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507.  line  23.  for  "  Wheeler"  read  "  Preston." 

657.  Marginal  note,  lines  22, 26.  transpose  the  words  "  mortgagor  "  and  "  mortgagee." 
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CASES 


ARGUED  AND  DETERMINED  1840. 

IN  THE 

Court  of  QUEEN'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Trinity  Term  and  Vacation, 

In  the  Third  and  Fourth  Years  of  the  Reis^n  of 
Victoria. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation  were, 
Lord  Denman  C.  J.       Patteson  J. 

LiTTLEDALE  J.  V^ILLIAMS  J. 


The  case  of  The  Maym-  S^-c,  of  Maldon  v.  Woolvet,  de- 
cided in  Tri7iity  term,  that  of  Veley  v.  Burder,  and  some 
cases  of  Trinity  vacation,  marked  S.,  are  reported  by 
Mr.  Smirke, 


COURT  OF  QUEEN^S  BENCH. 

It  is  resolved  by  all  the  Judges  that,  when  a  judge's 
order  is  made  a  rule  of  court,  it  shall  be  a  part  of  the 
rule  of  court  that  the  costs  of  making  the  order  a  rule 
Vol.  XII.  B  of 
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1840.  of  court  shall  be  paid  by  the  party  against  whom  the 
order  is  made,  provided  an  affidavit  be  made  and  filed, 
that  the  order  has  been  served  on  the  party  or  his 
attorney,  and  disobeyed. 

Resolution  of  the  Court,  27th  May  1840(a). 

(a)  See  1  Mann,  §•  G.  278;  6  M.  8^  W.  603. 


The  Queen  against  The  Inhabitants  of 

EXMINSTER. 

The  corpora-  "O Y  a  rate  made  {April  1839)  for  the  relief  of  the 

tion  of  Exeter  J  MJ  •  i  n 

before  and  after        poor  of  the  parish  of  Exminster,  Devon^  the  "  mayor, 

stat.^F&  eV.V  aldermen,  and  burgesses  of  the  city  of  Exeter  "  (so  styled 
possesse?of  rate)  were  assessed  as  the  "  occupiers  "  of  "  land 

a  canal  and  covered  with  water,  used  as  a  canal,  with  tow^ing  paths 

towing  paths.  ^  ^ 

The  tolls  and  adjoining."    They  appealed,  on  the  grounds,  that  they 

passing  of  the  were  not  the  occupiers  of  any  land,  &c.,  in  the  said 

act,  went  into 

the  borough  parish,  within  the  meaning  of  the  statutes  made  and  in 

fund.     They  r  r         ^  r      r  ^ 

were  mort-  lorce  lor  the  relief  or  the  poor  ;  that  they  were  not  the 

duced  more^^°"  beneficial  occupiers  of  any  land,  &c.,  in  the  said  parish  ; 
than  enough  ^j^^^  ^  legally  liable  to  be  rated  to  the 

revenue  to  pay  is  J 

the  interest.  relief  of  the  poor  in  the  said  parish  in  respect  of  the 

Ihe  canal  and  ^ 

towing  paths  said  land  covered  &c.,  with  towing-paths  adjoining. 

were  situate  in  ^ 

the  parish  of  The  sessions  amended  the  rate  by  striking  out  the  assess- 

jB.,  and  out  of  i-ip,.  i  ••         p  ^  ' 

the  borough  of  ment  Complained  or,  subject  to  the  opinion  or  this  Court 
^  Held  (before       the  following  case. 

stat.^4^&^5^Fic^.      fpi^^  mayor,  aldermen,  and  burgesses  of  the  city  and 

^W.'a  f  76  borough  of  Exeter ,  which  is  a  county  of  itself,  are 

s.  92.,  byap.  assessed  as  the  occupiers  of  a  canal  in  the  parish  of 

propriating  all 

the  corporation  Exminster^  in  the  following  terms.    (The  assessment 

funds  to  pur- 
poses of  a  pub-  was  then  set  out.) 
lie  nature, 

exempted  the  tolls  and  dues  from  rateability  to  the  poor  in  the  parish  of 

The 
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The  said  canal  passes  through  the  several  parishes  of 
ExminsteVy  Alphington^  and  St,  Thomas^  in  the  county 
of  Devon,  no  part  thereof  being  in  the  city  of  'Exeter, 
but  communicating  with  that  city  by  means  of  the  navi- 
gable river  Exe ;  and  the  canal  and  towing  path  ad- 
joining belong  to  the  said  mayor,  aldermen,  and  bur- 
gesses in  their  corporate  capacity,  and  are  in  their  own 
actual  occupations.  The  tolls  and  duties  arising  there- 
from are  payable  by  virtue  of  an  act  of  parliament 
passed  in  1829,  for  altering,  extending,  and  improving 
the  canal  (a) :  and  the  annual  income  produced  by  them 
is  more  than  sufficient  to  pay  the  interest  of  a  mortgage 
to  which  they  are  subject.  No  mention  is  made  in  the 
said  act  of  any  purposes  to  which  the  surplus  income 
should  be  applied,  nor  any  provision  whereby  the  tolls 
and  dues  should  at  any  time  be  discontinued  :  but  they 
are  parts  of  the  income  and  general  revenues  of  the  said 
municipal  corporation,  and  are  collected  by  their  officers 
(who  are  paid  by  salaries),  and  by  them  paid  over  to 
the  treasurer  of  the  borough  fund.  These  properties 
were  formerly  rated  to  the  relief  of  the  poor  of  the  city 
of  Exeter ;  but,  for  several  years  prior  to  the  passing  of 
Stat.  5  &  6  ^.4.  c,  76.,  they  have  been  rated  to  the 
relief  of  the  poor  of  the  said  parish  of  Exminster,  which 
rating  has  been  acquiesced  in,  and  the  rates  thereupon 
paid. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther, under  the  above  circumstances,  the  mayor,  aldermen, 
and  burgesses  of  the  city  of  Exeter  were  rateable  to  the 
poor  of  the  parish  of  Exminster  for  the  properties  afore- 
said.   If  the  Court  should  be  of  that  opinion,  the  rate 
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(a)  Stat.  10  G.  4.  c.  xlvii.,  local  and  personal,  public. 
B  2 
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was  to  stand  without  amendment :  if  they  were  not,  then 
the  rate  was  to  be  amended  by  striking  out  the  assess- 
ment.   The  case  was  argued  last  term  (a). 

Rogers,  in  support  of  the  order  of  sessions,  referred  to 
Regina  v.  The  Mayor  ^t.  of  Liverpool  (h).  The  Court 
then  called  upon  the  other  side. 

Sir  J.  Campbell,  Attorney  General,  Sir  F,  PollocJc, 
Manning  Serjt.,  and  Bere,  contra.  The  present  case 
materially  differs  from  Regina  v.  The  Mayor  S^x,  of 
Liverpool  (b).  There  the  borough  property  held  exempt 
from  poor  rate  lay  wholly  within  the  borough :  if  the 
corporation  had  been  adjudged  liable,  the  poor  rate  on 
the  inhabitants  in  general  would  have  been  lightened,  but 
the  borough  rate  would  have  been  heavier :  it  was,  as 
Littledale  J.  said  in  Rex  v.  The  Commissioners  for  light- 
ing Beverley  (c),  as  broad  as  long.;  The  same  point 
was  also  taken  there  by  Lord  Denman  C.  J.  "  If  this 
rate  were  good,  the  commissioners  would  really  have  to 
rate  the  inhabitants  for  the  mere  purpose  of  paying  the 
poor  rate."  But  here  the  property  is  in  a  parish  with- 
out the  borough ;  if  the  borough  is  relieved  at  the  ex- 
pense of  the  poor  rate,  the  parish  gains  no  compensation. 
And  the  corporation  may,  at  their  pleasure,  subject  the 
parish  to  this  loss  or  not ;  for,  if  they  let  the  property, 
the  parish  may  rate  it  in  the  lessee's  hands:  if  they 
keep  it  in  their  own  occupation,  the  parish  can  levy  no 
poor  rate  upon  it.  The  distinction  between  cases  in 
which  property  held  by  a  public  body  lies  within  their 

(a)  May  2d  and  6th.  Before  Lord  Denman  C.  J.,  Littledale,  Patte- 
son,  and  Coleridge  Js. 

(J))  9  A.  4;  E.  435.  (c)  6  A.  8^  K  645. 

own 
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own  district,  and  those  in  which  it  is  situate  elsewhere, 
was  adverted  to  by  the  Court  in  The  Governors  of 
the  Bristol  Poor  v.  Wait  (a)  and  Regina  v.  Wallingford 
Union  (b). 

But,  further,  the  principle  of  exemption  laid  down 
in  JRea^  v.  Liverpool  (c)  and  other  cases,  where  the  pro- 
perty was  said  to  be  holden  for  public  purposes,  has 
been  carried  too  far.  It  was  assumed  in  Regina  v. 
The  Mayor  S$-c.  of  Liverpool  (d)  that  corporation  pro- 
perty, under  stat.  5  Sc  6  TV,  4.  c,  76.,  was  held,  as 
in  trust,  for  public  purposes.  Taking  that  to  be  so, 
it  would  not  follow  that  the  property  was  no  longer 
subject  to  its  former  charges,  the  consequence  of  which 
would  be  that,  if  all  the  property  in  a  parish  vested  in 
a  corporation,  there  could  be  no  public  provision  for 
the  poor.  This  cannot  be  the  intention  of  the  statute. 
A  corporation,  if  the  occupier  of  property,  is,  prima 
facie,  rateable  to  the  poor ;  Rex  v.  Gardner  [e).  Un- 
doubtedly, after  stat.  5  &  6  JV,  4^.  c.16,  s.  92.  came 
into  operation,  such  property  was  holden  in  trust ;  The 
Attorney  General  v.  Aspinall  (g) :  but  the  trust  is,  prac- 
tically, for  a  limited  class  of  persons,  namely  the  rate- 
payers, and  not  for  the  public  in  general.  \_Patteson  J. 
The  surplus  of  the  borough  fund  is  to  be  applied  "  for 
the  public  benefit  of  the  inhabitants  and  improvement 
of  the  borough."]  In  fact,  there  is  generally  a  defi- 
ciency ;  and,  when  that  is  so,  recourse  must  be  had  to 
the^ate-payers :  but  the  intention  of  the  act  was,  that 
the  purposes  for  which  a  rate  is  levied  should  be  an- 
swered, in  the  first  instance,  out  of  the  borough  fund. 


1840. 


The  Queen 
against 
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EXMINSTER. 


(a)  5  A.     E.  1. 
(c)  7  JS.  4;  C.  61. 
(e)  I  Cowj}.  79. 


(b)  10  A.     E.  259. 

(<Z)  9  A.     E.  435. 

fe)  2  Mijlne  ^  C.  612.  622. 
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The  corporation,  therefore,  do  not  hold,  properly,  for 
public  purposes :  and,  that  being  so,  it  is  immaterial 
whether  the  body  for  which  they  hold  be  a  large  com- 
munity or  consist  only  of  ten  persons  ;  the  property  is 
equally  liable  to  assessment  in  either  case.  So  in  Regina 
V.  Wallingford  Union  («),  where  the  guardians  were 
held  rateable  for  the  union  workhouse  to  the  poor  of 
the  parish  in  which  it  stood,  this  Court  said  :  "  Though 
the  maintenance  of  the  poor  be  a  public  purpose,  the 
maintenance  of  the  poor  of  this  particular  district 
is  a  burden  on  that  district  alone;  the  occupation  is 
not  beneficial  to  the  guardians  individually;  but  the 
most  advantageous  mode  of  relieving  their  poor  is  an 
advantage  to  that  body."  'Regina  v.  The  Blachfriars 
Bridge  Company  (b)  is,  in  principle,  not  distinguishable 
from  this  case.  [Patteso7i  J.  In  Rex  v.  The  Trustees 
of  the  River  Weaver  Navigation  (c)  Bayley  J.  relies 
upon  the  principle  of  the  decisiOh  in  Rex  v.  Liver- 
pool (d)f  because  "  There,"  he  says,  "  the  surplus  tolls 
remaining]  over  and  above  the  expenses  of  supporting 
the  navigation  were  to  be  applied  to  the  repairing  and 
maintaining  of  bridges  and  highways ; "  and  "  those 
were  public  purposes."  But  that  was  not  strictly  so : 
the  surplus  went  in  ease  of  a  class,  the  persons  liable  to 
highway  and  county  rates.]  The  respondents  contend 
that  the  ground  of  decision  there  stated  is  incorrect. 
Many  of  the  purposes  to  which  a  borough  fund  is 
primarily  applicable,  under  sect.  92  of  stat.  5  &  6  4. 
c.  76.,  are  for  the  benefit  of  individuals.  If  the  property 
in  this  case  is  to  be  exempt  on  the  ground  of  trust,  then 


(a)  lOA.S^E.  259. 

(c)  7  ]Ef.<^  a  70.  note  (c). 


(b)  9  A.  Sj-JS.  828. 
(d)  7  JS.  8fC.  61, 
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the  same  exemption  should  have  been  allowed  in  Hex  v.  1840. 
The  Mayor,  Sfc.  of  York  (a),  and  other  cases  of  that 

'  ^       J  ^  ^  The  QuEEK 

class.    And,  further,  in  this  case  interest  on  a  mort-  against 

„,  .  The  Inhabit- 

gage  is  paid  out  of  the  canal  tolls.   That  payment  is  not       ants  of 

»  ,  ,  .  ,  EXMIKSTER. 

for  a  public  purpose :  the  corporation  are  mortgagors 
in^  possession,  occupying,  and  receiving  profits,  to  the 
extent  of  the  interest  on  the  mortgage,  for  the  benefit  of 
the  mortgagees.  If  the  mortgagees  occupied  the  pro- 
perty themselves,  or  let  it,  they  would  be  rateable  in 
respect  of  it,  and  it  ought  not  to  be  exempt  because 
held,  for  their  profit,  by  the  mortgagors.  Regina  v. 
The  BlacJcfriars  Bridge  Compani/  (b)  applies  to  this  part 
of  the  case.  Littledale  J.  said  there  that,  if  a  private 
person  builds  a  bridge  on  his  land  for  the  public  benefit, 
and,  to  reimburse  himself,  procures  an  act  of  parlia- 
ment enabling  him  to  take  toll,  there  is  a  beneficial 
occupation  while  the  toll  continues,  though  it  cease  as 
soon  as  he  is  reimbursed.  And  Coleridge  J.  said  that, 
if  the  tolls  were  even  partially  applicable  to  private 
purposes,  the  occupation  was  beneficial. 


Rogers,  J,  Greenwood,  and  H.  Merivale,  in  support  of 
the  order  of  sessions.  The  real  principle  on  which  all 
the  cases  analogous  to  the  present  have  been  decided, 
whether  for  or  against  appellants,  is  that  an  "occupier" 
must  be  found,  who  comes  within  the  meaning  of 
Stat.  43  Eliz.  c,  2.  (c).    This  is  pointed  out,  and  shewn 

by 

(a)  6  J.8f  E.  419.  (6)  9  A.     E.  828. 

(c)  In  this  branch  of  the  argument  the  following  cases,  in  addition  to 
those  mentioned  in  the  text,  were  cited  and  commented  upon.  Rex  v. 
The  Commissioners  of  Salter's  Load  Sluice  (4  T.  E.  730.),  Rex  v.  Wood- 
ward (5  T.  R.  79.),  Rex  v.  The  Trustees  of  the  River  Weaver  Naviga- 
tion (7  B.  Sj-  a  70.,  note  (c)  ),  Rex  v.  Waldo  (Cald.  358.),  Rex  v.  Ei/les 
{Cald.  407.  S.  C.   1  £ott,152,  pi.  183.,  6th  ed.),   Rex  v.  Catt  (6  T. 

B  4  iJ.  332.), 
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1840.      by  examples,  in  the  judgment  of  the  Court  in  Regina 
The  Queen    ^'  ^^^^^^^fi^^  Union{a),     If  property  is  so  situated 
against       that  to  rate  or  not  rate  it  will  leave  things  as  broad 

The  Inhabit-  i  i  . 

ants  of  as  long,  that  is  a  mere  accident,  and  does  not  alter 
the  principle,  which  (as  confirmed  by  Rex  v.  Liver~ 
pool  (b) )  was  recognised  by  Littledale  J.  at  the  time  when 
he  used  that  expression,  as  well  as  by  the  rest  of  the 
Court,  in  Rex  v.  The  Commissioners  for  lighting  Bever- 
ley (c).  As  to  the  supposition  that  a  whole  parish  might 
be  the  common  property  of  a  corporation,  and  occupied 
by  them,  if  such  a  case  happened,  the  result  must  be, 
according  to  Regina  v.  The  Mayor  Sfc.  of  Liverpool  {d)y 
that  no  poor  rate  could  be  imposed.  The  question  is, 
whether  that  decision  can  be  supported  in  principle ;  if  the 
argument  for  the  respondents  be  good,  it  cannot.  The 
Governors  of  the  Bristol  Poor  v.  Wait  (e)  differed  totally 
from  the  present  case  ;  there  the  hiring  of  the  property 
was  a  speculation  of  the  governors,  for  the  benefit  of  the 
city  of  Bristol :  the  poor  also  were  benefited  ;  but  they 
must  have  been  maintained  somewhere.  Neither  in  that 
case,  nor  in  Regina  v.  Wallingford  Union  (a),  did  a 
benefit  result  from  the  occupation  which  could  properly 
be  deemed  public.  But  the  purposes  to  which  a  borough 
fund  is  primarily  applicable,  by  stat.  5  Si  6  W,  4>,  c,  76. 
s,  92.,  such  as  the  discharge  of  debts  due  from  the 


332.),  Rex  v.  Green  (9  £.  4;  C.  203.),  ^ex  v.  Munday  (1  j^as/,  584), 
Rex  V.  The  Mayor,  S^c.  of  York  (6  A.  §•  E.  419.)j  I^ex  v.  The  Mersey  and 
Irwell  Navigation  Company  (9  R.  §•  C.  95.),  Rex  v.  Thomas  (9  R.  8f 
a  114.),  Rex  V.  Jgar  (14  Easi:,  256),  Rex  v.  St.  Giles,  York  (3  B,  ^  Ad. 
573.).  See  Regina  v.  The  Chamberlains,  ^c.  of  Alnwick,  9  A.  ^  E.  444, 
457.    Also  Regina  v.  Sterry,  post,  p.  84.  ;  Regina  v.  Wilson,  post,  p.  94. 

{a)  10  A.  4  E.  259.  (6)  7  ^.  f  C.  61. 

(c)  6  A.Sc  E.  645,  {d)  9  J.  8f  E.  435. 

{e)  5A.^E.  1. 
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corporation,  payment  of  officers*  salaries,  preparation  of 
burgess  lists,  and  prosecution  of  offenders,  are  clearly 
public.  This  is  disputed  on  the  other  side,  because 
it  is  said  that  the  benefit  accrues  only  to  a  class. 
But  that  argument  would  limit  the  exemption  from  rate 
to  cases  where  the  application  of  the  fund  was  strictly 
national;  a  restriction  quite  at  variance  with  the  au- 
thorities. The  purposes  which  were  held  public  in 
Rex  V.  The  Commissioners  of  Salter's  Load  Sluice  (a), 
and  Rex  v.  Liverpool  (b),  were  not  more  public  than 
those  of  a  borough  fund.  Rex  v.  The  Trustees  of  the 
River  Weaver  Navigation  [c)  may  have  been  hastily 
decided^;  but  the  receipts  there  were  appropriated  to 
defraying  charges  which,  by  the  express  words  of  a 
local  act,  were  "  public."  And  in  Regina  v.  The  Mayor 
SfC.  of  Liverpool  {d)  this  Court,  after  commenting  upon 
the  two  last-mentioned  cases,  said :  "  We  feel  it  to  be 
impossible  substantially  to  distinguish  these  cases,  and 
especially  the  latter,  from  the  present.  The  extent  and 
approximation  to  something  like  national  benefit  are  in 
kind,  and  almost  in  degree,  the  same.  The  public,  in 
the  one  case,  is  the  same  town  of  Liverpool;  in  the 
other,  the  county  of  Chester"  The  objection,  that  a 
particular  class  enjoys  the  benefit,  might  have  been 
urged  in  all  cases  of  exemption,  except  those  where,  as 
in  Lord  Amherst  v.  LordSommers  (e),  the  benefit  has  been 
entirely  national.  To  the  argument,  that  the  effect  of 
sparing  the  borough  fund  is  merely  to  relieve  a  class 
among  the  inhabitants  of  the  borough,  namely,  those 
who  would  be  liable  to  a  rate  if  the  fund  proved  defi- 
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(a)  4  T.  R.  730. 

(c)  7  B.  ^  C.  70.  note  (c). 

(e)  2  T,  R.  372. 


(6)  7         a  61. 

(d)  9  A.  8fE.  435.  442. 
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cient,  it  may  be  answered,  that  no  one  is  entitled  to 
assume  that  the  borough  fund  will  not  suffice  both  for 
its  primary  objects,  and  for  those  purposes  of  "  public 
benefit"  and  "improvement"  to  which  the  surplus  is 
appropriated  by  stat.  5  &  6  4.  c.  76.  s,  92.  The 
remark  that  a  corporation  might,  at  pleasure,  make 
their  property  rateable  or  not  by  letting,  or  holding  it 
in  their  own  hands,  is  met  by  Lord  Tenterden's  ob- 
servation in  Rex  v.  Liverpool  {a) :  "  if  there  be  no  be- 
neficial occupation  it  can  make  no  difference  whether 
the  occupier  be  the  owner  or  not."  If  the  occupation 
were  beneficial,  the  occupier  might  be  rateable,  though 
the  owner,  holding  the  property  himself,  would  not  have 
been  so ;  Lord  Bute  v.  Grindall  (b),  Rex  v.  The  Chelsea 
Water  Works  Company  (c).  \_Littledale  J.  Do  you  say 
that  all  borough  property,  even  if  occupied  by  a  bailiff 
of  the  corporation  at  the  distance  of  a  hundred  miles 
from  the  borough,  is  exempt  from  rate  ?]  It  is,  if  no 
individual  has  a  beneficial  occupation  of  it.  Such  a  case 
would  be  analogous  to  Rex  v.  Sculcoates  {d),  where  the 
commissioners  of  the  Beverley  and  Barmston  drainage 
held  premises,  used  as  a  drain,  in  the  parish  of  Scul- 
coates, and  these  were  held  not  rateable  in  Sculcoates, 
because  they  produced  no  benefit  there,  the  lands  on 
which  the  drainage  took  effect  lying  at  a  distance  and 
in  a  different  parish. 

The  circumstances  of  the  mortgage  are  too  imper- 
fectly stated  to  be  a  foundation  for  any  argument.  Pos- 
sibly the  Crown  may  be  the  mortgagee.  The  mortgage 
does  not  appear  to  be  on  any  part  of  the  property  but 
the  tolls,  which  are  not,  themselves,  rateable.   And  this 


(a)  7  B.  8j-  C.  61. 

(b)  1  T.  R.  338.    S.  C. :  judgment  affirmed  on  error,  2  H.  Bl.  265. 

(c)  5  B.  ^  Ad/J.56.  (d)  12  East,  40. 
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canal  is  an  undertaking  carried  on  and  kept  up  for  the 
benefit  of  the  borough  and  increase  of  its  funds.  If  the 
works  had  been  done  by  a  yearly  appropriation  of  the 
corporation  monies,  the  question  now  under  consider- 
ation would  not  have  arisen.  What  difference  does  it 
make  that  the  corporation  have  raised  the  required  sum 
at  once  by  a  loan  on  mortgage,  and  are  paying  the  in- 
terest out  of  monies  which,  if  not  so  appropriated, 
would  go  into  the  borough  fund  ?  There  are  many 
cases  in  which  property  has  been  held  exempt  from  rate 
for  want  of  a  beneficial  occupier,  though  some  part  of 
the  proceeds  was  applied  in  payment  of  interest  on  a 
debt;  as  Rex  v.  The  Commissioners  of  Salter's  Load 
Sluice  (a),  Rex  v.  Liverpool  Rex  v.  The  Commissioners 
for  lighting  Beverley  (c) .  And  in  Regina  v.  The  Black- 
friars^  Bridge  Company  (d),  where  the  company  were 
held  rateable  as  beneficial  occupiers,  though  the  pro- 
perty was  under  mortgage,  none  of  the  Court,  in  de- 
livering judgment,  took  notice  of  that  fact:  the  ground 
of  decision  was,  that  the  undertaking,  though  not  in 
fact  profitable,  was  one  from  which  the  proprietors 
might  possibly  derive  a  profit. 


1840. 

The  Queen 
against 

The  Inhabit- 
ants of 

EXMINSTER. 


Sir  J,  Campbell,  Attorney  General,  in  reply.  The 
property  is  not  devoted  to  public  purposes  so  as  to  be 
exempt  from  rate,  if  any  individual  is  benefited  by  its 
application ;  and,  if  it  is  applied  so  as  to  lighten  the 
borough  rate,  or  prevent  the  imposition  of  one,  indivi- 
duals are  benefited.  That  the  common  property  would 
be  sufficient,  independently  of  the  particular  fund,  to 
answer  all  the  purposes  of  a  rate,  is  no  more  to  be  pre- 
sumed in  favour  of  a  borough  than  of  a  parish.  Sup- 


(a)  4  T.  R.  730. 
(c)  GA.fK  645, 


(6)  7  jB.  §•  C.  61. 
(d)  9  j1»  8^  E»  828. 


pose 
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1840.      pose  that,  in  the  case  of  the  freemen  in  Rex  v.  The 
Mayor^  Sfc,  of  York  («),  an  act  of  parliament  had  passed, 

The  Queen 

against      laying  certain  public  charges  on  the  freemen,  and  the 
ants  of      revenue  from  the  allotted  lands  had  been  appropriated,  " 
-^xMiNsxER.  would  avail,  to  the  defraying  of  these,  the 

surplus,  if  any,  remaining  to  be  paid  by  the  freemen 
themselves ;  would  the  lands  have  ceased  to  be  rateable  ? 
The  present  case,  even  as  put  on  the  other  side,  is, 
substantially,  the  same.  Rex  v.  The  Trustees  of  the 
River  Weaver  Navigation  {b)  is  not  distinguishable  from 
this  case,  but  is  contrary  to  principle  and  to  other 
decisions.  In  Rex  v.  The  Commissioners  for  lighting  Be- 
verley  (c)  and  Rex  v.  Liverpool  [d)  no  person,  as  an  in- 
dividual, was  relieved  from  any  burden  by  means  of  the 
property  in  question.  Regina  v.  The  Mayor  Sfc.  of  Liver- 
pool (e),  where  the  corporation  property  lay  within  the 
borough,  is  inapplicable  for  that  reason,  which  has  not 
been  effectually  answered.  As  to  the  mortgage,  whether 
the  interest  upon  it  consume  a  large  or  a  small  portion 
of  the  funds  is  immaterial ;  those  who  contest  the  rate 
have  to  shew  that  all  the  property  is  devoted  to  public 
purposes  :  if  that  be  not  shewn,  there  is  no  exemption. 
There  may  have  been  cases  where  this  argument  would 
have  applied,  but  has  been  omitted ;  in  none  has  it  been 
used  and  overruled. 

Cur,  adv.  vult. 

Lord  Den  MAN  C.  J.  in  this  term  (June  10th),  deli- 
vered the  judgment  of  the  Court. 

We  think  the  circumstance,  that  the  property  oc- 
cupied was  not  situate  in  the  borough,  for  the  public 

(a)  6  J.  6^  E.  419.  (b)  7  £.  8f  a  70.  note  (c). 

(c)  6  J,  ^  JE.  645.  (d)  7  B.  Sf-  C.  61. 

(e)  0  A.  ^  K  435. 

purposes 
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purposes  of  which  alone  the  occupation  was  beueficial, 
does  not  constitute  a  distinction  between  this  case  and 
Regina  v.  The  Mayor  S^c.  of  Liverpool  (a).  The  liability 
of  the  property  to  rates  would  be  the  same,  whether  it 
was  in  the  same  district  or  not.  We  gave  a  full  and 
careful  consideration  to  Regina  v.  T/ie  Mayor  S^c,  of 
Liverpool  [a),  with  reference,  not  only  to  the  act  of  par- 
liament, but  to  all  the  authorities  which  were  adduced. 
We  felt  no  doubt  as  to  that  decision :  and  we  now  ad- 
here to  it. 

Order  of  sessions  affirmed  (h), 

{a)  9  A.  8f  E.  435.  {b)  See  stat.  4  &  5  Vict.  c.  48. 


1840. 

The  QuEEK 
against 

The  Inhabit- 
ants of 

EXMINSTER. 


The   Mayor,    Aldermen,    and    Burgesses  of 
the  Borough  of  Maldon,  against  Joseph 

WOOLVET. 

TRESPASS  for  breaking,  enterinfr,  and  damaging  a  Statutes 
_  °\  ^    *       13  Ric.  2.  St.  1. 

close  of  the  plaintiffs  covered  with  water,  called  c  19.,  and 

17  Mic.  2.  c.  9., 

the  river  Blackwater,  situate  between  Thurstlet  Spit  for  the  pre- 
and  Knowlsand  in  the  county  of  Essex,  and  subverting  fry^or' brood 'of 
and  carrying  away  the  soil  thereof  called  culch.  force^-'^^and  the 

Second  count,  for  fishing  in  the  plaintiffs'  several  spawn  or  brood 

^  o  V  or  oysters, 

oyster  fishery  in  the  same  river,  and  taking  the  oysters  oyster 

spat,  is  within 

and  oyster  spat  there  found.  the  provisions 

*'  ^        n     ^      n  i        i  those  acts. 

Plea,  as  to  so  much  of  the  first  count  as  related  to  Where  the 
breaking,  entering,  and  damaging  the  close,  and  sub-  an  action  of" 
verting  the  soil  thereof^  that  the  close  was  and  is,  and  clausifm'^&r'^ 
from  time  immemorial  has  been,  part  of  the  said  river,  j"^^^^^/  ^" 

^  ^  '   entry  for  the 

and  that  the  part  thereof  in  which  &c.  was,  and  from  pypose  of 

taking  such 

time  whereof  &c.  has  been,  a  public  and  common  navi-  spawn  in  the 

locus  in  quo, 
being  a  public 

navigable  tide  river,  the  plea  must  shew  that  he  took  it  under  circumstances  that  made  the 
taking  legal  within  the  provisions  of  the  several  acts  for  its  preservation. 

gable 
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1840.      gable  river  in  which  the  tides  and  waters  of  the  sea 
flowed  and  reflowed ;  and  that  in  the  said  part  of  the 

The  Mayor,  &c.     ...  . 

ofMALDON    river  in  which  &c.  every  Hege  subject  of  this  realm,  at 

against 

WooLVET.  the  said  several  times  when  &c.,  had,  and  of  right  ought 
to  have,  the  liberty  and  privilege  of  fishing  and  dredg- 
ing for  oysters  and  oyster  spat;  wherefore  defendant, 
,  being  a  subject  of  the  realm,  entered  into  the  place  in 
which  &c.,  to  fish  for  oysters  at  a  seasonable  time  of  the 
year  for  such  fishing,  and  did  then  fish  there  by  trawl- 
ing and  dredging  for  oysters  and  oyster  spat,  and  in  so 
doing  unavoidably  damaged  the  close  and  subverted 
and  carried  away  the  soil  and  culch,  replacing  the 
same  when  the  oysters  and  spat  had  been  taken  from  it ; 
which  are  the  same  &c. 

Plea  to  the  second  count,  stating,  as  in  the  first  plea, 
that  the  river  was,  and  from  time  whereof  &c.  had  been, 
a  public  navigable  river,  in  which  every  liege  subject 
had  a  right  to  trawl,  dredge  and  fish  for  oysters  and 
oyster  spat;  and  justifying  the  entry,  fishing,  and  taking 
oysters  and  spat  there,  by  virtue  of  such  right.  Verifi- 
cation (a). 

Replication  to  the  first  plea,  that,  although  true  it  is 
that  the  close  is,  and  from  time  immemorial  has  been, 
part  of  the  said  river,  that  is  to  say,  the  bed  of  the  said 
river,  and  the  same  is  a  navigable  river  wherein  the 
tides  of  the  sea  flow  and  reflow  as  stated  in  the  plea, 
yet  the  said  part  of  the  river  was,  at  the  time  of  the 
said  trespasses,  within  the  boundaries  of  the  borough  of 
Maldon  in  the  county  of  Essex,  and  within  the  body  of 

(a)  It  was  objected  in  argument  that  this  plea,  being  an  argumentative 
denial  of  the  plaintiff's  title  to  a  several  fishery,  ought  to  have  contained 
a  traverse  of  it,  and  was  in  other  respects  bad.  But,  as  no  notice  had 
been  taken  of  this  point  in  the  paper  books,  the  objection  was  not  argued. 


the 
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the  same  county;  and  that  oyster  spat  is  the  spawn  184^0. 
or  young  brood  of  oysters,  cast  by  oysters,  and  not      ~^  ^ 
fully  grown  or  formed  into  oysters,  or  fit  for  the  food  of    of  Maluon 

against 

man ;  and  that  the  said  oyster  spat  in  the  plea  men-  w^olvet. 

tioned  was  such  spawn  and  young  brood  of  oysters, 

then  lying  fixed  and  adhering  to  the  earth,  soil,  and 

culch,  in  the  plea  mentioned,  to  receive  nourishment 

and  grow  to  perfection  («),  so  that  the  same  could 

not  be  fished  up  without  removing  such  earth,  soil,  and 

culch.  Verification. 

The  replication  to  the  last  plea  did  not  materially 
differ  from  the  replication  to  the  first. 

Rejoinder  to  the  first  replication,  that  all  liege  sub- 
jects of  the  king  had  of  right  the  liberty  and  privilege 
of  dredging  for  oysters  and  oyster  spat  in  the  place  in 
which  &c.,  as  in  the  first  plea  mentioned,  and  of  re- 
moving the  earth,  soil,  and  culch,  so  far  as  might  be 
necessary  for  detaching  the  oyster  spat  therefrom ; 
wherefore  defendant,  being  a  liege  subject,  and  fishing 
and  dredging  as  aforesaid,  did  necessarily  remove  the 
earth  &c.  in  detaching  the  spat  therefrom,  doing  no 
unnecessary  damage,  and  replacing  the  earth  &c.  when 
the  spat  was  so  detached.  Verification. 

A  similar  rejoinder  to  the  second  replication. 

General  demurrers  to  both  rejoinders. 

The  point  stated  by  the  plaintiffs  on  the  margin  of  the 
demurrer-book  was,  that  "all  the  king's  subjects  have  not 
of  right  the  liberty  and  privilege  of  fishing  and  dredging 
for  oyster  spat  in  the  place  in  which  &c.,  and  of  re- 
moving the  earth,  soil,  and  culch  thereof  for  detaching 
the  oyster  spat." 

(a)  This  description  of  spat  appears  to  be  taken  from  stat.  I  Eliz.  c.  1 7. 
5.  1.  and  3  Ja.  JL.  c.  12.  s,  I. 

The 
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1840.  The  case  was  argued  in  last  Michaelmas  vacation  (a), 

^tf  M?L°Iof'      ^^'P^'^""  Sei'jt-'  ^01*  the  plaintiffs.    It  may  be  admitted, 
against       f^j.  ^^iQ  purpose  of  this  arfrument,   that  all  the  king's 

WoOLVET,  '-  O  '  O 

subjects  have  a  right  to  fish  in  a  public  navigable 
river,  though  the  soil  belongs  to  a  private  person  or  cor- 
poration ;  but  it  does  not  follow  that  they  may  dredge 
for  oysters  or  oyster  spat.  Oysters  are  not  fish,  pro- 
perly speaking ;  that  term  being  usually  applied  to  float- 
ing fish,  and  not  to  a  class  of  animals  adhering  to  the 
soil,  and  not  to  be  removed  from  it  without  injury  to 
the  soil.  There  can  be  no  right  to  take  these  upon  the 
soil  of  another  without  a  special  prescription  or  grant. 
The  presumptive  right  of  the  subject  to  fish  in  an  arm 
of  the  sea,  alluded  to  by  Hale,  De  Jure  Maris,  Part  I. 
ch.  V.  (Z>),  must  be  referred  to  the  liberty  of  fishing  with 
a  net,  or  otherwise,  without  interfering  with  the  soil, 
and  not  to  that  sort  of  fishing  which  he  calls  "  a  local 
fishing,  that  ariseth  by  and  from  the  propriety  of  the 
soil :  such  as  gurgites,  weares,  fishing  places,  borachiae, 
stachiae  &c.,  which  are  the  very  soil  itself"  (c).  To 
establish  a  right  to  drag  up  shells  adhering  to  the  bed 
of  the  river,  and,  with  them,  portions  of  the  bed  itself, 
the  defendant  should  shew  an  interest  in  the  very  soil* 
and  freehold.  He  must  have  either  the  ownership  of  it, 
or  a  profit  a  prender  out  of  it.  The  mere  convenience 
or  policy  of  permitting  the  right  is  not  enough  to  war- 
rant it  in  point  of  law.  Ball  v.  Herbert  {d)  decided  that 
the  right  of  towing  on  the  banks  of  a  public  river  could 
not  be  supported  on  such  grounds.    Blundell  v.  Catte- 

(a)  November  30th,  1839.  Before  Lord  Denman  C.  J.,  Patteson,  Wil- 
liams, and  Coleridge  Js. 
(6)  P.  19. 

(c)  Ibid.  18.    Anonymous,  1  Mod.  105,  106.,  and  Carter  v.  Murcot, 
4  Burr.  2162.,  were  also  cited. 
((/)  3  T.  R.  253. 

rail 
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rail  {a)  shews  that  there  is  no  common  law  public  right  1840. 
of  way  on  the  sea  shore,  however  convenient  it  may  be.  „   '  ' 

^  ^  The  Mayor, &c. 

Bagott  w,  Orr{b)  may  be  cited  on  the  other  side;  but  oFMaldon 

against 

there  nothing  turned  on  the  kind  of  fish  taken,  and  no  Woolvet. 
judgment  was  actually  given,  but  an  amendment  was  made 
in  consequence  of  a  doubt  suggested  by  the  court  as  to 
the  right  to  take  shells.  In  Year-Boole^  \2Hen.S.  fol.  9 B. 
pi.  2.,  the  right  to  take  fish  and  other  wild  animals  is  put 
on  the  same  footing,  and  referred  to  their  nature,  "  quia 
fera  vagans  est  nullius  in  rebus."  If  so,  it  may  be  well 
doubted  whether  an  oyster  be  a  fish  within  the  legal 
sense  of  the  word ;  whether  it  be  not  rather  a  part  of  the 
soil  to  which  it  adheres,  and  necessarily  private  pro- 
perty. The  plea,  however,  is  not  confined  to  oysters, 
but  extends  to  spat.  As  the  court  cannot  take  judicial 
notice  of  the  nature  of  spat,  the  replication  explains  it 
by  a  description  which  shews  it  to  be  unfit  for  food, 
and  brings  it  within  the  prohibition  of  numerous  sta- 
tutes. [He  then  referred  to  the  following:  13  Ric.  2. 
st.  \,  c,  19.,  17  Ric,  2.  c.  9.,  1  Eliz.  c.  1?.,  3  J«.  1. 
c.  12.,  30  Car,  2.  st.  1.  c.  9.,  1  G.  1.  st.  2.  c.  18.,  33  G.2. 
c,21,  s.  13.,  31  G.  3.  c.  51.,  48  G.  3.  c.  144.  (c)]  Most 
of  these  statutes  relate  to  fish  in  cjeneral :  some  to 
oysters  specially.  If  the  defendant  took  the  spawn  for 
any  warrantable  purpose  (as  for  preserving  and  matur- 
ing it,  Bridger  v,  Richardson  (d)  ),  the  plea  should  have 
stated  the  fact. 

Wightman^  contra.  It  is  contended  for  the  plaintiffs 
that  oysters  are  not  fish,  and  that  spat  are  not  oysters. 

(c)  5  B.  ^  Aid.  268.  (6)  2  B.  §•  P.  472. 

(c)  The  last  two  acts  were  repealed  by  7  &  8  G.  4,  c.  27. 
{d)  2  M.  i-S.  568. 

Vol.  XII.  C  On 
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IS^O.      On  the  first  point,  Bagott  v.  Orr  (a)  is  decisive.  The 
only  doubt  there  was  about  the  right  of  trespassing  to 

The  Mayor, &c.  o  1  & 

of  Maldon    take  mere  shells.    In  Richardson  v.  Mayor  of  Orford  (b), 

against  r  f  i  - 

WooLVET.  the  general  right  or  fishing  for  oysters  in  an  arm  of  the 
sea  is  assumed,  and  was  established  by  the  judgment 
upon  error.  [Upon  this  point,  he  was  stopped  by  the 
Court.]  Then,  as  to  spat,  there  is  at  common  law  no 
difference  between  fish  in  a  perfect  and  imperfect  state, 
as  to  the  right.  An  animal  feraj  naturae  may  be  taken 
at  any  stage  of  its  existence,  and  the  express  prohibition 
of  the  legislature  in  certain  cases  only  proves  the  com- 
mon law  right.  Nor  is  the  unfitness  for  food  any  test 
of  the  legality  of  the  taking.  It  may  have  been  taken  to 
be  kept  till  it  was  fit.  As  to  the  argument  deduced  from 
the  statutes  cited,  it  is  enough  for  the  defendant  to  rely 
on  the  general  law,  and  to  leave  the  plaintiffs  to  shew 
that  he  comes  within  the  prohibition.  Bridger  v^Bicli- 
ardson  {c)  shews  that  shell  fish  are  not  within  3  Jac,  1. 
c.  12.  The  taking  of  oyster  spat  in  certain  rivers,  as  the 
Thames  and  Medway,  has  indeed  been  regulated  by 
various  statutes,  as  9  Ann.  c.  26.,  2  G.  2.  c.  19.,  30  G.2. 
c.  21.;  but  no  general  prohibition  has  been  pointed  out. 
Prima  facie,  the  taking  is  legal.  [Patteson  3.  Meddling 
with  the  plaintiff's  soil  is  prima  facie  a  trespass :  you 
must  shew  that  your  purpose  was  a  lawful  one.]  Ille- 
gality will  not  be  presumed.  If  such  taking  be  illegal 
at  all,  it  is  only  illegal  to  take  for  the  purpose  of  de- 
struction. [Coleridge  J.  If  it  is  illegal  to  take  for  one 
purpose,  and  legal  to  take  for  another,  is  it  enough  for 
a  defendant  in  trespass  to  say  that  he  entered  to  talce 

(a)  '2.B.  ^T.  472. 

(6)  2  H.  BL  182. ;  in  error.    S.  C.  (below)  4  T.  R.  437. 
(c)  2  M.^  S.  568, 

generally?] 
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generally?]  It  is  enough,  where  a  general  common  law  1840. 
right  is  limited  by  a  penal  act. 

°  ^      ^  The  Mayor, &c. 

of  Maldon 
against 

Stephen  Serjt.  in  reply.  The  pleas  allege  an  entry  to  Woolvex. 
take  oysters  and  oyster  spat.  It  will  therefore  be  enough 
to  shew  that  the  defendant  had  no  right  to  take  spat. 
Now,  admitting  oysters  to  be  fish  (and  if  they  are  not 
the  pleas  are  bad),  the  pleas  do  not  allege  that  spat  are 
oysters.  The  spawn  of  an  oyster  is  no  more  an  oyster 
than  an  egg  is  a  fowl.  An  egg  may  be  the  subject  of 
larceny,  though  the  animal,  that  laid  it,  be  ferae  naturae 
and  unreclaimed;  The  Case  of  Swans  {a).  There  is, 
therefore,  no  common  law  right  to  take  spat.  But,  at 
all  events,  the  statutes  referred  to  have  made  it  unlaw- 
ful. It  is  the  spawn  or  young  brood  of  fish ;  and,  al- 
though the  Court  doubted  (but  did  not  decide)  in 
Bridger  v.  Richardson  {b)  whether  shell  fish  was  in- 
tended by  3  Jac,  1.  c,  12.,  yet  the  other  statutes  are  not 
limited  by  any  recital  that  can  confine  their  meaning  to 
one  kind  of  fish.  The  statutes  \SRic.2.  st.l,  c.  19., 
17  Ric,  2.  c,  9.,  are  unrepealed.  The  governing  statute 
for  the  protection  of  the  oyster  fisheries  is  now  7  &  8 
G.  4.  c.  29.  5.36.  \_Wightman,  That  act,  as  well  as 
31  G.  3.  c.  51.,  seems  to  apply  only  to  private  oyster 
beds.]  The  general  rule,  since  the  making  of  the  various 
statutes,  is  that  spawn  cannot  be  taken.  If  there  be  any 
exception,  the  defendant  must  shew  himself  within  it; 
otherwise  he  is  a  trespasser. 

Per  Curiam,  We  will  take  time  to  look  into  the  acts 
of  parliament. 

Cur,  adv,  mlt, 

(a)  7  Hep,  18  a,  (i)  o  M.  ^  S.  568. 

C  2  Lord 
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1840.  Lord  Denman  C.  J.  in  this  term  {June  llth),  deli- 

■      vered  the  judgment  of  the  Court. 

The  Mayor,  &c.  ^  \ 

of  Maldon        The  declaration  was  for  trespass  on  plaintiffs'  close, 

against 

WooLVET.     called  the  River  Blackwater^  and  removing  soil  and 
culch,  oysters,  and  oyster  spat. 

Plea,  that  defendant  did  so  in  exercise  of  the  right 
belonging  to  all  the  King's  subjects  to  fish  in  navigable 
rivers  for  oysters  and  oyster  spat.  Replication :  true  it 
is  that  the  close  in  vi'hich  &c.  is  a  navigable  river ;  but  it  is 
within  the  body  of  the  county,  and  the  spat  is  the  spaw?i 
or  young  hrood  of  oysters  not  full  grown,  nor  fit  for 
the  use  of  man,  adhering  to  the  soil,  and  not  capable  of 
being  fished  up  without  removing  the  soil.  Rejoinder, 
immemorial  right  in  all  subjects  to  take  oyster  spat 
there.  To  this  there  was  a  general  demurrer :  the  point 
stated  being,  that  the  King's  subjects  have  not  the  right 
of  dredging  for  oyster  spat  in  the  place  &c.,  and  remov- 
ing the  earth. 

The  preservation  of  the  spawn,  fry,  or  brood  offish  has 
been,  for  centuries,  since  13  jR.  2.  c,  19(a),  a  favourite 
subject  of  legislation,  and  the  statutes  passed  for  the 
purpose  are  extremely  numerous.  If  the  plaintiffs  had, 
in  the  declaration  or  in  the  replication,  averred  that  the 
oyster  spat  taken  by  defendant  was  the  spawn,  fry,  or 
brood  of  fish,  the  defendant  could  not  have  defended  him- 
self by  stating  his  immemorial  right,  as  one  of  the  sub- 

(a)  The  words  of  1 3  Mich.  3.  c.  1 9.  are,  "  qe  null  peschour  ne  garth- 
man  ne  null,  autre  de  quell  estat  ou  condition  qils  soit  ne  mette  desore- 
navanten  les  ewes  de  Thamise,  Hurnbre,  Ouse,  Trente  ne  null  autree  ewe 
du  roialme  par  le  dit  temps  ne  par  null  autre  temps  del  an  ascuns  rees 
appellez  stalkers,  nautres  rees  rengines  queconqes  par  les  quelles  le  frie 
ou  brood  de  salmons,  laumpreis,  ou  dautre  pesson  qusconqe  purvra  en 
ascun  manere  estre  pris  ou  destruit  sur  la  peine  suis  dite."  Stat.  17 
Rich.  3.  c.  9.  enforces  the  former  act  in  the  same  language. 


jects 
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jects  of  this  realm,  to  take  them  in  plaintiffs'  close,  being  1840. 
a  navigable   river.     But  the  declaration  stated  that  ^^e Mayor  &c 
"  oyster  spat "  was  taken  ;  and  the  plea  justifies  taking    of  Maldon 
it,  and  only  denies  the  repeated  assertion  of  the  same  Woolvet. 
immemorial  right ;  still,  however,  they  have  alleged,  and 
defendant  has  not  denied,  that  the  oyster  spat  is  the 
spawn  or  young  brood  of  oysters ;  and  though  the  epi- 
thet rather  applies  to  fish  than  spawn,  and  all  the  other 
circumstances  in  the  description,  given  in  the  repli- 
cation, are  as  consistent  with  the  idea  of  fish  as  of 
spawn,  yet  it  appears  to  us  that  the  word     spawn  "  is 
sufficient.    To  remove  it  is  unlawful  within  the  statutes 
of  Richard  II.,  which  have  never  been  repealed,  but 
frequently  recognised ;  and  the  immemorial  usage  cannot 
have  legal  existence. 

S.  Judgment  for  the  plaintiff'. 


Doe  dem.  Da  vies  ao'ainsl  Davies.  Thundaij, 

*  May  28th. 

IN  this  ejectment,  the  defendant  obtained  a  summons,  A  judge's  order 
,     ,  p    1        1  •     -lY-  I    •  was  obtained 

callmg  upon  the  lessor  or  the  plamtiii  to  admit  cer-  by  defendant, 
tain  documents.     He  refusing  to  admit  them,  Lord  t^e^costrof  ^^^"^ 
Denman  C.  J.,  in  My  1839,  made  an  order  that  the  So^JmentTAo'' 
costs  of  the  proof  should  be  paid  by  the  said  lessor,      f  '^^^J^J 

^  1  ./  ^   piaintiir  in  case 

provided  the  documents  were  proved  to  the  satisfaction  documents 

were  proved  to 

of  the  Judge  who  should  try,  certified  by  his  indorse-  the  satisfaction 

of  the  judge. 

ment  on  the  notice  («).    On  the  trial,  at  the  Cardigan  They  were  so 
Summer  assizes,  1839,  before  Gtirney  B.,  the  defendant  tiff  wfs  nrn-'"" 
proved  the  documents  to  the  satisfaction  of  the  learned  Sed  a^rul?to 
Baron,  who  certified  accordingly.    The  plaintiff"  was  ^"JJ^;"  "^"^'J^'^ 
nonsuited,  but  obtained  a  rule  nisi  to  set  aside  the  non-  refused 

to  allow  de- 

(a)  Reg.  Gen.  Hil.  4  W.  A.  20. ;  5  B.  ^  Ad.  xvii.  ^tof'to  b? 

C  3  suit,  taxed  pending 

'  the  rule. 


.^2 


CASES  IN  TRINITY  TERM 


,1840.      suit,  which  rule  stood  at  present  in  the  new  trial  paper. 

The  defendant  applied  to  the  Master  to  tax  the  costs 


Doe  de 


Davies      immediatelyj  which  the  Master  declined  to  do,  conceiv- 

against  •        t        i  i 

Da  VIES.      ing  that  they  ought  to  be  finally  set  off  against  the  plain- 
tiff's costs  in  case  of  his  ultimately  succeeding. 


.  E,  V,  Williams  now  moved  for  a  rule  to  shew  cause 
why  the  Master  should  not  tax  these  costs  immediately. 
He  urged  that,  although  in  general  interlocutory  costs 
went  into  the  final  taxation,  the  rule  was  otherwise 
where  the  payment  of  such  costs  was  made  a  condition 
in  the  course  of  the  proceedings,  or  where  such  costs 
accrued  on  a  particular  event  taking  place ;  and  he  com- 
pared the  case  to  that  of  costs  of  the  day  (a). 

Per  Curiam  {b).  These  are  not  interlocutory  costs : 
and  we  cannot  allow  the  costs  to  be  split  into  distinct 
taxations. 

Rule  refused  (c). 

(a)  See  Doe  v.  Carter,  8  Bing.  330. 

(b)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 

(c)  See  Lewis  v.  Hoivell,  6  A.  Sf  E.  769. 


Friday,         ^hc  QuEEN  amiYist  The  Justices  of  The  West 

May  29th.  ^  * 

Riding  of  Yorkshire. 
(Clint  against  Birstwith.) 
This  case  is  reported,  10  A,  8s  E,  685. 
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1840. 


Doe  on  the  several  demises  of  Hart  weight  isth, 

1840.] 

and  Others  against  Fered ay  (a^, 

THIS  ejectment  was  tried  before  Lord  Ahiiiger  C.  B.,  By  indenture 
■wvT  r>i  '  TM        1      t°  which  A., 

at  the  Worcester  bummer  assizes,  1838.    i^or  the  executor  and 
plaintiff,  a  deed  was  produced,  reciting  the  will  of  B.  and  c!and^i>!' 
deceased,  who  thereby  devised  lands  in  fee,  charged  wara^reed  and 
with  certain  money  payments  if  the  personalty  should  d'^'^^^i'ed  that 

^  ^  certain  stock, 

be  insufficient,  and  appointed  the  devisee  his  executor :  formerly  the 

testator's, 

he  also,  by  the  will,  confirmed  a  former  settlement,  should  be  trans- 

111-  r  ^  •    c      '^        c  ferred  to  C.  and 

made  by  him  upon  a  part  or  his  lamily,  or  1564/.  stock,  d.  in  trust,  ac- 
The  deed  further  recited  that  (the  personalty  not  suf-  dhposidons^of 
ficing)  the  devisee  (party  to  that  deed)  was  desirous  of  in^pu^suance^of 
substitutinof  certain  other  lands,  of  which  he  was  seised  ^"  agreement, 

o  which  M'as  re- 

in fee,  for  part  of  those  charged  by  the  will,  and  had  cited,  A,  by 

°  "  the  same  in- 

proposed  and  agreed  to  make  such  substitution,  and  to  denture,  bar- 
gained, sold, 

transfer  the  stock  (which  was  standing  in  the  testator's  released,  &c., 

name  at  his  decease)  to  W,  on  the  trusts  of  the  settle-  c,\nd°his 

ment,  and  to  convey  and  assure  all  the  said  lands,  tharc!should 

except  those  to  be  exonerated  as  before  mentioned,  to  creds^makr°' 

W..  in  trust  for  the  purposes  of  the  will  &c.    It  was  ^^^''tam  pay- 

^      ^  ments  directed 

then  witnessed  that  it  was  b}^  that  indenture  agreed  and      the  will. 

The  indenture 

declared  that  the  said  1564-/.  stock  should,  with  all  bore  a     1 5s. 

stamp. 

convenient  speed,  be  transferred  into  the  names  of  the     Held,  that 
said  W.  and  another  (parties  to  the  deed)  in  the  books  of  sufficil'niTunder 
the  Bank  of  England^  and  that  they,  and  the  survivor  of  f^i^^^^\^Q^ 

part  1. ;  and 

that  the  indenture  did  not  require  to  be  stamped  b(j;th  as  a  "  deed  not  otherwise  charged  " 
&c.,  in  respect  of  the  disposition  of  stock,  and  as  a  "  conveyance  not  otherwise  charged  " 
&c.,  in  respect  of  the  bargain,  sale,  and  release  of  lands. 

(a)  This  case,  decided  in  last  Easter  term,   has  been  unavoidably 
postponed. 

C  4  them. 
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184?0.  them,  and  the  executors,  he,  of  such  survivor,  should 
'  stand  and  be  possessed  thereof  upon  and  for  such  trusts, 

Doe  dem. 

Hartwright   &c.,  as  were  expressed  and  declared  concerning  the  same 

against 

Fereday.  by  the  settlement  &c.  And  it  was  also  witnessed  that, 
in  further  pursuance  of  the  agreement,  and  for  the 
considerations  and  purposes  in  the  deed  before  men- 
tioned, and  in  consideration  of  IO5.  &c.,  the  devisee  by 
that  indenture  granted,  bargained,  sold,  aliened,  re- 
leased and  confirmed  to  W,  (in  his  possession  then 
being  by  virtue  of  a  bargain  and  sale  &c.),  and  to  his 
heirs  and  assigns,  all  that  &c.  (describing  the  premises 
to  be  substituted  for  part  of  the  devised  lands  as  above 
mentioned),  habendum  to  W.  his  heirs  and  assigns  for 
ever  upon  the  trusts  after  stated,  which  were,  among 
other  things,  for  indemnifying  the  above  portion  of  the 
devised  lands  from  the  charges  of  the  will,  and  for 
carrying  the  will  into  effect. 

The  deed  was  put  in  to  prove  the  conveyance  of  the 
substituted  lands.  It  bore  a  stamp  of  11,  155.,  and 
stamps  for  progressive  duties  of  1/.  5s.  on  the  number 
of  words  exceeding  2160.  For  the  defendant  it  was 
objected  that  these  stamps  were  insufficient.  A  verdict 
was  found  for  the  plaintiff,  but  leave  given  to  move  to 
enter  a  nonsuit,  if  the  Court  should  hold  that  the  deed 
was  not  well  stamped.  H.  V.  Richards  in  the  next  term 
obtained  a  rule  nisi  for  entering  a  nonsuit.  In  Easter 
term  1840  («), 

Sir  F.  Pollock  and  Busbij  shewed  cause.  [R,  V. 
Richards  stated,  as  the  objection  relied  upon,  that  the 
instrument  was,  substantially,  two  deeds,  one  a  declar- 

(a)  May  8th.    Before  Lord  Denman  C.  J.,  Fatteson  and  Williams  3s. 

ation 


IN  THE  Third  Year  of  VICTORIA.] 


25 


ation  of  trusts  on  which  stock  was  to  be  transferred,  1840. 
the  other  a  conveyance  of  land ;  and  that  each  required  7" 

Doe  dem. 

a  1/.  155.  stamp,  and  stamps  for  progressive  duty,  Hartwright 

against 

according  to  stat.  55  G.  3.  c.  184.,  sched.  part  1.;  the  Fereday. 
first  as  a  "  Deed'*  "  not  otherwise  charged  in  this  sche- 
dule, nor  expressly  exempted  from  all  stamp  duty;"  the 
second,  as  a  "Conveyance"  "not  otherwise  charged" 
&c.,  "nor  expressly  exempted"  &c.)  •  The  objection  is 
one  never  hitherto  taken,  and  is  unfounded.  Different 
estates,  or  real  property  and  personal,  may  be  conveyed 
by  the  same  deed.  The  instrument  here  is  substantially 
one:  the  parties  are  the  same  throughout;  and  it  is  not 
contended  that  more  than  one  execution  was  requisite. 
If  a  conveyance  of  real  property  be  coupled  with  a  , 
declaration  of  trust,  ancillary  to  such  conveyance,  in 
respect  of  stock,  it  does  not  follow  that  a  second  set  of 
stamps  is  needed.  The  clauses  of  the  schedule  as  to 
conveyances  upon  the  sale  of  lands  do  not  apply.  Even 
assuming  that  double  stamps  were  requisite  here,  the 
plaintiff,  at  the  trial,  offered  this  instrument  only  to 
prove  a  conveyance  of  land;  if  it  was  sufficiently  stamped 
for  a  deed  having  that  operation,  it  is  immaterial  that 
some  part  of  the  document,  constituting  a  separate 
deed,  was  unstamped  (a).  It  has  been  held  by  Lord 
Ellenborough,  where  an  instrument  related  to  several 
distinct  matiers,  and  was  said  to  require  a  stamp  in 
respect  of  each,  but  had  only  one,  that  the  single 
stamp  might  be  referred  to  one  matter  only  {b),  {Pat- 
teson  J.   According  to  the  present  argument,  the  con- 

(a)  See  Grey  v.  Smithy  1  Camp.  387. 

(ft)  See  the  cases  cited  in  Shipton  v.  Thornton,  9  A.  ^  E.  314.  319,  324, 
329. ;  Perry  v.  Bouchier,  4  Camp.  80.  ;  Chilty  on  the  Sta?np  Laws,  sect.  6. 
pp.  26—32.  ;  2d  ed, 
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1840.       veyance  of  land  might  be  held  good  now,  and,  on  a 
future  occasion,  persons  wishino:  to  set  up  the  other 

DoEdem.  ^.  ^  ^ 

Hartwright  part  of  the  deed  might  say  that  the  stamp  covered  that, 
Fereday.  though  not  applicable  to  a  conveyance  of  land.]  Where 
a .  deed  includes  a  power  of  attorney,  it  is  never  con- 
tended that  a  "  letter  or  power  of  attorney  "  stamp  is 
necessary,  in  addition  to  such  other  stamp  as  the  deed 
may  require.  {LiUledale  J.  The  deed  and  power  would 
relate  to  the  same  subject  matter.] 

jR.  V,  Richards  and  WJiateley^  contra.  This  docu- 
ment is,  in  substance,  two  distinct  deeds ;  a  declaration 
of  trust  as  to  stock,  and  a  conveyance  of  land,  each  re- 
quiring a  1/.  155.  stamp.  The  one  is  merely  a  deed;' 
the  other  is  an  instrument  distinguished,  for  the  pur- 
poses of  the  stamp  act,  by  the  terms  of  the  act  itself, 
from  a  simple  deed.  The  duties  are  not  to  be  evaded 
by  shaping  two  such  documents  as  one.  The  parties 
concerned  in  each  are  not  precisely  the  same.  It  is 
true  that  the  instrument  was  used  at  the  trial  only  as  a 
conveyance  ;  but,  if  the  argument  for  the  plaintiff  could 
prevail,  it  might  by  the  same  reasoning  be  made  avail- 
able as  a  declaration  of  trust,  although  one  set  of  stamps 
were  confessedly  not  sufficient  for  the  whole  contents  of 
the  deed.  In  Powell  v.  Edmunds  (a)  a  single  stamp 
was  held  sufficient,  though  on  a  document  containing 
two  contracts,  each  requiring  such  a  stamp ;  but  there  it 
was  evident,  from  the  position  of  the  stamp,  that  it  was 
appropriated  to  that  particular  agreement  on  which  the 
action  was  brought.  And  in  Shipton  v.  Thornton  (b) 
Lord  Denman  C.  J.,  in  delivering  the  judgment  of  the 


(a)  12  East,  6. 


{b)  9A.^E.  314.  331. 

Court, 


IN  THE  Third  Year  of  VICTORIA.] 


27 


Court,  says :  "  If,  indeed,  we  saw  that  there  were  two 
agreements  on  the  face  of  the-  instrument,  and  only  one 
stamp,  then,  because  it  would  be  uncertain  to  which 
agreement  the  stamp  was  intended  to  be  applied,  we 
ought  to  receive  it  as  evidence  of  neither."  That  un- 
certainty exists  here. 

Ctir,  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  question  in  this  case  is,  whether  a  deed  by  which 
certain  lands  were  conveyed  on  certain  trusts,  and  in 
which  a  declaration  of  similar  trusts  was  also  made  as  to 
certain  government  stocks,  is  to  be  considered  as  two 
deeds  for  the  purpose  of  the  stamp  act.  That  act  affixes 
a  stamp  of  1  /.  1  ds.  on  conveyances  not  otherwise  charged, 
and  also  one  of  \l.  \5s,  on  deeds  not  otherwise  charged. 
It  is  admitted  that  no  ad  valorem  stamp  is  necessary, 
and  that  this  instrument  is  "  not  otherwise  char<jed." 
We  find  no  provision  in  the  act,  except  in  cases  of  con- 
veyances by  way  of  sale,  that,  when  a  deed  operates  on 
several  subject-matters  in  several  ways,  it  shall  have 
several  stamps ;  and,  in  the  absence  of  any  such  pro- 
vision, we  think  that  one  stamp  is  sufficient,  and  that 
this  rule  must  be  discharged. 

,  Rule  discharged. 


1840. 


Doe  dem. 
Hartwright 
against 
Fereday. 
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^a^loth       -^^^^  Queen  against  The  Justices  of  Worcester- 
shire. 

session  holden  at  Bromsgrove,  Worcester- 
four  town-  October  Ist,   3  839,  the  hamlet  of  Bentley 

ships,  A.,  B., 

C.,  andX).,  of   Pauncefoot  applied  to  the  magistrates  to  appoint  two 

which  A,  had 

immemorialiy    ovei'seers  of  the  pooi*  for  that  hamlet,  which  they,  after 

been  severed.  , 

from  the  rest  in  Consideration  (on  December  2d),  refused.  In  last  Hilary 
nance^ofTts  term  a  rule  nisi  was  obtained  for  a  mandamus  to  the 
itrown^ovef-  justices  to  appoint  overseers  for  Bentley  Pauncefoot  for 
seers,  poor  remainder  of  the  year.    The  affidavits  in  support 

rates,  and  *■ 

workhouse.       of  the  rule  stated  the  following  among  other  facts. 

Each  of  the  . 

townships  B.y       The  parish  of  Tardebis:^:  consists  of  four  townships  or 

C,  and  Z).  had  ^       ^     ^     ,  ^  ^  .       ^  ^ 

its  separate       hamlets ;  that  of  Tutnall  and  Cobley,  in  the  county  of 

OVGI*SGGl*    col"  ^ 

lector  of  taxes,  Warwick,  and  those  of  Redditch,  WebJieatJi,  and  Bentley 

WghwTys^and  P^uncefooty  in  the  county  of  Worcester,    The  parish 

constable ;  but  ^hurch  is  partly  in  Worcestershire,  and  partly  in  War- 

there  were  two  r       j  ^  l  j 

churchwardens  *ix,icksliire ;  and  there  are  two  churchwardens  for  the 

for  the  whole 

parish.   The     whole  parish.    Tidnall  and  Cobley  is,  and  has  been 

parish  church 

stood  partly  in  imme'morially,  a  separate  and  distinct  hamlet  from  the 
and  each*  Others,  and  has  always  had  two  separate  and  distinct 
kc^trd^thepoor  overseers,  appointed  by  the  justices  of  the  county :  it 
Sstrict^inder^"  ^^^^  separate  poor  rates  and  workhouse,  main- 
pendently  of     tained  its  poor  separately,  and  kept  distinct  accounts  of 

the  others,  and  ^  ^ 

kept  his  own     the  monies  applied  for  such  maintenance,  and  has  not 

accounts ;  but 

these  were       interfered  with  the  other  hamlets,  but  has,  for  all  pur- 

afterwards  en- 
tered in  one      poses  relating  to  the  poor,  acted  as  a  separate  parish. 

book  and  passed 

jointly ;  and  the  poor  of  the  three  townships  were  maintained  in  one  workhouse,  at  their 
joint  expense. 

Held  that  the  severance  of  A.  entitled  either  of  the  remaining  townships  to  claim  an  ap- 
pointment of  overseers  under  stat.  13  &  14  Car.  2.  c.  12.  s.  21. 

And  this,  though  all  the  townships  had  (with  other  districts)  been  incorporated  in  a 
poor  law  union  under  stat,  4  &  5  W.  4.  c.  76.  s,  26. 

There 
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There  have  been  (as  long  as  deponents  could  recollect)  1840. 
removals  of  paupers  from  Tidnall  and  Cohleii  to  the 

^     ^  ^  ^  ^  The  Queen 

Worcester  shire  part  of  the  parish,  and  vice  versa.    Tut-  against 

The  Justices  of 

nail  and  Cohley  has  (immemorially  as  was  believed)  had  Wokcester- 
its  separate  constable,  collector,  and  assessor  of  taxes, 
and  surveyors  of  highways,  the  constable  being  annually 
appointed  at  the  court  leet  for  the  manor  of  Tardehigg 
in  Warwickshire,  The  four  hamlets  have  (as  far  as  was 
recollected)  never  interfered  with  each  other  in  the 
choice  or  appointment  of  any  officers.  Until  1832,  one 
person  out  of  each  of  the  three  Worcestershire  townships 
was  named  overseer  by  the  inhabitants  of  each  town- 
ship respectively ;  and  they  were  appointed,  by  the  ma- 
gistrates, overseers  of  the  parish  of  Tardebigg  in  Wor- 
cestershire ;  each  collected  the  rates  in  his  own  district, 
and  kept  his  own  accounts  ;  but  the  accounts  were 
afterwards  entered  into  one  boqk  (a),  and  passed  jointly. 
There  was  a  workhouse  at  Wehheath,  where  the  poor  of 
the  three  townships  were  maintained  at  their  joint  expence. 
Since  1832,  four  overseers  have  been  appointed  for  the 
Worcestershire  part  of  the  parish,  two  out  of  Redditch, 
one  out  of  Wehheath,  and  one  out  of  Bentley  Paiincefoot. 
Each  of  the  Worcestershire  townships  has  always  had  ' 
separate  collectors  and  assessors  of  taxes,  and  sur- 
veyors of  the  highways;  a  constable  has  always  been 
appointed  for  each  of  the  hamlets  of  Redditch  and 
Wehheath  at  a  court  leet  for  the  manor  of  Tardehigg,  in 
the  Warwickshire  part  of  the  parish,  and  a  constable  for 
the  hamlet  of  Bentley  Pauncefoot  at  a  court  leet  called 
the  Dodderhill  court  leet,  held  before  a  steward  ap- 
pointed  by  the  sheriff,  in  the  Worcestershire  part  of  the 

(a)  The  entry  of  each  overseer's  account  was  headed  in  the  following 
form.  "  The  accounts  of  J.  A.y  overseer  of  the  poor  in  Bentley  liberty, 
in  Tardebigg,  from  "  &c.  "  to  "  &c. 

parish, 
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1840.       parish,  to  which  the  inhabitants  of  Bentley  Pauncefoot 
were  summoned.    Bentley  PauncefooL  and  Tutnall  and 

The  QuEKN  ^ 

against       CoUei/,  have  each  a  pound  for  cattle,  and  a  pinder. 

The  Justices  of 

Worcester-  I^or  all  purposes  cxcept  contributmg  jomtly  to  the 
relief  of  the  poor  and  repairs  of  the  church,  Bentley 
Pauncefoot  is,  and  always  has  been  (according  to  the 
statement  of  old  persons),  distinct  from  and  inde- 
pendent of  the  other  parts  of  the  parish.  All  other 
expences  of  that  hamlet  are  paid  by  it  separately. 
There  was  formerly  in  Bentley  Pauncefoot  a  chapel 
called  Stephen  Chapel,  and  a  town  near  it  called  Stephen 
tonan.  There  is  a  known  boundary  between  Bentley 
Pauncefoot  and  Wehheath.  Bentley  Pauncefoot  does  not 
adjoin  any  other  part  of  the  parish. 

Affidavits  were  filed  in  opposition,  stating  that  the 
hamlet  of  Tutnall  and  Cohley,  and  the  Worcestershire 
part  of  the  parish  of  Tardebigg,  had  been  incor- 
porated, with  other  districts,  in  the  Bromsgrove  Union, 
under  stat.  4i  8^  5  M^.  4.  c,  76.,  and  had  ever  since  con- 
tinued so.  The  affidavits  contradicted  those  on  the  other 
side  in  some  few  particulars,  as  to  the  ancient  chapel, 
and  on  other  points,  which  it  is  not  material  to  state. 

Sir  M'^,  W,  Follett  and  B,  V.  Bichards  now  shewed 
cause.  There  is  little  dispute  as  to  the  material  facts. 
The  motion  proceeds  upon  the  ground  that,  according 
.  to  stat.  IS  &  14?  Car.  2.  c,  12.  5.  21.,  and  the  cases  of 
Bex  V.  Sir  Watts  Horton  (a)  and  Bea^  v.  The  Justices  of 
Salop  {h\  it  is  imperative  on  the  Court  to  grant  this 
mandamus.  But  there  are  earlier  cases  which  were  not 
noticed  in  the  two  just  cited,  and  which  shew  that, 
where  districts,  alleged  to  be  part  of  a  parish,  have  pro- 
vided separately  for  their  poor,  and  had  in  other  re- 

(a)  1  T,  R.  374.  (6)  3  ^.  §•  Ad.  910. 

spects 
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spects  the  character  of  distinct  parishes,  the  parish  1840. 
within  which  they  lie  cannot  be  subiectecl,  on  their  ^, 

The  Queen 

account,  to  the  operation  of  stat.  13  &  14  Car.  2,  c.  12.  against 

The  Justices  of 

5.  21.  In  Hilton  v.  Pawl e  (a)  it  was  found,  on  special  Worcester- 
verdict,  that  H.  was  an  ancient  rectory  and  parish 
church,  and  that  S,  was  an  ancient  village,  parcel  of 
the  rectory,  but  had,  ever  since  the  reign  of  Henry  VI., 
been  reputed  a  parish  and  had  its  own  church  and 
churchwardens ;  and  the  Court  of  Common  Pleas  held 
that  S.  was  not  rateable  to  the  relief  of  the  poor  of  H, 
Nichols  V.  Walker  {b)  was  a  similar  decision.  The  Ano^ 
nymous  case  in  Sir  T,  Raymond  (c),  cited  in  Rex  v.  The 
Justices  of  Salop  {d),  is  to  a  like  effect,  and,  being  sub- 
sequent to  13  &  14  Car.  2.  c.  12.,  is  decisive  here.  The 
cases  in  Cro.  Car.  were  relied  upon  by  this  Court  in  Re- 
gina  V.  The  Justices  of  Worcestershire  {e\  Trin.  T.  1838, 
which,  also,  is  a  strong  authority  against  the  present 
application.  Here  Tutnall  and  Cohley  is,  in  fact,  a 
distinct  parish  front  the  Worcestershire  districts,  and  not 
a  division  severed  from  the  rest  because  it  could  not, 
with  them,  reap  the  benefit  of  the  statute  of  Elizabeth. 
No  trace  appears  of  its  having  been  separated  under  the 
statute  of  Charles.  Its  condition,  therefore,  affords  no 
argument  for  applying  the  statute  of  Charles  to  the 
Worcestershire  districts.  It  is  true  that  the  cases  in 
Croke  differ  from  this,  inasmuch  as  in  them  the  district 
claiming  to  be  a  reputed  parish  had  its  own  church ; 
but  the  material  point  was  the  provision  for  relieving 
the  poor.  At  all  events,  the  granting  of  a  mandamus  to 
enforce  the  provisions  of  stat.  13  &  14  Car.  2.  c.  12.  5.  21., 
where  applicable,  is  not  of  necessity,  but  discretionary ; 

(a)  Cro.  Car.  92.  (6)  Cro.  Car.  394. 

(c)  Sir  T.  Hay.  476.  (rf)  2,B.^  Ad.  910. 

(e)  3  Nev.  §•  P.  434.    B,egiim  v.  Marriott  ( S.  C),  p.  35.  note  (c)  post. 

Re^ 
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1840.       Rex  V.  Palmer  (a),  and  Rex  v.  Leigh  {b),  there  cited; 
The  QuEEjf    juf^gr^ents  of  Lord  Kenyan  and  jBw^/^r  J.    And,  lastly, 
against      whatcver  may  be  the  result  of  the  decisions  under  stat. 

The  Justices  of 

WoucESTER-    13  &  14  Car.  2.  c.  12.,  the  late  act,  4-  &  5  j^.  4.  c.  76., 

SHIRE.  ,  .  •        1  1  n  I 

shews  a  complete  change  m  the  policy  of  the  poor  law, 
and  a  design,  for  the  future,  to  secure  uniformity  of 
management  by  establishing  large  districts  ;  with  which 
view  the  act  authorizes  the  forming  of  unions,  and  even 
the  incorporation  with  them  of  parishes  having  their 
own  local  acts.  This  is  pointed  out  by  the  Court  in 
Rex  V.  The  Poor  Laiso  Commissioners,  in  the  matter  of  the 
Whitechapel  Union  (c). 

Sir  F.  Pollock  and  JVhatelei/,  contra.  The  new  statute 
cannot  affect  this  application;  for  overseers  have  the 
same  duties  in  their  respective  parishes  as  they  had 
before.  The  case  of  Rex  v.  Sir  Watts  Horton  (d)  was 
fully  considered  by  the  Court  in  Rex  v.  The  Justices  of 
Salop  [e).  Both  cases  are,  in  substance,  undistinguishable 
from  the  present;  and  neither  of  them  is  shaken  by 
any  other  authority.  The  Court  will  not  overrule  them 
on  motion  for  a  mandamus.  The  Anonymous  case  in 
Sir  T,  Raymond  (g)  was  discussed  and  explained  in  Rex 
V.  The  Justices  of  Salop  {e).  The  question  here  is, 
whether  it  appears  in  evidence  that  the  parish  of  Tar- 
debigg,  in  its  present  condition,  cannot  have  the  benefit 
of  Stat.  43  Eliz,  c,  2.  If  that  is  proved,  the  language  of 
Stat.  13  &  14  Car.  2.  c.  12.  5.  21,  does  not  leave  the 
Court  any  discretion.  The  words  "reap  the  benefit" 
of  the  statute  of  Elizabeth,  in  that  section,  mean,  as 
Buller  J.  said  in  Rex  v.  Sir  Watts  Horton  (d).j  "  that 
the  parish  may  maintain  their  own  poor,  as  a  parish  : 

(a)  8  East,  416.  (b)  3  T.  R.  746. 

(c)  6  A.^  E.  34.  49.  (d)  1  T.  R.  374. 

(e)  3  J?.  §•  Ad.  910.  Sir  T.  Ratj.  416. 

for 
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for  unless  they  can  do  it,  as  such,  they  cannot  have  the  1840. 
benefit  of  that  statute."    "  Here,''  he  observed,  "  three  ' 

The  Queen 

of  the  townships  maintain  their  own  poor;  but  unless  against 

The  Justices  of 

they  all  join,  they  cannot  reap  the  benefit  of  the  sta-  Worcesteu- 
tute.'*  If  even  one  township  has  immemorially  been 
taken  out  of  the  parish  for  the  purpose  of  managing  its 
poor  by  separate  overseers,  that  shews  that  the  parish, 
as  such,  cannot  have  the  benefit  of  the  statute;  then 
any  of  the  remaining  townships  may  claim,  if  it  can- 
not have  the  advantage  of  being  one  parish  with  the 
other  divisions  according  to  the  statute,  to  enjoy  the 
benefit  of  being  a  separate  parish.  Here  it  is  expressly 
stated  thsit  Benilei/  Pauncefoot  is,  and  always  has  been, 
distinct  from  and  independent  of  the  other  parts  of  the 
parish,  except  for  the  purpose  of  contributing  to  the 
relief  of  the  poor.  [Lord  Denman  C.  J.  According  to 
your  statement,  the  application,  if  thought  necessary, 
might  have  been  made  at  any  time  since  the  statute  of 
Charles.']  The  right  always  existed;  but  the  gradual 
alteration  of  circumstances  in  a  parish  consisting  of 
various  divisions,  agricultural  and  mercantile,  may  call 
for  such  an  application  now,  though  it  might  formerly 
have  been  dispensed  with.  The  time  of  applying  makes 
no  difference.    (Whateleij  was  stopped  by  the  Court.) 

Lord  Denman  C.  J.    The  authorities  are  so  stronff 

o 

that  we  ought  at  once  to  declare  our  opinion  decisively. 
I  think  that  we  are  clearly  bound  by  the  determination 
of  the  Court  in  Rex  v,  Bir  Watts  Horton  («),  subse- 
quently acted  upon  by  Lord  Tenterden  in  Uex  v.  The 
Justices  of  Salop  (/;).  These  authorities  are  met  by  two 
older- cases:  but  those  cases  do  not  affect  the  present 

(a)  1  T.  R.  314.  (6)  3  B,     Ad.  910. 

Vol.  Xn.  D  question; 
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1 84^0.      question ;  they  were  decided  before  the  statute  of  Charles  ; 

the  question  in  each,  raised  on  special  verdict,  was,  whe- 

The  Queen  ^  .  .     .  * 

against      ther  the  particular  district  was  liable  to  maintain  its  poor, 

The  Justices  of  . 

Worcester-  as  a  distinct  parish,  Under  Stat.  43  Eliz,  c,  2. ;  and  the 
ground  of  decision  was  that  the  jury  had  pronounced  the 
district  to  be  a  parish  by  reputation.  In  this  case,  clearly, 
no  such  fact  is  proved.  Then  stat.  4  &  5  4.  c.  76. 
is  relied  upon  as  shewing  that  the  legislature  has  now 
abandoned  the  notion  that,  with  a  view  to  the  mainten- 
ance of  the  poor,  parishes  ought  not  to  be  very  large ;  a 
notion  which  has  been  contested  in  some  cases  since  the 
statute  of  Charles,  But,  before  the  new  act,  we  had  got 
rid  of  the  opinion  that  the  statute  of  Charles  was  to  be 
construed  with  reference  to  any  supposed  policy,  and  had 
considered  the  rule  to  be  that  we  must  apply  the  statute 
as  well  as  we  could  to  each  particular  case,  on  its  own 
state  of  facts.  It  is  true  that,  on  the  facts,  when  shewn, 
we  must  exercise  a  discretion  :  but  in  the  two  cases  first 
cited  the  Court  has  put  this  clear  construction  on  the 
act,  that,  where  one  township  has  been  severed  from  the 
rest  of  a  parish  as  to  the  maintenance  of  the  poor,  the 
parish  cannot  reap  the  benefit  of  stat.  43  Eliz,  c,  2, ;  and 
other  townships  in  the  parish  may  claim  to  be  separated 
also  :  and  we  are  bound  by  that  ruling. 

LiTTLEDALE  J.  I  also  am  of  opinion  that  we  are 
bound  by  those  decisions.  The  cases  in  Cro,  Car, 
turned  upon  the  question  whether  certain  districts  were 
parishes  by  reputation.  Rudd  v.  Morton  [a)  seems  to 
shew  that  a  district  becomes  so  by  having  had  its  own 
parochial  chapel  and  chapelwardens  when  stat.  43  Eliz, 
c,  2-.  was  passed,  and  that  having  a  distinct  overseer,  and 

(a}  2  Salk.  501. 

m  aintaining 


IN  THE  Third  Year  of  VICTORIA. 


35 


manitaining  its  own  poor,  is  not  sufficient.    On  the  1840. 
whole,  I  am  of  opinion  that  this  mandamus  should  go.  ^ 

'  ^  *^  The  Queen 

against 
The  Justices  of 

Patteson  J.    I  cannot  distinguish  this  case  from  Worcester- 

1  1  SHIRE, 

Rex  V.  T7ie  Justices  of  Salop  {a).  The  new  act,  though 
contradictory  in  principle  to  stat.  13  &  14  Car,  2.  c,  12. 
s.  21.,  as  to  the  size  of  districts,  has  not  repealed  it; 
nor  does  it  alter  the  former  law  as  to  the  appointment  of 
overseers  and  the  making  and  collecting  of  rates. 

Williams  J.  No  case  has  undergone  more  con- 
sideration than  Bea;  v.  Sir  Watts  Horton  (b) :  and  Rex  v. 
The  Justices  of  Salop  {a)  was  decided  on  its  authority, 
after  time  taken  for  deliberation. 

Rule  absolute  (c). 

(a)  3£.<^  Ad.  910.  (b)  1  T.  R.  374. 

(c)  The  following  is  the  case  cited,  p.  31.  ante,  as  Regina  v.  The 
Justices  of  Worcestershire. 

The  Queen  against  Thomas  Marriott,  Esquire,  and  [Thursday^ 
Another,  Justices  of  Worcestershire.  -^"^  V"^^' 

'  1838.] 
A  rule  nisi  was  obtained  in  Easter  term,  1837,  for  a  certiorari  to  re-  Justices  made 

move  into  this  Court,  for  the  purpose  of  its  being  quashed,  an  order  made  an  order,  ap- 

1  T7     pointing  over- 
by  the  above  justices  on  April  6th,  1837,  whereby  they  appomted  John  ^^^^^  ^ 

hamlet,  under 

Stat.  13  &  14  Car.  2.  c.'l2.  s.  21.  On  motion  for  a  certiorari  to  bring  up  the  order  to  be 
quashed,  it  appeared  that  one  part  of  the  parish  of  A.  comprised  five  districts,  which  were 
commonly  called  parishes.  Each  had  its  own  chapel-  The  residue  of  A.  consisted  of  a  dis- 
trict called  Jf.,  and  P.,  the  above  hamlet :  these  together  were  reputed  to  be  a  parish,  for 
the  purpose  of  maintaining  the  poor.  Neither  had  a  church  or  chapel ;  the  inhabitants  of 
P.  went  to  the  parish  church  of  A.:  the  extent  of  the  two  was  1314  acres;  the  popu- 
lation 1080  persons.  There  was  a  workhouse  in  J/.,  to  which  the  poor  of  both  parts 
were  sent.  Separate  overseers  were  appointed  for  each  part ;  and  each  paid  the  poor 
in  his  own  part,  without  enquiry  whether  they  were  settled  in  one  or  the  other.  The 
expenses  of  the  poor  in  the  two  parts  were  borne,  one  third  by  P.,  and  two  thirds  by  M.; 
the  payments  by  each  part  were  entered  in  weekly  accounts,  added  together,  and  the 
amount  apportioned.  Payments  made  to  M.  on  filiation  bonds  were  apportioned  in  like 
manner.  P.  and  M,  contributed  in  tlie  same  proportions  to  the  repair  of  the  church  of  A. 
The  overseer  of  P.  (and  he  only)  levied  and  collected  the  poor-rates  there  ;  he  attended 
the  vestry  meetings  in  the  parish  of  A.,  and  paid  the  thirds  of  P.  to  the  overseer  of  M. 
These  were  raised  by  rate,  laid  and  collected  in  P.  without  the  interference  of  M. ;  and  no 
general  rate  for  P.  and  M.  had  ever  been  laid.  P.  had  its  own  surveyor  of  highways,  and 

D  2  Pitcher 
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1838. 

The  Queen 

against 
Marriott. 

constable. 
Paupers  had 
been  removed 
to  and  from  P., 
and  orders  of 
fdiation  made 
on  complaint 
of  the  overseers 
of  P. 

The  Court, 
considering  that 
no  case  was 
made  for  ap- 
plying to  P.  the 
provisions  of 
Stat.  13  &  14 
Car.  2.  c.  12. 
s.  21.,  granted 
the  certiorari ; 
but,  on  motion 
being  made  to 
quash  the  order, 
directed  an 
issue  to  try  the 
facts. 


Pitcher  and  John  Quarrell  overseers  of  the  poor  of  the  hamlet  of  Pen- 
sham,  in  Worcestershire.  The  following  facts  were  stated  on  affidavit  in 
support  of  the  rule. 

The  parish  church  of  St.  Andrew  in  Pershore,  in  the  county  of  Wor- 
cester^ is  the  mother  church  of  that  parish.  The  parish  extends  over  the 
places  called  Wick,  Briclclehampton,  Pinvin,  Bedford,  and  Defford,  com- 
monly called  parishes,  but  in  fact  (according  to  some  of  the  affidavits) 
cliapelries,  in  the  parish  of  St.  Andrew.  Each  has  its  own  chapel  for 
divine  service,  maintains  its  own  poor  separately,  has  separate  parish 
officers  and  overseers  of  the  poor,  and,  for  parish  purposes,  is  altogether 
unconnected  with  every  other  part  of  St.  Andrew.  That  parish  also  ex- 
tends over  and  comprises  a  portion  of  the  market  town  of  Pershore,  and 
certain  lands  thereto  belonging  or  adjoining,  and  likewise  the  hamlet  of 
Pensham,  which  hamlet  is  not  reputed  or  commonly  spoken  of  as  a  parish, 
but  as  a  hamlet,  and  as  the  Pensham  part  of  the  parish  of  St.  Andrew. 
The  said  portion  of  the  market  town  of  Pershore,  and  the  lands  thereto 
belonging,  and  tlie  said  hamlet  of  Pensham,  have,  as  long  since  as  can  be 
remembered,  and  immemorially  before  according  to  tradition,  formed  to- 
gether, and  been  reputed  and  treated  as,  one  parish  for  the  maintenance  and 
relief  of  the  poor,  and  the  rate  payers  thereof  have  acted  accordingly,  till  the 
time  after  mentioned.  The  said  portion  of  the  market  town  of  Pershore, 
and  the  lands  thereto  belonging,  contain  together  about  610  acres,  and,  in 
1831,  had  a  population  of  about  964  persons.  The  hamlet  of  Pensham 
contains  about  704  acres,  and,  in  1831,  had  a  population  of  about  118 
persons.    The  part  of  the  said  parish  comprising  the  said  portion  of  the 


part  of  the  parish,  comprising  the  hamlet  of  Pensham,  have  been  respect- 
ively called,  as  far  back  as  memory  can  go,  the  5*^.  Andrew  part  of  the 
parish,  and  the  Pensham  part  of  the  parish  ;  and  the  river  Avon  lies  be- 
tween them.  For  six  or  seven  years  past  two  overseers  have  been  annually 
appointed  for  the  hamlet  of  Pensham ;  for  some  years  previously,  but  for 
how  long  could  not  be  accurately  stated,  only  one.  Pensham  has  no 
church  or  chapel ;  the  inhabitants  attend  the  church  of  St.  Andrew,  which 
is  their  parish  church :  they  join  with  the  inhabitants  of  St.  Andrew  in 
appointing  one  churchwarden  for  the  parish  of  St.  Andrew  (including 
Pensham);  the  other  is  appointed  by  the  vicar.  There  was  always  (till 
the  formation  of  the  union  after  mentioned)  a  workhouse  in  the  St.  An- 
drew part  of  the  parish,  to  which  the  poor  of  both  parts  were  sent  indis' 
criminately,  the  Pensham  part  having  no  workhouse. 

As  far  as  could  be  stated  from  memory  or  tradition,  down  to  the  form- 
ation of  the  union,  the  expenses  of  the  workhouse,  and  of  relieving  and 
maintaining  the  poor  of  the  parish  of  St.  Andrew,  including  Pensham, 
have  been  borne  in  the  proportion  of  two  thirds  by  the  St,  Andrew  part, 
and  one  third  by  the  Pensham  part.  This  was  stated  to  appear  by  the 
account  books  relative  to  the  maintenance  and  relief  of  the  poor  of  St. 
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Andretv,  from  1743  to  1835,  in  which  the  expenses  for  the  two  parts,  1838. 
respectively,  were  entered  in  -weekly  tables.  The  overseers  of  each  part  ,„, 
paid  the  poor  in  their  respective  parts  :  the  payments  were  then  entered  Quekn 
in  the  books,  the  amounts  added  together,  and  the  ultimate  charge  ap-  against 
portioned.  The  amount  payable  by  Pensham  was  usually  called  the 
Pensham  thirds.  The  orders  for  making  rates  were  given  at  vestry  meet- 
ings which  the  St.  Andreio  and  Pensham  paymasters  attended.  The 
orders  were  general,  not  containing  any  specific  direction  as  to  Pensham, 
which,  however,  was  deemed  to  be  included.  Several  deponents  stated 
it  as  the  general  understanding  that  the  payment  in  the  above  proportions 
originated  in  some  arrangement  founded  on  opinion  as  to  the  comparative 
amounts  of  rateable  property  in  St.  Andrew  and  Pensham.  Poor  persons 
from  the  Pensham  part  were  considered  as  having  a  right  to  settle  in  the 
St.  Andrew  part;  and  the  poor  were  relieved  by  the  overseers  of  that  part 
in  which  they  happened  to  reside,  wiihbut  regard  to  settlement  in  one  or 
the  other.  Bonds  of  indemnity  for  the  maintenance  of  illegitimate  chil- 
dren were  usually  made  to  the  two  churchwardens  and  to  the  overseers  of 
the  parish  of  iS'^.  Andreiv,  whether  the  mother  resided  in  one  part  or  the 
other,  and  were  kept  by  the  churchwarden  resident  in  the  town  of  Pershore  ; 
and,  when  money  has  been  recovered  on  such  bonds,  Pensham  has  par- 
ticipated, in  its  proportion  of  one  third.  The  expenses  of  repairing  the 
church  were  apportioned  like  those  of  the  poor.  The  affidavits  stated  that 
the  said  two  parts  were  fully  capable  of  maintaining  their  poor  without 
being  separated.  The  St.  Andrew  and  Pensham  parts  were,  in  1835,  in- 
corporated in  the  Pershore  Union,  under  stat.  4  &  5  W.  4.  c.  76. 

The  affidavits  in  answer  stated  (among  other  things)  th  at,  as  far  back 
as  was  recollected,  Pensham  had  had  a  resident  overseer,  whose  duty  was 
to  levy  and  collect  the  poor  rates  there,  relieve  the  poor  living  in  the  ham- 
let, attend  the  vestry  meetings  held  at  Pershore,  examine  the  parish  ac- 
counts, pay  the  Pensham  thirds  to  the  overseer  of  St.  Andrew,  and,  gene- 
rally, transact  the  parochial  business  of  the  hamlet.  That  Pensham  had 
also  had  its  own  surveyor  of  highways,  collector  of  poor  and  church  rates, 
and  its  constable,  appointed  at  the  court  leet  for  the  manor  of  Pinholme, 
and  had  not  contributed  to  the  salary  of  any  officer  appointed  for  the 
St.  Andrew  part  of  the  parish.  That  the  "  thirds,"  paid  by  the  Pensham 
overseer  to  those  of  the  St.  Andreio  part,  had  been  collected  by  rate  at 
such  times  and  in  such  manner  as  the  Pensham  part  of  the  parish  only 
had  arranged,  at  meetings  within  the  hamlet,  and  of  which  no  notice  had 
been  given  to  the  other  part,  nor  had  its  officers  or  inhabitants  been  pre- 
sent. No  money  for  parochial  purposes  has  been  collected  in  Pensham  but 
by  the  overseer,  or  a  person  appointed  by  him,  and  under  a  rate  sanctioned 
by  the  paymasters  of  the  hamlet,  and  (of  late)  allowed  by  the  county  ma- 
gistrates. Except  as  to  the  contributions  above-mentioned,  Pensham  was 
stated  to  have  been  as  distinct  from  the  St.  Andrew  part  as  the  chapelries 
of  Wick,  &c.  There  has  not  (within  the  recollection  of  the  deponent  to 
this  fact)  been  any  general  rate  or  asscsanient  for  the  relief  of  the  poor  of 
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the  parish  of  St.  Andrew  including  Pensham,  Orders  have  been  obtjuned 
by  the  overseers  of  Pensham,  removing  paupers  from  the  hamlet  of  Pen- 
sham  to  other  parishes  as  their  places  of  settlement ;  and  like  orders  have 
been  made  on  Pensham  at  the  instance  of  other  parishes.  Orders  of  fili- 
ation have  also  been  made  on  complaint  of  the  overseers  of  the  hamlet  of 
Pensham.  It  was  further  stated  that  the  profits  of  a  common  meadow  in 
St.  Andreio  w^ere  applied  in  aid  of  the  poor-rates  in  that  part  of  the  parish ; 
and  that  Pensham  received  no  part  of  such  aid.  Ever  since  the  formation 
of  the  Pensham  Union,  a  guardian  had  been  appointed  for  the  hamlet  of 
Pensham. 

Cause  was  shewn  against  the  rule  in  Trinity  term,  1838,  but,  as  the 
points  made  were  never  finally  decided,  the  case  has  not  hitherto  been 
published  in  these  reports,  nor  is  it  now  thought  necessary  to  state  the 
arguments  in  detail. 


Sir  J.  Campbell,  Attorney  General,  and  F.  V.  Lee,  in  opposition  to 
the  rule,  urged,  as  a  preliminary  objection,  that  the  questions  here  raised 
ought  not  to  be  inquired  into  by  the  Court  upon  affidavit  on  motion  for  a 
certiorari,  but  that  the  proper  course  would  have  been  to  appeal  against 
the  order,  which  being  done,  the  sessions  might  have  brought  the  matter 
regularly  before  the  Court  by  stating  a  case.  [Lord  Denman  C.  J.  The 
Court  has  never  said  that  it  will  not  entertain  any  such  motion.  In 
Pex  v.  Standard  Hill  (4  M.  ^  S.  378.)  I  objected  that  the  Court  ought 
not  to  try  on  motion,  whether  or  not  the  place  in  question  was  a  township 
for  which  overseers  could  be  appointed :  but  Lord  Ellenhorough  said  that 
it  was  constantly  done;  and  counsel  on  the  other  side  were  stopped.]  Rex 
V.  Great  Marlow  (2  East,  244.)  was  also  cited  on  this  point.  It  was  then 
contended  that  the  justices  had  done  rightly  in  appointing  overseers  for 
Pensham :  that  Pensham  was  a  distinct  township  from  the  neighbouring 
portion  of  the  market  town  of  Pershore,  and  had  maintained  its  own  poor 
separately ;  that  Wick,  Sic,  were  otiier  divisions  of  the  parish  of  St.  Andrew, 
similarly  circumstanced ;  and  that,  where  any  one  of  several  townships  in 
a  parish  has  maintained  and  governed  its  poor  separately,  the  case  de- 
scribed in  Stat.  13  &  14  Car.  2.  c.  12.  s.  21.,  arises;  the  parish  is  shewn 
to  be  incapable  of  reaping  the  benefit  of  stat.  43  Eliz.  c.  2. ;  and  any  one 
of  the  townships  may  claim  to  have  a  regular  appointment  of  overseers  for 
itself.  They  cited  Bex  v.  Sir  Watts  Horton  (I  T.  R.  374.),  the  Anony- 
mous case  (Sir  T.  Ray.  476.),  Rex  v.  The  Justices  of  Salop  (3  B.  ^  Ad. 
910.),  and  Rex  v.  Leigh  (3  T.  R.  746.);  and  distinguished  the  present  case 
from  Rex  v.  Newell  (A  T.  R.  266.),  on  the  ground  that  the  question  there 
was  between  two  divisions  constituting  a  whole  parish,  and  which  might 
be  represented  as,  in  effect,  maintaining  their  poor  jointly,  but  here  there 
were  several  townships  in  the  parish  of  St.  Andrew,  besides  Pensham, 
clearly  maintaining  their  poor  apart.  And  they  urged  that  an  issue  for 
trying  the  questions  of  fact  (which  the  The  Court  suggested)  was  un- 
necessary. 
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Sir  W,  W.  Follett,  W.  J.  Alexander  and  Wkitmore,  contra,  contended  1838. 
that  Wick,  Bricklehampton,  Pinvin,  Besford,  and  Defford  were  not  parts 
of  a  parish  incapable  of  benefiting  by  the  statute  of  Elizabeth,  but  were  The  Queen 
distinct  ecclesiastical  divisions,  like  the  places  held  to  be  parishes  by  re-  against 
pute  in  Hilton  v.  Pawle  (Cro.  Car.  92.),  and  Nichols  v.  Walker  {Cro,  Car. 
394.):  that  the  districts  called  the  St.  Andrew  part  and  the  Pensham  part 
made  up  another  such  division  ;  and  that  on  the  evidence  (which  they  dis- 
cussed) no  reason  appeared  for  severing  it  under  stat.  13  &  14  Car.  2. 
c.  12.  s.  21.,  the  extent  not  being  sufficient  to  require  that  remedy,  the 
districts  not  being  really  distinct  townships,  and  the  supposed  independent 
maintenance  of  the  poor  by  each  being  only  an  arrangement  for  support- 
ing them  by  a  fund  which  was  ultimately  joint,  though  levied  separately 
and  in  ascertained  proportions ;  and  they  insisted  that  this  case  was  undis- 
tinguishable  from  Bex  v.  Newell  (4  T.  R.  266.).  Besides  the  cases  already 
mentioned,  they  referred  to  Bastock  v,  Ridgway  (6  B.  ^  C.  496.),  Rex 
v.  Uttoxeter  {Doug.  346.),  Peart  y.  Westgarth  (3  Burr.  1610.),  and  Rex 
v.  Palmer  (8  East,  416.). 

Lord  Denman  C.  J.  It  is  often  desirable,  in  a  case  like  this,  to 
have  the  facts  tried  on  an  issue.  But,  as  our  opinion  upon  them  is 
desired,  I  think,  upon  the  whole,  that  there  is  no  ground  here  for  a  se- 
parate appointment  of  overseers  under  the  statute  of  Charles.  Five  divi- 
sions of  this  parish  maintain  their  poor  separately  ;  and  there  is  another, 
the  two  parts  of  which  bear  different  names,  and  appear  to  have  main- 
tained their  poor  out  of  one  fund,  though  by  distinct  officers.  They  have 
indeed  contributed  in  the  proportions  of  one  third  and  two  thirds,  but  the 
money  levied  has  been  applied  for  their  joint  benefit.  I  think  there  is  no 
proof  of  Pensham  being  a  distinct  township  in  the  management  of  the 
poor,  but  clear  evidence  of  an  arrangement  as  to  the  manner  in  which 
funds  for  maintaining  the  poor  of  both  should  be  levied  and  disposed  of. 
The  extent  and  population  of  these  two  districts  certainly  do  not  shew 
that  they  cannot  together  have  the  benefit  of  stat.  43  Eliz.  c.  2.  The 
case  of  Rex  v.  Sir  Watts  Horton  (1  T.  R.  374.)  is  answered  here  by  those 
cited  from  Croke ;  for,  if  the  five  townships  supposed  to  have  been  parishes 
by  repute  within  the  statute  of  Elizabeth  are  in  fact  so,  these  remaining 
portions  may  be  considered  as  forming  a  parish  also ;  and  there  appears 
no  ground  for  dividing  it  according  to  stat.  13  &  14  Car.  2.  c.  12. 

LiTTLEDALE  J,  The  five  districts  probably  maintained  their  poor  se- 
parately before  the  statute  of  Charles.  The  remainder  is,  I  think,  to  be 
considered  as  one  parish,  of  about  two  square  miles  in  extent,  with  1000 
inhabitants.  It  cannot  be  said  that  such  a  district  is  unable  to  maintain 
its  poor  under  the  statute  of  Elizabeth.  There  is,  indeed,  an  arrangement, 
which  may  have  been  adopted  for  convenience,  that  the  rates  shall  be  levied 
in  certain  proportions  :  but  they  go  into  one  fund ;  and  the  relief  of  the 
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Patteson  J.  I  am  of  opinion  that  the  facts  stated  as  to  the  main- 
tenance of  the  poor  in  the  St.  Andrew  and  Pensham  parts  are  proof  of  an 
arrangement ;  and  then  it  appears  that  Pensham,  though  having  its  own 
constable,  and  providing  for  the  repair  of  its  own  roads,  does  not  main- 
tain its  poor  separately.  Nor  is  it  separate  for  ecclesiastical  purposes. 
There  is  one  church  for  the  whole  of  Si.  Andrew  Perskore.  It  is  unneces- 
sary, under  tlie  circumstances,  to  consider  whether  the  five  townships  may 
be  treated  as  having  been  parishes  at  the  time  of  the  passing  of  stat. 
43  EHz.  c.  2.  ;  but  I  am  inclined  to  think  they  were. 

WiT.LiAMs  J.  The  fact  of  a  district  like  Pensham  repairing  its  own 
roads  is  not  conclusive.  It  is  usual  in  the  north  of  England  for  town- 
ships to  be  divided  into  two  or  three  districts  for  the  purpose  of  repair- 
ing the  roads.  Here  the  joint  application  of  the  fund,  collected  in  propor- 
tions of  two  thirds  and  one  third,  shews  that  the  course  adopted  in  main- 
taining the  poor  of  Pensham  was  the  result  of  arrangement  only,  not  of  a 
separation. 

Rule  absolute. 

The  order  was  brought  up,  and  a  motion  made  to  quash  it,  in 
Trinity/ term,  1839.  The  Court  then  directed  an  issue  to  try  the  ques- 
tions of  fact.  The  issue  came  on  for  trial  before  Alderson  B.,  at  the 
Gloucester  Summer  assizes,  1839;  when  the  parties  agreed  to  state  the 
facts  in  a  special  case  for  the  opinion  of  the  Court.  The  case,  which  is 
intended  to  raise  the  questions  above  discussed,  has  not  yet  been  argued. 


Saturday, 
May  30th. 


Doe  against  Harlow. 


Kelly,  and  AVarren 


^J^RESPASS  for  breaking  and  entering  plaintiff's 
messuage,  expelling  him  therefrom,  keeping  him  so 
expelled,  to  wit  from  &;c.  till  &c.,  and  during  that  time  re- 
ceiving the  rents  and  profits,  &c.  Plea,  by  each  defend- 
ant. Not  guilty.   On  the  trial,  before  Lord  Denman  C.  J., 


In  trespass  for 
mesne  profits,  a 
verdict  may  be 
found  against 
defendant, 
though  he  never 
actually  occu- 
pied during  the 
time  of  the 
trespass,  if  it  be 

proved  that,  before  the  trespass,  defendant,  who  then  held  lawfully,  underlet  to  H. ;  that 
defendant's  and  Jf.'s  interest  became  determined,  and  right  of  possession  vested  in  plaintiff'; 
that  H.  held  cn  ;  and  that  defendant  afterwards  continued  tol-eceive  rent  of  him,  and  de- 
clared him  to  be  his  tenant  when  plaintiif  demanded  possession;  defendant  and  H,  both 
alleging  title  in  the  party  under  whom  defendant  formerly  held. 
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at  the  sittings  in  Middlesex  after  last  Easter  term,  it  1840. 
appeared  that  the  action  was  brought  to  recover  mesne 

Doe 

profits  of  part  of  a  house  in  Leicester  Square,  Warren  against 
had  held  the  premises  under  Kelly  and  others,  by  a 
lease  which  expired  at  Midsummer  1834'  (a),  and,  during 
its  continuance,  Warren  underlet  to  Harloxv.  Harlow 
continued  to  occupy  after  the  expiration  of  the  lease, 
and  during  the  period  for  which  mesne  profits  were 
now  claimed.  There  was  no  occupation  by  Warreji 
personally;  but  it  appeared  that,  at  and  shortly  after 
Midsummer  1834,  Messrs.  Poole,  the  parties  then  en- 
titled, caused  possession  to  be  demanded  on  their  behalf 
from  Warren  and  Harlow.  Both  refused.  Warren  said, 
on  'more  than  one  occasion,  that  Harlow  paid  him  rent 
and  was  his  tenant;  and  that  he  himself  held  under  an 
agreement  with  Kelly,  Harlow  likewise  alleged  Kelly^s 
title.  Messrs.  Poole  then  brought  ejectment,  and  Kellij 
defended ;  the  plaintiff  recovered  :  and  the  present  action 
was  brought.  For  the  defendant  Warren  it  was  ob- 
jected that,  not  having  been  in  actual  possession  during 
the  time  mentioned  in  the  declaration,  he  could  not  be 
liable  in  this  action.  The  Lord  Chief  Justice  told  the 
jury  that,  in  his  opinion,  there  was  some  evidence  as  to 
Warren  ;  and  he  left  it  to  them  to  say,  on  the  case  against 
all  the  defendants,  how  long  the  three  had  been  jointly 
keeping  out  the  rightful  proprietors.  Verdict  for  the 
plaintiff,  against  all  the  defendants. 

E.  V,  Williams  now  moved  on  behalf  of  Warren  for  a 
new  trial,  on  the  ground  of  misdirection.  Warren  was 
not  the  party  against  whom  judgment  was  recovered  in 
ejectment;  nor  was  he  the  party  in  possession  when  the 

(a)  See  Poole  v.  IVarren,  8  A.     E.  582. 

mesne 
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1840.  mesne  profits  were  taken.  There  is  no  proof  of  actual 
~  trespass  by  him.    He  had  let  in  Harlow  as  tenant  be- 

against      fore  Mcssrs.  Poole  s  title  accrued.    Could  he  afterwards 

Iarlow. 

become  a  trespasser  by  Harlow's  refusal  to  go  out? 
[Lord  Denman  C.  J.  He  himself  said,  after  Messrs. 
Poole  became  entitled,  that  Harlow  was  his  tenant  («). 
He  encouraged  Harlow  to  remain,  and  received  rent 
from  him.  Littledale  J.  Surely  that  was  evidence 
against  Warren.  Lord  Denman  C.  J.  There  was  enough 
to  go  to  the  jury  as  to  him.]  In  Burne  v.  Richard- 
son {b\  Mansfield  C.  J.  says  :  "  Must  not  the  defendant 
in  an  action  for  mesne  profits  be  the  person  in  actual 
possession  and  trespassing  ? "  [Lord  Denman  C.  J. 
Must  he?  If  he  has  put  another  person  in  as  tenant, 
and  tells  him  to  stay  in,  is  he  not  a  trespasser  by  the 
tenant  ?  Littledale  J.  It  is  quite  clear.  Lord  Den- 
man C.  J.  If  there  had  been  no  evidence  here,  but  that 
the  under  tenant  remained  in  possession,  I  should  have 
left  the  case  differently.] 

Per  Curiam  (c). 

Rule  refused  on  this  point  {d), 

{a)  See  Hunter  v.  Britts^  3  Camp.  435.  (b)  4  Taunt.  720. 

(c)  Lord  Denman  C.  J,  and  Littledale  J.  Patteson,  and  Williams  Js. 
had  left  the  Court. 

(d)  There  was  another  point  on  which  the  Court,  after  taking  time  to 
consider,  granted  a  rule  nisi  (June  10th,  1840),  namely,  whether  the  re- 
cord in  the  action  of  ejectment  against  JCellT/  (put  in  at  the  trial)  was 
admissible  as  against  Warren,  to  prove  him  a  joint  trespasser  with  Kelly. 
Cause  was  shewn,  June  16th,  1841  ;  when  the  Court  (Lord  Denman  C.  J., 
Patteson,  and  Williams  Js.)  held  the  evidence  admissible,  it  appearing 
sufficiently,  on  the  whole  case,  that  Warren  and  Kelly  were  privy  in  estate. 
Lord  Denman  C.  J.  mentioned  the  point  above  reported  as  having  been 
decided  on  the  motion  for  a  rule  nisi ;  and  E.  V.  Williams,  who  sup- 
ported the  pending  rule,  admitted  that  he  had  been  unable  to  maintain 
the  dictum  in  Burne  v.  Jiichardson  (4  Taunt,  720.), 
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Job  Fox,  Administrator  of  Thomas  Fox,  against  ^^tut 
Francis   Waters  and  William  Waters, 
Executors  of  Thomas  Waters. 

COVENANT.    The  declaration  stated  that,  in  the  In  covenant 
against  two 

lifetime  of  the  intestate  Thomas  Fox,  of  one  Robert  executors  upon 

a  covenant  of 

Willis  deceased,  and  of  the  testator  Thomas  Waters,  testator  for 
to  wit  20th  December  1796,  by  indenture   between  ment  against 
Thomas  Waters  and  Elizabeth  his  wife  of  the  one  part,  underTim^the 
andi  Robert  Willis  and  Thomas  Fox  of  the  other  part,  breach  assigned 

^      '   was  that  the 

Thomas  Waters  did  bargain,  sell,  assign,  transfer,  and  defendants 

°  having,  at  the 

set  over  to  Robert  Willis  and  Thomas  Fox,  their  heirs,        when  the 

indenture  was 

executors,  administrators,  and   assigns,   certain  mes-  made,  lawful 
suages  &c.;  habendum  to  R,  W.  and  T  F.,  their  heirs  own  right^,^'^ 
&c.,  for  the  residue  then  unexpired  of  the  several  terms  evicted 'the  co- 
in the  indenture  specified,  to  and  upon  certain  uses  and  ^^"^"tee.  Entry 

^  '  ^  and  eviction 

trusts  therein  declared:  and  T.  Waters  did,  by  the  said  by  the  two  was 

proved  ;  the 

indenture,  for  himself,  his  heirs,  executors  and  admini-  ""'y  evidence 

shewing  that  it 

strators,  covenant  &c.,  to  and  with  the  said  R.  W,  and  was  under  law- 

.        ,  ,     .   .  ,        .  ful  title  was  a 

T,  F,,  their  heirs,  executors,  administrators,  and  assigns,  declaration  by 

that  all  and  singular  the  said  messuages,  &c.,  should  at  after  the^en^try, 

all  times  thereafter,  during  all  the  residue  of  the  terms  jj^^j  lawful  title 

and  estates  in  the  said  indenture  specified,  remain  and  ^'^'■^"gb  testa- 

^  '  tor,  under  a 

be  to,  for  and  upon  the  several  uses  and  trusts,  and  ^^^^  P"^^  ^® 

^  that  now  sued 

subject  to  the  several  provisoes  and  agreements,  therein  "po"- 

Queere,  whe- 

mentioned,  limited,  &c.,  and  be  peaceably  and  quietly  ther  the  dedar- 
had,  held,  and  enjoyed,  and  the  rents  &c.  received  and  missibie^at^' 
taken  accordingly,  without  any  let,  suit,  hindrance,  &c.,  of\hl  titie^"^^ 

without  pro- 
duction of  the  deed.  But 

Held  that,  assuming  it  to  be  admissible  as  against  the  party  making  it,  the  declaration 
was  not  evidence  against  the  other  defendant,  as  it  did  not  relate  to  the  affairs  of  the  exe- 
cutorship :  And,  therefore,  that  no  proof  had  been  given  to  support  the  action  of  covenant. 

of 
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of  or  by  the  said  Thomas  Waters,  his  heirs,  executors, 
or  administrators,  or  any  person  lawfully  claiming  or  to 
claim  b}^,  from,  or  under  him,  them  &c.,  or  by  or 
through  his  or  their  acts,  means  &c. :  By  virtue  of 
which  indenture  R.  W,  and  T.  F.  became  possessed  of 
the  said  premises  as  joint  tenants  for  the  residue  of  the 
said  terms  and  estates :  averment,  that,  they  being  so 
possessed,  afterwards,  and  during  the  said  terms  &c., 
viz.  on  &c.,  JR.  JV,  died,  and  T,  F.  survived  him  and 
thereupon  became  and  was,  and  until  his  death  re- 
mained, solely  possessed  &c.,  for  the  residue  &c. :  aver- 
ment of  performance  of  covenants  by  JR,  W.  and  T,  F., 
and  by  plaintiff,  as  administrator.  Breach,  that,  after  the 
deaths  of  T.  Waters,  and  R.W,  and  T.  F.,  and  during 
the  continuance  of  the  said  terms  and  estates  &c.,  the 
said  messuages,  &c.,  were  not  suffered  to  remain  or  be 
to,  for,  or  upon  the  uses  and  trusts,  nor  subject  to  the 
provisoes  or  agreements,  in  the  said  indenture  men- 
tioned &c. ;  nor  hath  plaintiff,  as  administrator  as  afore- 
said, since  the  death  of  T.  F.,  been  permitted  or  been  able, 
since  the  making  of  the  said  indenture,  and  during  the 
said  terms  &,c.,  peaceably  and  quietly  to  have,  hold,  &c., 
the  messuages,  &g.,  or  any  part  thereof,  or  to  receive  or 
take  the  rents,  &c.,  of  the  said  messuages,  &c.,  without 
any  let,  &c.,  of  any  person  lawfully  claiming  by,  from, 
or  under  the  said  T.  Waters;  but,  on  the  contrary, 
after  the  making  of  the  said  indenture,  and  after  the 
respective  deaths  of  the  said  Thomas  Waters,  Robert 
.  Willis,  and  Thomas  Fox,  and  during  the  said  terms  and 
estates  aforesaid,  viz.  on  1st  April  1825,  the  defend- 
ants, who  at  the  time  of  the  making  of  the  said  in- 
denture had,  and  continually  from  thence  hitherto  ham 
had,  and  still  have,  Umfid  right  and  title  to  the  said 

messuages, 
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messuages,  Sec,  entered  into  and  upon  the  possession  of  1840. 

the  said  messuages,  &c.,  and  ejected,  expelled  and  re- 

moved  the  said  plaintiff,  administrator  as  aforesaid,  from  agaimt 

AVaters. 

the  possession  and  occupation  thereof:  and  defend- 
ants kept  and  held,  and  still  keep  and  hold,  the  pos- 
session of  the  said  premises,  and  every  part  thereof, 
from  plaintiff  as  administrator  as  aforesaid,  and  have, 
during  all  the  time  aforesaid,  prevented  and  hindered, 
and  still  do  hinder  and  prevent,  plaintiff  from  receiving 
and  taking  the  rents  &c.,  contrary  &c.  And  so  plain- 
tiff says  that  defendants,  executors  as  aforesaid,  after 
the  death  of  the  said  Thomas  Waters^  have  not,  nor  hath 
either  of  them,  kept  the  said  covenant  &c.,  but  have 
broken  the  same  ;  and  they  still  refuse  to  keep  the  same 
with  plaintiff  as  administrator  &c. 

Plea.  That  long  before  the  commencement  of  the 
suit,  viz.  on  1st  January  1830,  the  said  terms  and 
estates  in  the  said  indenture  were,  and  each  and  every 
of  them  was,  ended  and  determined ;  and  that  the  said 
covenant  of  the  said  Thomas  Waters  was  not  in  any 
manner  broken  during  the  continuance  of  the  said  terms 
and  estates.  Verification. 

Replication.  That  the  said  covenant  of  the  said 
Thomas  Waters  was  broken  during  the  continuance  of 
the  said  terms  and  estates,  to  wit  at  the  time  and  in  the 
manner  in  the  declaration  mentioned.  Conclusion  to 
the  country.    Issue  thereon. 

There  was  another  issue,  not  material  here. 

On  the  trial  before  Coltman  J.,  at  the  Somersetshire 
Summer  assizes  1838,  the  plaintiff  proved  that  the  two 
defendants,  after  the  deaths  of  both  Thomas  Fox  the 
intestate  and  Thomas  Waters  the  testator,  and  before 
the  expiration  of  the  term  assigned  by  the  indenture, 

entered 
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entered  into  the  premises,  and  kept  possession :  and  it 
was  further  proved  that,  after  the  entry,  the  defendant 
Francis  Waters,  who  was  a  brother  of  the  other  defend- 
ant, repeatedly  stated  that  the  property  was  his  and  his 
brother's  long  before  the  indenture  of  1796  was  made, 
under  a  prior  deed  of  gift  made  by  his  father,  the 
testator.  No  other  evidence  was  given  that  the  entry 
of  the  defendants  was  lawful.  The  defendants  con- 
tended that  the  plaintiff  must  be  nonsuited ;  first, 
because  parol  evidence  could  not  be  given  of  the  prior 
deed;  secondly,  because  the  declaration  of  Francis 
Waters  could  not  bind  the  other  defendant.  The 
learned  judge  reserved  leave  to  move  for  a  nonsuit. 
Verdict  for  plaintiff.  In  Michaelmas  term,  1838, 
Crowder  obtained  a  rule  nisi  for  a  nonsuit  (a). 

Bompas  Serjt.  and  W,  H.  Watson  now  shewed  cause. 
It  is  not  clear  that  the  defendants  are  entitled  to  raise 
the  objections  upon  these  pleadings.  They  cannot  do 
so  unless  the  title  is  put  in  issue.  The  plea  is,  that  the 
covenant  was  hot  broken  during  the  continuance  of  the 
terms  and  estates  granted  by  the  testator ;  and  this  con- 
cludes with  a  verification.  The  new  fact  introduced  is 
the  time  at  which  the  breach  alleged  in  the  declaration 
was  committed :  but  the  breach  itself  is  not  traversed. 
Now  the  term  existed  up  to  the  time  of  the  trial :  the 
plaintiff  was  therefore  entitled  to  a  verdict  upon  mere 
evidence  of  the  existence  of  the  term. 

If  the  title  be  put  in  issue,  there  is  at  any  rate  evi- 
dence that  both  the  defendants  had  entered  and  were  in 
possession.    That  is  at  least,  against  them,  evidence 

(a)  The  rule  was  also  for  a  new  trial,  and  was  moved  for  upon  several 
grounds  besides  those  noticed  in  the  report.  It  is  not,  however,  considered 
necessary  to  state  any  point  but  that  on  which  the  Court  decided. 

for 


1840. 

Fox 

against 
Waters. 


Waters. 
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for  a  jury  that  they  were  in  by  rightful  title.  In  Doedem,  ]  840. 
Batten  v.  Murless  ia)  Lord  Ellenhoromh  said,  "  The  " 

^  Fox 

defendant  being  in  possession,  the  law  will  refer  that  against 
possession  to  a  rightful  rather  than  to  a  wrongful  title 
and  Bayley  J.  said,  "  I  take  it  that  possession  was  prima 
facie  evidence  against  the  defendant  that  the  interest  in 
the  term  had  become  vested  in  him.  If  his  possession 
were  referable  to  some  other  title,  it  was  for  him  to 
shew  it,  for  this  must  be  a  matter  lying  within  his 
knowledge."  [Lord  Denman  C.  J.  Suppose  the  de- 
fendants had  pleaded  that  true  it  was  that  they  entered, 
but  that  they  did  so  without  title.]  That  plea  would  be 
bad :  they  could  not  allege  their  own  wrong.  If  a  party 
took  under  a  commission  of  bankruptcy  he  would  thereby 
admit  the  validity  of  the  commission.  But,  supposing  it 
necessary  for  the  plaintiff  to  give  evidence  that  the  de- 
fendants entered  by  lawful  title,  that  has  been  done. 
The  objection,  that  parol  evidence  cannot  be  given  of  the 
contents  of  a  deed,  does  not  properly  arise  here.  That 
the  evidence  was  admissible  for  some  purposes  was  not 
disputed :  the  only  question  made  was  whether  it  affected 
both  defendants.  Further,  the  evidence  was  really  applied 
to  the  fact  of  the  entry  by  the  defendants  having  been 
rightful :  the  right  was  asserted  by  Francis  Waters :  his 
having  also  mentioned  .a  deed  could  not  make  it  neces- 
sary to  produce  the  deed  unless  the  plaintiff  insisted  on 
the  contents.  But  this  he  did  not  do  :  he  only  insisted 
upon  Francis  Waters  having  asserted  a  right :  and  this 
evidence  would  have  been  equally  strong  if  no  mention 
had  been  made  of  the  deed ;  which,  therefore,  was  no 
part  of  the  plaintiff's  case.  So  that  the  point  here  is 
not  analogous  to  that  decided  in  Abbot  v.  Plumbe  {b), 

(a)  6  M.  ^  S.UO,  ib)  1  JDovg,  216. 

where 
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1 840.       where  it  was  held,  m  an  action  by  assignees  of  a  bankrupt, 
that  they  could  not  prove  the  bankrupt's  execution  of  a 

aga!n-,t  bond,  to  whicli  there  was  an  attesting  witness,  by  mere 
evidence  of  the  bankrupt's  acknowledgment,  but  must 
call  the  witness.  The  admission  there  was  merely  of 
the  existence  of  a  bond  debt,  which  therefore  required 
the  ordinary  proof  of  the  bond.  In  Moore  v.  Walker  {a) 
an  author  sued  for  piracy  of  his  work  ;  but  he  was 
proved  to  have  acknowledged  that  he  had  assigned 
the  copyright;  and,  though  (as  appears  by  Power  v. 
Walker  {h)  )  the  assignment  could  only  be  by  writing, 
it  was  held  that  such  acknowledgment  was  conclusive 
against  him.  li\  Earle  w,  Picken[c)  Par'Jce'Q,  x\x\q(\.  ih^i 
even  an  admission,  by  a  party  to  the  record,  of  the  effect 
of  a  written  ameement  mioht  be  given  in  evidence  without 
producing  the  writing.  The  general  principles  on  which 
admissions  of  parties  are  received  in  evidence  appear  in 
Bauerman  v.  Badenius  {d).  Then,  further,  the  admission 
of  one  defendant  is  here  evidence  against  both.  That 
is  clearly  so  in  the  case  of  partners  :  here  the  two  de- 
fendants are  sued  as  executors  :  the  admission  relates 
to  the  estate  of  the  executors,  and  is  an  admission, 
by  one  of  them,  that  the  common  testator  had  broken 
his  covenant.  The  fallacy  of  the  objection  lies  in 
treating  the  evidence  as  merely  an  admission  by  one 
that  the  two  had  done  a  certain  act :  that,  nakedly  so 
put,  might  be  objectionable.  So  it  would  be,  also,  if 
the  evidence  were  adduced  to  prove  a  breach  by  the 
two  defendants.  But  here  the  question  is  whether  the 
testator's  estate  cannot  be  affected  by  an  admission  of 
one  executor.    The  fact,  that  the  two  executors,  who 

(a)  Note  to  Power  v.  Walkevy  4  Campb.  9. 

{h)  4  Campb.  8.    S,  C.  in  Banc,  3  M.  Sc  S.  7. 

{c)  5  a  4;  P.  542.  (d)  7  T.  B.  663. 

are 
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are  defendants,  happen  to  be  the  individuals  who  had  1840. 

the  superior  title,  is  immaterial :  the  case  is  as  if  the  title 

had  been  asserted  bv  a  third  party  ;  then,  no  doubt,  an  against 

"  L      J  ^  Waters. 

admission  by  one  executor  that  such  third  party  had 
title  would  have  been  evidence  against  both  defendants. 
But,  lastly,  proof  that  one  only  entered  on  good  title 
would  be  proof  of  a  breach.  [Lord  Denman  C.  J.  Sup- 
pose you  had  alleged  that  two  strangers  to  the  record, 
A,  and  B.,  had  a  good  title,  and  had  evicted :  must  not 
you  have  proved  a  title  in  A.  and  B,  ?  Or,  if  you  had 
alleged  such  a  breach  in  respect  of  a  title  in  A.  only, 
could  you  have  proved  a  title  in  A,  and  B.,  and  eviction 
by  them  ?]  In  Jones  v.  Clayton  (a)  the  sheriff  was 
sued  for  a  false  return  of  nulla  bona ;  and  the  allega- 
tion was  that  B,  and  J.,  the  two  defendants  to  the  fi. 
fa.,  had  goods  &c. ;  but  the  proof  was  that  J,  only  had 
goods :  this  was  held  to  support  the  declaration,  the 
allegation  being  severable.  [Lord  Denman  C.  J.  There 
the  allegation  meant  that  B,  had  goods,  and  that  also  J, 
had  goods  ;  not  that  there  were  goods  belonging  to  the 
two.]  In  Ricketts  v.  Salwey  (6),  in  an  action  for  dis- 
turbance of  common,  the  declaration  laid  the  right  as 
belonging  and  appertaining  to  a  messuage  and  land ; 
and  it  was  held  that  the  plaintiff  might  prove  that  he 
was  entitled  to  the  common  in  respect  of  land  only. 
Here  the  plaintiff  might  have  proved,  consistently  with 
the  record,  that  one  defendant  entered  into  one  part 
of  the  land  and  another  into  a  different  part,  each  with 
separate  title  to  his  own  part:  that  being  so,  the 
breach  was  severable. 

Crowder,  contra.  The  plea  denies  any  breach  in  the 
time  there  mentioned:  some  breach  must  therefore  be 

(a)  4M.  ^S.  349.  (6)  2  B,  ^  Aid.  360. 

Vol.  Xn.  E  shewn; 
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1840.      shewn;  and  none  can  be  shewn  but  that  alleged  in  the 
declaration,  which  is  a  breach  by  entry  under  a  lawful 
against      right  of  the  two. 

The  being  in  possession  is  not  prima  facie  evidence  of 
a  rightful  possession.  The  defendants  might  have  entered 
in  assertion  of  a  title  subsequent  to  that  under  which  the 
plaintiff  claims.  Considering  the  defendants  as  strangers 
to  the  record,  the  plaintiff  clearly  must  prove  that  the 
eviction  is  rightful :  considering  them  as  parties  to  the 
record,  they  are  so  only  as  executors :  and,  prima  facie, 
their  possession  in  that  character  is  unlawful,  being  in 
derogation  of  the  testator's  conveyance.  It  is  as  if  the 
testator  himself  had  entered.  Then  the  right  claimed 
was  in  virtue  of  a  deed :  to  allow  that  right  to  be  proved 
by  admission  is  as  if  the  contents  of  the  deed,  which 
alone  gave  the  title,  were  proved  by  admission,  which 
cannot  be  done ;  Call  v.  Dunning  {a),  Abbot  v. 
Plumbe  (b).  It  does*  not  appear  that  this  objection  was 
distinctly  taken  in  Moore  v.  Walker  (c).  [Patteson  J. 
referred  to  Doe  dem,  Loiioden  v.  Watson  [d),"}  There 
also  the  point  was  not  distinctly  taken.  Next,  though 
the  general  doctrine  in  Bauerman  v.  Mademus  (e),  that 
the  admission  of  a  party  to  the  record  is  evidence,  be 
unquestionable,  yet  here  the  attempt  is  to  make  the 
admission  of  one  defendant  as  to  his  own  acts  evidence 
of  the  nature  of  another  defendant's  act.  The  two  have 
indeed  a  joint  interest  as  executors ;  and  therefore  an 
admission  of  assets  by  one  would  bind  the  other ;  but 
this  cannot  be  extended  to  an  explanation  of  acts.  [Pat- 
teson J.  referred  to  Nation  v.  Tozer  (g),"]    In  Jaggers  v. 

(a)  4  Easty  53.  (b)  1  Doug.  216. 

(c)  Note  to  Power  v.  Walker ^  4  Campb.  9. 

(d)  2  Stark.  N.  P,  C.  230.  (e)  7  T.  B.  663. 
(g)  I  CM*  4:  iJ.  172.    S,  C,   4  Ti/rwh,  561. 

Binnings 
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Bznnings  (a)  Lord  Ellenborough  held  that  the  admission 
of  one  of  two  partners,  who  were  also  part  owners  of  a 
vessel,  did  not  bind  the  other  as  to  a  matter  which  was 
not  a  subject  of  copartnership,  but  only  of  copart- 
ownership.  The  plaintiff  here  had  to  prove  a  rightful 
estate  in  the  two  defendants,  not  rightful  estates  in  each. 
In  Jones  v.  Clayton  (b)  the  return  was  that  "  the  said 
R,  and  J.  S.  had  not,  nor  had  either  of  theniy  any 
goods  "  &c. 

Lord  Denman  C.  J.  This  case  is  curious ;  and  so 
are  the  pleadings.  We  must,  however,  assume  that  the 
plaintiff  went  to  trial  undertaking  to  prove  a  breach  of 
the  testator's  covenant ;  and,  to  do  this,  he  had  to  prove 
that  the  defendants  entered  by  lawful  title.  That  was 
undoubtedly  his  own  view ;  and  he  uses  the  admission 
of  one  of  the  defendants  as  evidence  of  the  nature  of 
the  occupation  by  the  two.  We  must,  therefore,  take  it 
as  if  issue  had  been  joined  on  the  lawfulness  of  the  title 
laid  in  the  declaration.  Now,  whether  an  admission, 
made  by  a  defendant  on  the  record,  that  a  deed  exists 
which  shews  a  breach  of  covenant,  be  in  itself  evidence  of 
the  contents  of  the  deed,  is  so  large  a  question  that  I 
would  not  enter  upon  it  unless  compelled  to  do  so :  and 
here  I  need  not ;  for  my  opinion  is,  that  the  admission 
by  one  defendant  would  not  bind  the  other.  Although 
a  joint  occupation  and  dealing  with  the  property  might 
be  shewn,  that  would  not  make  the  declarations  of  one, 
as  to  all  details  connected  with  the  estate,  binding  upon 
the  other.  And  the  defendant  Francis,  who  admitted 
the  contents  of  the  deed,  was  so  far  a  stranger  to  the 
other  defendant,  William^  as  to  that  admission,  that 

(a)  1  Stark.  iV.  P.  C.  64.  (6)  4  M,  ^  S.  349. 

E  2  William 
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1840.       William  cannot  be  bound  by  it.  The  fact,  therefore,  on 
which  alone  the  action  was  maintainable,  was  not  made 

Fox 

against      out,  and  the  rule  for  a  nonsuit  must  be  made  absolute. 

Waters. 

LiTTLEDALE  J.  These  certainly  are  singular  pleadings  : 
the  declaration  is  bad ;  and  a  bad  plea  is  pleaded,  on 
which  issue  is  joined.  The  declaration  does  not  shew  that 
the  entry  was  under  a  title  derived  from  the  testator,  who 
covenants  only  against  disturbance  by  his  own  acts  and 
means.  The  breach,  therefore,  is  bad.  Then  the  plea 
is  only,  in  effect,  non  infregit  conventionem ;  which  is  a 
bad  plea.  However,  the  plaintiff^  instead  of  demurring, 
replies  over ;  and  we  must  now  consider  the  question, 
whether  the  admission  by  one  defendant  bound  the 
other.  The  two  do  not  enter  as  executors ;  for,  though 
they  claim,  it  seems,  under  Waters  in  some  way,  they 
do  so  only  through  something  which  they  take  advantage 
of  in  their  individual  capacities.  It  is  argued  that  the 
admission  is,  not  simply  of  the  acts  of  the  defendants, 
but  of  a  matter  relating  to  the  testator's  estate.  It  does 
not  appear  to  me  that  this  is  so.  An  admission  of  assets 
would  be  quite  a  different  thing.  Here  the  defendants 
say  there. is  no  breach  of  covenant:  the  plaintiff'  says 
there  was;  and,  to  prove  this,  he  shews  that  one  de- 
fendant said  there  was.  The  other  defendant  is  not 
bound  by  this  merely  because  he  is  an  executor. 

Patteson  J.  I  think  there  should  be  a  nonsuit  for 
want  of  proof  that  the  defendants  had  rightful  tide.  It 
is  said  that  the  title  is  not  put  in  issue ;  and  at  first 
I  thought  so.  But  the  answer  given  satisfies  me :  for, 
though  the  pleadings  are  incorrect,  the  fair  meaning  of 
the  issue  is,  that  not  merely  the  time  of  the  breach  is 

denied, 
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denied,  but  the  breach  itself.  And,  though  the  plea  in  1840. 
form  is  non  infregit  conventionem,  yet  there  is  no  de- 

^  '  *^  Fox 

murrer:  and  we  must  suppose  it  to  mean  that  there  against 

Waters, 

was  no  entry  by  lawful  title.  It  lay  upon  the  plaintiff 
to  prove  that  there  was.  The  only  evidence  given  as  to 
this  is  a  declaration  by  one  defendant.  Without  in- 
quiring how  the  case  would  be  if  there  were  only  one 
defendant,  which  would  raise  a  very  grave  and  difficult 
question,  the  rule  must  be  made  absolute  on  the  ground 
that  the  declaration  does  not  bind  the  other  defendant. 
Jones  V.  Clayton  {a)  and  Ricketts  v.  Salwey  [h)  are  dis- 
tinguishable cases.  In  Jones  v.  Clayton  {a)  the  sheriff's 
return  denied  that  either  of  the  parties  had  goods :  it 
was  enough,  therefore,  to  shew  that  either  had,  the 
action  being  for  the  falsity  of  the  return.  In  Ricketts 
v.  Salwey  (b)  the  common  was  claimed  in  respect  of 
two  distinct  parts  of  the  property ;  and  it  was  proved 
to  exist  in  respect  of  one.  But  here  it  is  asserted 
that  the  one  title  in  question  was  a  good  title  in  the 
two  defendants.  It  is  not  enough,  if  the  character  of 
the  defendants  as  executors  be  set  aside,  to  prove  an 
assertion  by  one  that  the  two  had  the  good  title.  My 
brother  Bompas,  however,  ingeniously  puts  it  that  this  is 
an  admission  by  one  executor  that  the  testator  had  com- 
mitted a  breach.  But  that  is  not  the  evidence.  There 
is  no  admission  made  in  the  character  of  executor :  the 
only  subject  upon  which  the  party  was  speaking  was 
his  title  to  the  land ;  there  was  no  reference  to  assets. 
It  would  be  contrary  to  fact,  to  take  that  declaration 
as  made  in  the  character  of  executor.  On  this  single 
ground,  I  think  the  rule  for  a  nonsuit  should  be  made 
absolute. 

(a)  4  M.^S.  349.  (6)  2  P.  §•  Aid.  360. 

E  3  Williams 
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1840.         Williams  J.    I  agree  that  there  must  be  a  nonsuit, 
on  the  ground  just  stated.    For  I  agree,  also,  that  the 
against      Other  question  is  one  of  much  difficulty.    Suffice  it  to 

"Waters. 

say,  that  I  think  Mr.  Crowder's  authorities  do  not  get 
rid  of  the  difficulty.  In  Abbot  v.  Plumbe  (a)  it  was 
necessary  to  prove  the  deed  in  some  way  or  other. 
But  the  question  is,  whether  the  admission,  under  the 
circumstances  here  proved,  dispenses  with  production 
of  the  deed.  I  would  not  enter  upon  that  question 
without  much  consideration  ;  and  it  is  unnecessary 
to  do  so.  Here,  I  think,  the  admission  made  by 
one  defendant  does  not  bind  the  other.  What  ad- 
missions bind  in  the  case  of  partners?  Those  only 
which  relate  to  matters  connected  with  the  partner- 
ship. For  instance,  an  admission  by  one  partner,  that 
the  two  had  committed  a  trespass,  would  not  bind  the 
other.  In  this  case,  the  declaration  related  to  nothing 
>  in  which  there  was  that  community  of  interest  which 
makes  the  declaration  of  one  defendant  evidence  against 
the  other. 

Rule  absolute  for  a  nonsuit. 


(a)  1  Doug,  216. 
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1840. 


that  the  sum- 
mons was 


William  Evans  against  Rees.  Tuesday, 

^  June  2d. 

TRESPASS  for  assault  and  false  imprisonment,  A  magistrate 
"VT      ^   M        1  T-i  n  issued  a  war- 

Pleas  :  1.  Not  Guilty,  by  statute.  2.  Payment  of  rant,  reciting 
5/.  into  court ;  and  no  damages  ultra  {a).  Replication,  phint^mad^' 
damages  ultra.  w  o?"  1^°'" 

e>  him  01  a  mis- 

On  the  trial  before  Gurney  B.,  at  the  Carmarthenshire  "[^eanour, 

plamtiff  was 

Summer  assizes,  1838,  it  appeared  that  defendant  was  a  stated  to  be  a 

material  wit- 

magistrate  of  Carmarthenshire ;  and  that  plaintiff  had  ness ;  that  the 

magistrate  had 

been  imprisoned  under  his  warrant,  which  was  as  issued  a  sum- 

p  mons  requiring 

lOilOWS.  plaintiff  to  ap. 

«  County  of  Carmarthen.  —  To  the  constables  of  the  Efs^'Uowkdge ; 
parish  of  Llanarthney,  in  the  said  county,  and  to  all 
others  her  Majesty's  peace  officers.    Whereas  Edward  Proved  before 

the  magistrate 

Adams,  of  "  &c.,     Esquire,  hath  made  oath  unto  me,  to  have  been 

duly  served, 

John  Hughes  Rees,  one  of  her  Majesty's  justices  of  the  but  plaintiff 

1  r      ^  r  ^  7         i  did  not  appear 

peace  m  and  for  the  county  oi  Carmarthen,  that,  on  the  to  testify  &c., 
8th  of  August  last,  he  was  violently  assaulted  whilst  in  the  would^no?^' 
execution  of  his  duty  as  a  magistrate  of  the  said  county, 

Jo  J  ^  necessary  for 

and  that  William  Evans,  of"  &c.,  "  in  the  said  county,  the  ends  of 

justice  that 

farmer,  is  a  material  witness  in  the  premises ;  and  plaintiff  should 

appear  at  the 

whereas  I  did  thereupon  issue  my  summons  to  require  next  assizes  to 

,  .  111.      testify  &c. : 

the  said  W,  E,  to  appear  at  a  time  and  plate  therein  the  warrant 
mentioned,  to  testify  his  knowledge  in  the  said  assault ;  mandecUhe 
and  it  has  been  proved  before  nie,  upon  oath,  that  the  pjajntiff 

before  the 

magistrate,  or  some  other  justice,  to  find  sufficient  hail  to  appear  and  give  evidence  at  the  next 
assizes  and  testify  &c. 

Held,  that  the  warrant  was  bad  for  requiring  the  plaintiff  to  give  bail  at  this  stage 
of  the  proceedings,  assuming  that  the  magistrate  had  power  to  bring  him  up  by  warrant  to 
give  testimony. 

(a)  Under  stat.  24  G.  2.  c.  44.  s.  2.    As  to  the  joinder  of  such  pleas 
generally,  see  Thompson  v.  Jackson,  1  Man.  §•  G.  242. 

E  4  said 
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said  summons  was  duly  served,  but  that  the  said  JV»  E, 
did  not  then  and  there  appear  to  testify  his  knowledge 
as  aforesaid,  but  that  the  said  W,  E,  said  that  he  would 
not  appear  pursuant  to  the  said  summons  ;  and  whereas 
it  is  necessary,  for  the  ends  of  justice,  that  the  said 
W,  E,  shall  appear  at  the  next  assizes  to  be  held  for  this 
said  county,  then  and  there  to  testify  his  knowledge 
concerning  the  said  assault :  these  are  to  command  you, 
the  said  constables,  to  bring  the  said  W.  E.  before  me, 
or  some  other  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  of  Carmarthen,  to  find  sufficient 
hail  to  appear  and  give  Ms  evidence  at  the  next  assizes 
for  this  said  county,  and  testify  his  knowledge  con- 
cerning the  said  assault.    Given  "  &c. 

Several  objections  were  taken,  on  behalf  of  the  plain- 
tiff, to  the  proceedings  ;  among  others,  that  the  warrant 
was  illegal.  The  learned  Judge  considered  that  the 
proceedings  were  invalid,  but  reserved  leave  to  move  for 
a  nonsuit.    Verdict  for  the  plaintiff. 

Chilton^  in  Michaelmas  term  1838,  obtained  a  rule 
nisi  for  a  nonsuit. 

E,  V.  Williams  now  shewed  cause.  The  magistrate 
had  no  power  to  bring  the  witness  before  him  by  war- 
rant at  all.  But,  however  that  may  be,  the  warrant  is 
clearly  bad  ;  for  it  requires  the  witness  to  be  brought 
before  the  magistrate  to  find  bail  to  appear  at  the 
assizes.  The  magistrate  could  not  require  that ;  at  all 
events,  some  default,  or  intention  to  evade  the  duty  of 
giving  evidence,  of  which  the  magistrate  had  personal 
knowledge,  should  have  appeared  before  bail  could  be 
demanded.    (He  was  then  stopped  by  the  Court.) 

Chilton 
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Chilton  and  Evans,  contra.     The  magistrate  has  184?0. 
power  to  summon  a  witness,  in  order  to  secure  testimony 
for  the  assizes :  if  the  witness  refuse  to  obey,  that  is  a  against 

Rees. 

contempt  for  which  he  may  be  committed.  [Lord 
Denman  C.  J.    This  does  not  profess  to  be  a  commit- 
ment for  contempt.]     The  warrant  may  be  justified 
on  general  principles,  though  it  be  not  technically 
founded  on  a  contempt;  for  there  must  be  means  of 
carrying  out  the  power  of  the  magistrate.  In  2  Hale's 
P,  a  282.  (Part  2.  c.  37.)  («),  it  is  said,  «  Now  as 
touching  the  compulsory  means  to  bring  in  witnesses 
they  are  of  two  kinds.    1.  By  process  of  subpoena  issued 
in  the  king's  name  by  the  justices  of  peace,  oyer  and  ter- 
miner^ gaol-delivery,  or  king's  bench,  where  the  plea  of 
7iot  guilty  is  to  be  tried.    2.  Which  is  the  more  ordi- 
nary and  more  effectual  means,  the  justices  or  coroner 
that  take  the  examination  of  the  person  accused,  and 
the  information  of  the  witnesses,  may  at  that  time,  or  at 
any  time  after,  and  before  the  trial  bind  over  the  wit- 
nesses to  appear  at  the  sessions,  and  in  case  of  their 
refusal  either  to  come  or  to  be  bound  over,  may  com- 
mit them  for  their  contempt  in  such  refusal,  and  this  is 
virtually  included  within  their  commission  and  by  ne- 
cessary consequences  upon  the  statute  of  1  &  2  P.  ^  M. 
c,  13."    A  witness  is  bound  over  ordinarily,  where  he 
professes  readiness  to  attend  at  the  assizes ;  but,  where 
he  refuses  to  attend  and  defies  the  magistrate,  the  latter 
should  take  additional  precautions  to  secure  attend- 
ance.   In  Dalton's  Justice,  p.  397.  {h),  c.  116.,  it  is  said. 
Wheresoever  any  statute  giveth  them  power  to  take 
a  bond  of  any  man,  or  to  bind  over  any  man  to 


(a)  Ed.  1800. 


(6)  Ed.  1655. 

appear 
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1840.      appear  at  the  assizes,  or  sessions,  &c.  or  to  take  sure- 
ties  for  any  matter  or  cause,  they  may  take  a  recog- 

EVANS  ^  ^  ^ 

against       nizance :  yea,  wheresoever  they  have  authority  given 
them,  to  cause  a  man  to  do  a  thing,  there  it  seemeth 
they  have  (in  congruity)  power  given  them  to  bind  the 
party  by  recognizance  to  perform  or  do  it:  and  if  the 
party  shall  refuse  so  to  be  bound,  that  then  the  justices 
may  send  him  to  the  gaol ;  for  it  is  a  rule  in  law.  Con- 
cesso  uno  aliquo,  etiam  id  concedi  videtur,  sine  quo  prim 
concessum  haheri  nequitr    And  Liford's  Case  {a)  is  cited 
for  the  maxim.    In  Bennet  v.  Watson  (h)  a  feme  covert, 
being  brought  before  a  magistrate  as  a  witness  against  a 
party  charged  with  felony,  was,  after  her  examination, 
desired  to  procure  her  husband's  recognizance  for  her 
appearance  at  the  quarter  sessions  which  were  to  be  held 
at  Maidstone  ;  and  she  promised  to  do  so,  or  that  some 
one  else  should  enter  into  the  recognizance.  After- 
wards, no  security  having  been  given,  she  declared  that 
she  would  not  go  to  the  sessions :  upon  which  a  magis- 
trate issued  a  warrant  to  deliver  her  to  the  keeper  of 
the  gaol  at  Maidstone^  as  having  refused  to  appear  or 
find  sureties,  in  contempt  of  the  laws,  &c.,  to  keep  her 
until  delivered  by  due  course  of  law :  and  this  was  held 
justifiable.     Stat.  1  &  2  P.  ^  ikf .  clS,  s,  5.  gives  the 
justices  "  authority  '*  "  to  bind  all  such  by  recognizance 
or  obligation,  as  do  declare  any  thing  material,  to 
prove"  the  felony,  &c.,  "to  appear  at  the  next  ge- 
neral gaol-delivery,"  &c.    So,  by  stat.  7  G.  4.  c,  64. 
5.  2.,  on  the  preliminary  enquiry,  the  justice  or  justices 
are  to  take  the  information  upon  oath  of  those  who 
know  the  facts ;  "  and  every  such  justice  shall  have 
authority  to  bind  by  recognizance  all  such  persons  as 

(a)  11  Co.  46  h,  52  a.  (b)  3  M.  8r  S.  1. 

know 
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know  or  declare  any  thing  material  touching  any  such  1840. 
felony,"  &c.,  "  to  appear  at  the  next  court  of  oyer  and 
terminer,"  Sec,  "  then  and  there  to  prosecute  or  give  against 

Rees, 

evidence  against  the  party  accused."  These  provisions 
are  extended  to  cases  of  misdemeanour,  by  sect.  3. 
[Lord  Denman  C.  J.  In  lyOyly  and  Williams^ s  Burn's 
Justice,  vol.  iii.  p.  207.,  tit.  Examination,  it  is  said,  "  The 
practice  of  committing  witnesses  unable  to  find  sureties 
for  their  appearance  is  clearly  repugnant  to  every  prin- 
ciple of  the  English  law;"  and  authorities  are  cited.]  In 
Chitty's  Burn's  Justice,  vol.  ii.  p.  121,  122.  28th  ed.  tit. 
Examinations,  this  view  does  not  appear  to  be  so  de- 
cidedly taken. 

Lord  Denman  C.  J.  I  throw  no  doubt  on  the 
power  of  the  magistrate  to  do  all  that  is  necessary  to 
compel  the  attendance  of  those  witnesses  whom  he 
knows  to  be  material.  Here,  if  the  warrant  had  merely 
recited  the  witness's  refusal  to  attend,  and  directed  the 
constable  to  bring  him,  there  might  not  be  much  doubt 
that  it  would  have  been  justifiable.  But  the  magistrate 
takes  the  word  of  another  party,  and  thereupon  requires 
the  witness,  in  the  first  instance,  to  be  brought  to  him 
and  made  to  give  bail.  Now  the  witness  might  think 
that,  if  he  did  not  produce  good  bail,  he  should  be 
committed,  though  he  was  ready  to  enter  into  his  own 
recognizance  to  appear.  It  seems  to  me,  therefore, 
that  the  justice  has  taken  too  much  for  granted,  and  has 
exceeded  his  power.  The  case  is  not  like  Bennet  v. 
Watson  {a),  where  the  witness  had  manifested  an  inten- 
tion to  do  all  in  her  power  to  defeat  justice.  This  war- 
rant, therefore,  cannot  be  supported. 

(a)  3  i¥.  §•  S.  1. 

LiTTLEDALE 
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1840.  LiTTLEDALE  J.    I  give  no  opinion  on  the  general 

question ;  but  this  warrant  is  clearly  illegal,  even  if  the 
against      magistrate  had  the  pov^^er  of  compelling  the  attendance 


E-EES. 


of  the  witness  by  warrant. 


Patteson  J.  concurred. 


Williams  J.  I  should  be  sorry  that  the  case  of 
Bennet  v.  Watson  (a)  should  be  impeached ;  but  I 
think  that  here  the  magistrate  has  anticipated:  he 
should,  at  all  events,  have  begun  by  ascertaining  whe- 
ther the  witness  was  willing  to  attend  at  the  assizes ;  he 
had  no  personal  knowledge  that  the  witness  would  not 
do  so. 

Rule  discharged. 

(a)  3  ikf  §•  S.  1. 
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Doe  on  the  Joint  Demise  of  Edward  Nichol-  Tuesdayy 
SON,  Katherine  his  Wife,  and  Elizabeth 
DoBsoN,  and  on  the  several  Demises  of  the 
said  Edward  and  Katherine,  and  of  the  said 
Elizabeth  Dobson,  against  Welford. 

EJECTMENT  for  messuages,  &c.,  in  the  parish  of  Under  a  power 
of  appointment 

Hexham,  Northumberland,    On  the  trial,  before  to  any  one  or 
Alderson  B.,  at  the  Northumberland  Summer  assizes,  ^p'i^intor's^ 
1838,  the  following  facts  appeared.  ptSnfto^^' 
By  surrender  of  May  1st,  1787,  Sarah  White  and  f 5"^^" 
others  surrendered  to  the  lord  of  the  manor  of  Hexham.        ^^^r  to 

her  daughter, 

the  premises  now  in  question  (situate  at  Ordley) :  "  To  is  good  as  to 

E.^  though 

the  use  of  Cuthbert  Teasdale  of  Hexham,  aforesaid,  gen-  void  as  to  the 
tleman,  for  and  during  the  term  of  his  natural  life,  Estatei^were 
without  impeachment  of  waste,  so  far  as  the  nature  and  fo^hifiifef* 
tenure  of  the  said  premises  would  admit,  except  in  s^Th'^ne  o^ 
buildings;  and,  from  and  after  the  decease  of  the  said  ^no^eofhis 

^  children  as  he 

Cuthbert  Teasdale,  then  to  the  use  of  such  one  or  more  should  appoint; 

remainder,  in 

or  any  of  the  children  of  the  said  Cuthbert  Teasdale,  on  default  of  ap- 

pointment,  to 

the  body  of  ^^72  his  late  wife  deceased,  formerly  ^/zw  2).,  the  first  son 
West,  begotten,  and  for  such  estate  and  estates,  and  in  heirs  orz)/s^ 
such  parts,  shares,  and  proportions,  manner  and  form,  pofnted  to  i?" 
as  the  said  Cuthbert  Teasdale  should  at  any  time  or 
times  during  his  life,  bv  any  deed  or  de(3ds,  writing  or  ^^"shter  of  c. 

°  ^    "       J  '  o        for  her  life.  It 

writings,  under  his  hand  and  seal,  attested  by  three  or  being  admitted 

^  that  all  the 

more  credible  witnesses,  direct,  limit,  give,  or  appoint  limitations 

were  to  be 
read  as  one  conveyance, 

Q.U(Bre,  whether  the  life  estate,  when  vested  in  Z).,  united  with  the  estate  limited  to 
D.  and  the  heirs  of  his  body,  under  the  rule  in  Sheller/s  Case  9  Semble,  per  Lord  Den- 
man  C.  J. ,  Littledale  and  Patteson  Js. ,  that  the  rule  does  i  lot  apply  to  such  a  limitation.  But, 

Held  that,  if  the  rule  were  applicable,  the  limitations  did  not  so  unite  as  to  displace 
the  intervening  estates ;  and  therefore  J),  could  not  bar  these  by  a  recovery, 

the 
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1840.  the  same:  And,  in  default  of  such  direction,  limitation, 
DoTdem  appointment  as  aforesaid,  then  to  the  use  of 

Nicholson    Daniel  Teasdale,  first  son  of  the  said  Cuthbert  Teasdale 

against 

Wklford.  on  the  body  of  the  said  Ann  his  said  late  wife  begotten, 
and  of  the  heirs  of  the  body  of  the  said  Daniel  Teasdale 
lawfully  issuing :  And,  for  default  of  such  issue,  then  to 
the  use  of  Richard  Teasdale^  second  and  youngest  son  of 
the  said  Cuthbert  Teasdale,^^  by  the  .said  ^ww,  "and  of 
the  heirs  of  the  body  of  the  said  Richard  Teasdale  law- 
fully issuing :  And,  for  default  of  such  issue,  then  to  the 
use  of  Katherine  Teasdale  and  Elizabeth  Teasdale,  only 
daughters  of  the  said  Cuthbert  Teasdale "  by  the  said 
Ann,  "  to  be  equally  divided  between  them,  share  and 
share  alike  as  tenants  in  common,  and  not  as  joint 
tenants,  and  of  the  several  and  respective  heirs  of  the 
body  and  bodies  of  the  said  Katherine  Teasdale  and 
Elizabeth  Teasdale  :  And,  for  default  of  such  issue,  then 
to  the  use  of  the  right  heirs  of  the  said  Cuthbert  Teasdale 
for  ever."    Cuthbert  was  thereupon  admitted  tenant. 

By  his  will,  duly  executed,  bearing  date  September 
20th,  1819,  Cuthbert  Teasdale,  after  reciting  the  above 
surrender  and  power,  directed,  limited,  and  appointed 
that  the  premises  at  Ordley  should  be  to  and  for  the  use 
of  his  son  Daniel  Teasdale  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment 
of  waste,  except  wilful  waste  in  houses :  and,  from  and 
after  the  dec(2ase  of  Daniel  Teasdale,  then,  as  to  one 
moiety  of  the  jpremises,  the  testator  limited  and  appointed 
the  same  to  his,  the  testator's,  daughter  Katherine, 
wife  of  Edu)ard  Nicholson,  for  her  life  (appointment 
in  the  same;  terms  as  that  to  Daniel):  and,  from 
and  after  th  e  decease  of  Katherine,  then  to  the  use 
of  testator's  grand-daughter,  Ann  Elizabeth  Teasdale, 

daughter 
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daughter  of  his  son  Richard,  in  fee,  charged  with  pay- 
ment of  a  legacy  of  lOOZ.  to  testator's  grandson  Henry, 
younger  son  of  his  said  son  Richard :  And,  as  to  the 
other  moiety,  the  testator  limited  and  appointed  the 
same  to  the  use  of  his  daughter  Elizabeth  Dohson,  widow, 
for  her  life  (in  the  same  terms  as  were  used  in  the  ap- 
pointment to  Daniel) :  and,  from  and  after  her  decease, 
then  to  the  use  of  testator's  grand-daughter  Elizabeth 
Dobson  (daughter  of  the  said  Elizabeth)  in  fee. 

Cuthbert  Teasdale  died,  and,  on  22d  April  1835, 
the  said  Daniel  Teasdale  was  admitted  tenant,  to  hold 
pursuant  to  his  late  father's  appointment.  By  surrender 
of  the  same  22d  April  1835,  Daniel  Teasdale,  "for  the 
docking  and  barring  all  estates  tail,  and  all  reversions 
and  remainders  thereupon  expectant,  pursuant  to  the 
statute  in  such  case  then  lately  made "  {a)  &c.,  sur- 
rendered the  premises  at  Ordley,  and  all  his  estate  &c. 
therein,  to  the  use  of  Edward  Welford  (the  now  defend- 
ant), his  heirs  and  assigns,  habendum  to  him  and  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  manor,  but  subject  to  such  provisoes,  conditions, 
covenants,  &c.,  for  redemption  on  payment  of  100/.  with 
interest  by  the  surrenderor,  his  heirs,  &c.,  to  Welford,  his 
executors,  &c.,  as  were  contained  in  a  certain  indenture 
bearing  date  &c. 

Welford  was  thereupon  admitted  tenant :  Daniel  Teas* 
dale  afterwards  died,  and  Welford  continued  to  hold  pos- 
session. The  present  declaration  in  ejectment  was  dated 
January  9th,  1838  (6).  The  lessors  of  the  plaintiff,  Ka- 
therine  and  Elizabeth,  were  admitted  tenants,  to  hold,  &c., 
pursuant  to  their  father's  appointment,  on  25th  April  1 838. 

A  verdict  was  found  for  the  plaintiff,  with  leave  to 
move  to  enter  a  nonsuit. 


1840. 

Doe  dem. 

NiCHOLSOK 

against 
Welford. 


(o)  See  Stat.  3  &  4  r.  4.  c.  74. 


(6)  Demises,  Mai/  20th,  1836. 

Cresswell, 
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1840.  Cresswelli  in  the  ensuing  Michaelmas  term,  moved  ac- 
^  ^  cordingly,  on  the  grounds  taken  at  the  trial,  which 
Nicholson     were  the  following.    ] .  That  there  was  no  valid  exe- 

against 

Welford.  cution  by  Cuthhert  of  the  power  of  appointment,  for  that 
the  power  enabled  him  only  to  appoint  to  the  use  of  his 
child  or  children  by  Ann  his  wife;  but  he  had  ap- 
pointed to  the  use  of  grand-children  :  and,  consequently, 
that  the  estate  tail,  limited  to  Daniel  Teasdale  in  default 
of  appointment  by  Cuthhert,  became  vested  on  Cuthberfs 
death,  and  was  barred  by  DanieVs  surrender.  2.  That, 
assuming  the  power  to  be  well  executed,  so  far  as  it 
regarded  [the  life  estates  of  Daniel  and  the  daughters, 
then  the  life  estate,  vested  in  Daniel  on  the  death  of 
Cuthhert  by  Cuthherfs  appointment,  and  the  estate  of  in- 
heritance limited  to  Daniel  by  the  surrender  of  May  1st, 
1787,  would  unite  notwithstanding  the  interposed  life 
estates  of  Katherine  and  Elizaheth  under  the  appoint- 
ment; and  Daniel,  as  tenant  in  tail,  might  bar  those 
estates.  On  this  head  of  objection  he  cited  Venahles  v. 
Morris  (a),  3.  That  the  action  was  not  maintainable, 
having  been  commenced  before  Katherine  and  Elizaheth 
were  admitted.  But  he  forbore  to  press  this  last  objec- 
tion, saying  that  it  would  probably  be  answered,  and 
sufficiently,  by  the  doctrine  of  relation  between  ad- 
mittance and  surrender  (^).    A  rule  nisi  was  granted. 

W,  H,  Watson  and  Otter  now  shewed  cause.  As  to 
the  first  point,  the  limitation  to  grand-children  may  not 
be  good ;  but  the  devise,  as  an  appointment  of  life  estates, 
is  good  pro  tanto.    Adams  v.  Adams  {c)  is  in  point. 

(a)  7  T.  R.  842.  438. 

(6)  See  Grantham  v.  Copley^  2  Saund.  422.,  and  the  authoriTies  cited 
in  note  (2)  to  that  case,  2  Wms.  Saund.  422  c,  5th  ed. 
(c)  2Cowp,  651. 

Other 
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Other  authorities  are,  Bnidenell  v.  Elwes  {a),  Griffith  v.  184-0. 

Harrison  (h\   Bristow  v.   Warde  (c\  Crompe  v.  Bar- 

row  (d),  2  Siigd.  Powers,  67.  c.  9.  s.       (e),  Roberts  v.  Nicholson 

against 

Dixwell  (o).  ICresswell,  contra,  admitted  that  he  could 
not  contend  against  the  authorities  on  this  point.] 
Then,  as  to  the  second  point.  No  particular  custom 
appeared  in  this  case  to  give  Daniel  TeasdaWs  sur- 
render the  effect  contended  for  ;  and,  by  the  general  law, 
a  tenant  for  life,  with  an  estate  tail  subject  to  an  inter- 
mediate life  estate,  cannot  bar  that  life  estate  by  a  reco- 
very. In  5  Cruise's  Dig.  407.  (h)  c,  10.  s.  1.,  it  is  said 
that  "  No  persons  were  barred  by  a  common  recovery 
but  those  who  were  parties  to  it,  and  the  issue  in  tail, 
the  remainder-men,  and  reversioner,  together  with  the 
persons  claiming  under  conditional  limitations  expectant 
on,  or  to  take  effect  upon  the  determination  of  the  estates 
tail."  The  life  estates  of  Katherine  and  Elizabeth  in  this 
case  were  vested  remainders,  created  by  the  power  which 
created  the  estate  tail,  and  were  prior  in  point  of  limit- 
ation:  and  in  5  Cruise's  Dig.  407.  tit.  36.  c.  10.  s.  3.,  it 
is  said  that  "  No  estates  or  interests  were  barred  by  a 
common  recovery,  but  those  which  were  subsequent,  in 
point  of  limitation,  to  the  estate  of  which  the  recovery 
was  suffered."  la  Pledgard  v.  Lahe  (z),  there  cited,  re- 
mainder man  in  tail  leased  for  years,  to  begin  after  the 
death  of  tenant  for  life :  afterwards  tenant  for  life  suffered 
a  recovery  with  voucher  of  the  remainder  man  in  tail, 
and  died  ;  and*- it  was  held  that  the  lessee  might  falsify 
this  recovery;  that  the  tenant  in  tail,  who  had  the  in- 

(a)  1  East,  442. 

(6)  4  T.  R.  737.    S.  C.  3  Bro.  C.  C.  410. 

(c)  2  Ves.  jun.  336.  (cZ)  4  Ves.  681. 

{e)  6th  ed.  (g)  2  Suird.  Pow.,  Appendix,  617. 

{h)  4th  ed.  (/)  Cro.  Eliz,  718. 

Vol.  XII.  F  heritance, 
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1840.^ 


Doe  dem. 
Nicholson 

against 
Welford. 


heritance,  might  have  destroyed  the  remainder  and  all 
estates  derived  out  of  it,  by  a  common  recovery ;  but 
tenant  for  life,  vouching  tenant  in  tail,  could  not.  ^Pat- 
teson  J.  A  case  lately  decided  here,  Doe  dem.  Cooper 
V.  Finch  (a),  bears  on  this  point.  In  Pledgard  v.  Lakeijb) 
the  tenant  in  tail  was  endeavouring  to  set  aside  his 
own  lease.]  In  Doe  dem,  Dumley  v.  The  Earl  of  Scar- 
borough (c)  Lord  Denman  C.  J.,  in  delivering  judg- 
ment, says,  on  this  subject :  "  Any  person  who  has  an 
estate  in  remainder  between  a  tenant  for  life  and  a  re- 
mote remainder-man  in  tail,  is  entitled  even  after  a  reco- 
very suffered  by  them  to  treat  the  life  estate  as  still  sub- 
sisting, and  to  make  his  entry  on  the  death  of  the 
tenant  for  life.  It  is  conceded  that  no  such  interme- 
diate estates  are  barred  by  such  a  recovery."  And  in 
Sm,ith  dem,  Richards  v.  Clyfford  {d\  where  premises  were 
devised  to  J,  R,  for  life,  remainder  to  the  first  and  other 
sons  of  J,  R.  in  tail,  remainder  to  the  heirs  of  the  body 
of  J,  R,,  and  J.  R,  joined  in  making  a  tenant  to  the 
praecipe  and  was  vouched  in  a  recovery,  the  question 
being  whether  J,  R,  had  incurred  a  forfeiture,  this  Court 
held  that  he  had  not,  the  recovery  having  a  legal  subject 
to  work  upon,  namely  J.  RJs  remainder  in  tail,  and 
that  the  recovery  took  effect  upon  that,  and  did  not  dis- 
place or  in  any  manner  affect  the  estates  tail  of  his  first 
and  other  sons,  who  were  not  supposed  to  receive  any  re- 
compense in  value  for  the  recovery  being  suffered.  The 
defendant's  argument  is,  that  Daniel  Teasdale  might  bar 
the  intermediate  estates,  because  the  life  estate,  vested  in 
him,  and  the  estate  tail,  would  unite,  and  so  he  would 
be  tenant  in  tail.   But,  in  the  first  place,  the  terms  used 


(a)  4:  B.^  Ad.2SS. 
(c)  QA,^  E.  2.  42. 


(Jb)  Cro.  Eliz.  718. 
(d)  1  T,  R.  738, 


on 
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on  the  surrender  are  not  consistent  with  this  view  of  the  1840. 
case,  for  the  surrender  is  expressed  only  to  be  "  for  the 

,  .  Doe  dem. 

docking  and  barring  all  estates  tail,  and  all  reversions  Nicholson 

against 

and  remainders  thereupon  expectant^  And,  secondly,  Welford. 
the  rule  in  Shelley  s  Case  (a),  on  which  this  argument  is 
grounded,  does  not  apply  for  the  purpose  of  enabling 
the  first  taker  to  bar  estates  of  freehold  interposed  be- 
tween his  life  estate  and  the  remainder  in  tail;  for  such 
intervening  estates  prevent  the  limitation  to  heirs  from 
being  executed  in  possession  and  coalescing  with  the 
ancestor's  freehold ;  4  Cruisers  Dig,  305.  tit.  32.  c.  23. 
s.  2.  Where  the  intervening  estates  are  only  contin- 
gent, the  law  is  thus  stated  in  Fearne^  Cont.  Rem,  36. : 
The  general  rule  of  law,  respecting  the  subsequent 
limitation  to  the  heirs  of  the  body,  &c.  vesting  in  the  an- 
cestor, where  he  takes  a  preceding  freehold  by  the  same 
conveyance,  does  not  operate  so  as  absolutely  to  merge 
the  particular  estate  of  freehold,  where  the  limitations 
intervening  between  the  preceding  freehold,  and  such 
subsequent  limitation  to  the  heirs,  &c.  are  contingent ; 
because  that  would  destroy  such  intervening  limitations ; 
but  the  two  limitations  are  united  and  executed  in  the 
ancestor,  only  until  such  time  as  the  intervening  limit- 
ations become  vested,  and  then  open  and  become  sepa- 
rated, in  order  to  admit  such  intervening  limitations  as 
they  arise."  If  contingent  estates  are  so  let  in  when 
they  become  vested,  it  cannot  be  that  estates  vested  in 
the  first  instance  are  shut  out  in  the  manner  supposed. 
Here  the  remainders  given  to  Katherine  and  Elizabeth 
were  vested  from  the  beginning  :  therefore  the  estate  tail 
in  Daniel  Teasdale  never  coalesced  with  his  life  estate ; 
they  continued  separate  till  the  intermediate  estates 

(a)  1  JRep.  93  b.  104  a. ;  and  see  ib.  note  (I  5)  to  IOC  b.  Frasar'-s  ed. 

F  2  should 
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should  determine.  Some  expressions  of  Lord  Kenyon 
in  Venables  v.  Morris  [a)  were  cited  in  moving  for  the 
rule ;  but  the  passage  referred  to  does  not  agree  with 
the  opinion  ultimately  expressed  by  the  Court  in  giving 
their  certificate  {b), 

Cresswell,  Alexander,  and  Wightman,  contra.  By 
virtue  of  the  appointment  and  surrender,  Daniel  Teas- 
dale  took  an  immediate  estate  tail.  The  rule  in  Shellei/s 
Case  [c)  attaches  "  when  the  ancestor  by  any  gift  or 
conveyance  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited  either  mediately 
or  immediately  to  his  heirs  in  fee  or  in  tail."  The 
ancestor  takes  his  estate  tail,  not  from  the  latter  limit- 
ation only,  but  from  the  two  together,  which  must  be 
read  as  one.  Here,  by  the  appointment  (so  far  as  it  is 
valid),  and  the  surrender,  taken  together,  an  estate  is 
given  to  Daniel  for  life,  remainders  to  Katherine  and 
Elizabeth  for  life,  remainder  to  Daniel  in  tail.  The  life 
estate  and  estate  tail,  thus  expressly  given,  fall  directly 
within  the  condition  of  the  rule ;  the  appointee  does  not 
take  a  larger  and  a  less  estate,  but  the  two  at  once 
unite  and  make  up  the  estate  of  inheritance.  Fled- 
gard  V.  Lake  [d),  where  the  tenant  for  life  suffered  a 
recovery  with  voucher  of  a  remainder  man  in  tail,  is  a 
very  diiferent  case.  In  Smith  dem.  Richards  v.  Clif- 
ford {e)  the  only  point  material  to  the  decision  was, 
w^hether  a  forfeiture  had  been  incurred  as  to  the  life 
estate ;  for,  if  it  had  not,  the  lessor  of  the  plaintiff  had 
no  title.    The  judgment,  as  far  as  it  bears  on  that 

(a)  7  T.  R.  342. 

(h)  7  T.  R.  438.  The  case  is  commented  upon  by  Lord  Kenyon  in 
Doe  dem.  Compere  v.  Hicks,  7  T.  R.  433.  437. 

(c)  1  Rep.  104  a.  (d)  Cro.  Elh.  718. 

(e)  1  T.  R.  738. 

point, 


1840. 


Doe  dem. 
Nicholson 

against 
Welford. 
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point,  does  not  affect  the  present  case.    \_Patteson  J.  1840. 
FearJie,  in  Cont,  Rem.  29.,  says  :  "  So  likewise,  wherever 

Doe  dem. 

the  ancestor  by  any  gift  or  conveyance  takes  an  estate  Nicholson 

against 

of  freehold,  and  there  is  afterwards  in  the  same  gift  or  Welfoud. 
conveyance  a  limitation  to  his  right  heirs,  or  heirs  in 
tail,  after  some  other  estate  for  life  or  in  tail  interposed 
between  his  freehold  and  such  limitation  to  his  heirs, 
this  remainder  to  his  heirs  vests  in  the  ancestor  as  a 
remainder,  and  shall  not  be  in  contingency  or  abeyance. 
As  a  lease  for  life  with  divers  remainders  over,  re- 
mainder to  the  right  heirs  of  first  lessee  for  life,  this  is 
a  remainder  in  fee  vested  in  the  first  lessee  for  life ;  and 
after  his  death,  and  the  determination  of  the  mean  re- 
mainders, his  heir  shall  be  in  as  heir  and  not  as  pur- 
chaser." Soon  afterwards  follow  the  words  just  cited  for 
the  plaintiff  («).]  The  doctrine  of  Mr.  Fearne  is  hardly 
consistent  with  a  full  working  out  of  the  rule  in  Shelley's 
Case  {b).  It  would  be  difficult  to  say  that  Daniel  Teasdale 
had  two  estates  in  him  :  the  only  view  reconcileable 
with  the  rule  seems  to  be,  that  the  remainder  in  tail  was 
a  present  executed  estate,  united  with  the  life  estate  in 
Daniel,  and  not  postponed  to  the  other  life  estates. 
The  law  on  this  subject  is  stated  in  6  Bac,  Abr.  655, 
656.  (c),  tit.  Remainder  and  Reversion  (by  Chief  Baron 
Gilbert),  (B)  2.,  where  it  is  said,  p.  656 :  "  If  a  lease 
be  made  to  A.  for  life,  remainder  to  the  heirs  male  or 
heirs  female  of  his  body,  or  to  his  right  heirs,"  "  the 
remainder  is  executed  presently  in  A,,  and  he  is  seised 
in  fee  or  in  tail,  according  to  the  respective  limitation. 
So,  if  one  make  a  lease  to  A.  for  life,  or  a  feoffment  in  fee 
to  the  use  of  A,  for  life,  remainder  to  B,  for  life  or  in 
tail,  remainder  to  the  right  heirs  of  J.,  or  to  the  heirs 

(a)  Ante,  p.  67.  (6)  1  Rep.  104  a. 

(c)  7th  ed. 

F  3  male 
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184:0.  male  or  female  of  the  body  of  A.,  in  this  case  the  heirs  or 
^    7"      heirs  male  or  female  of  A,  shall  not  be  purchasers,  but 

Doe  dem. 

Nicholson    shall  take  the  remainder  by  descent  from  A.,  for  it  was  so 

against 

Welford.  executed  as  a  remainder  in  A,  that  he  might  give  or  for- 
feit  it  as  such  in  his  lifetime."  In  Venahles  v.  Morris  [a) 
Lord  Kenyan  says ;  "  An  estate  was  limited  to  S.  Morris 
for  life,  and  after  several  intermediate  limitations  an 
estate  was  limited  to  his  heirs  for  ever."  "  If  the  limit- 
ation to  the  heir  of  S.  Morris  be  a  legal  estate,  it  en- 
larged the  estate  in  the  ancestor  and  gave  him  a  fee." 
And,  a  little  before,  he  speaks  of  the  life  estate  and 
the  remainder  uniting,  "  so  as  to  increase  the  estate  in 
the  ancestor."  It  does  not  appear  how  the  uniting  of 
two  estates  which  he  already  had  could  "  increase " 
or  "  enlarge "  either  of  them,  unless  the  life  estate 
became  an  estate  tail.  \_Patteson  J.  In  that  case  the 
intermediate  estates  were  disposed  of.]  Lord  Kenyon 
was  speaking  of  the  state  of  things  as  it  was  when  the 
appointment  was  made.  \_Patteson  J.  The  ultimate  de- 
cision there  {b)  was  only  that  the  equitable  remainder 
could  not  unite  with  the  legal  estate  for  life  in  the 
ancestor.  The  limitations  in  the  present  case  do  not 
run  quite  conformably  to  the  rule  in  Shellei/s  Case  (c), 
which  is,  that,  where  the  ancestor  takes  a  freehold,  and, 
in  the  same  gift,  &c.,  an  estate  is  limited  mediately  or 
immediately  to  his  heirs,  in  fee  or  in  tail,  the  estates 
coalesce.  Here  the  surrender  was  (in  default  of  ap- 
pointment by  Cuthhert  Teasdale)  to  the  use,  not  of 
DanieW  heirs  only,  but  of  Daniel  and  the  heirs  of  his 
body.  The  case  for  a  coalition  of  estates  does  not  seem 
to  arise.]  " 

(a)  1  T,      347,  348.  (6)  1  T.  R.  438. 

(c)  1  Rep.  104  a. 

Lord 
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Lord  Denman  C.  J.  I  regret  that  we  granted  this  rule 
to  shew  cause ;  for  it  appears  to  me  that  there  is  no  doubt 
on  the  case.  Mr.  Fearne,  in  one  of  the  most  learned 
works  ever  written  by  a  lawyer,  has  shewn  that  a  re- 
mainder in  tail  given  to  a  party  who  takes  a  previous  life 
estate  by  the  same  grant,  does  not  exclude  intermediate 
estates  (a).  And  Chief  Baron  Gilbert,  in  the  passage 
which  has  been  referred  to  (6),  considers  the  limitation 
in  tail  as  a  remainder  which  is  to  take  effect  after  mesne 
estates.  Either  the  rule  in  Shellei/s  Case  (c)  applies 
(and  I  think  it  does  not),  or  the  estate  tail  in  Daniel 
and  his  heirs  was,  by  the  limitations  of  the  surrender, 
a  remainder  expectant  on  the  failure  of  Cuthbert  Teas- 
dale's  appointment.  In  either  case  the  estate  tail  is  an 
estate  in  remainder,  and  the  tenant  cannot  bar  the  in- 
tervening life  estates.  There  cannot  be  better  evidence 
of  the  common  law  than  the  works  I  have  referred  to. 
The  expressions  of  Lord  Kenyon,  in  Venables  v.  ikfor- 
ris  (d)f  were  used  on  his  first  impression  of  the  case, 
and  were  not  necessary  to  the  decision.  Therefore  I 
think  it  clear  that  this  rule  must  be  discharged. 


1840. 

Doe  dem. 
Nicholson 

against 
Welfobd. 


LiTTi.EDALE  J.  The  rule  in  Shelley's  Case  {c\  as  to 
the  uniting  of  estates,  has  not  been  applied  to  any  case 
where  a  life  estate  was  given  to  A.,  followed  by  a  li- 
mitation to  A.  and  the  heirs  of  his  body.  And,  even 
if  this  were  otherwise,  there  is  no  authority  for  dis- 
placing intermediate  remainders.  The  life  estate  and 
estate  tail  could  not,  merely  by  an  artificial  rule,  unite 
so  as  to  give  the  estate  tail  precedence  of  vested  life 

(a)  See  Fearne,  Coni.  Rem.  29,  33,  36. 

{h)  6Bac.  Ah.  655,  656.  (c)  1  R^jy.  104  a. 

(d)  7  T.  R.  341, 

F  4  estates 
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1840.      estates  limited  to  take  effect  before  it.    In  Smith  devi. 

Richards  v.  Clifford  [a)  the  material   question  was, 

Doe  dem. 

Nicholson    whether  or  not  a  forfeiture  of  the  life  estate  had  been 

against  i       >.t  i      •  i 

Welfoud.  incurred.  No  authority  has  been  cited  for  the  artificial 
rule  which  the  defendant's  counsel  would  deduce  from 
the  rule  in  Shelley's  Case  {b) ;  and,  in  absence  of  au- 
thority, the  point  is  clear. 

Pattccon  J.  The  passages  cited  from  Fearne  make 
the  law  quite  clear.  In  p.  29  he  is  combating  the 
notion  that,  where  the  ancestor  takes  a  freehold  estate, 
and  afterwards,  b}'^  the  same  gift  or  conveyance,  an 
estate  is  given  to  his  heirs,  but  other  estates  are  inter- 
posed, the  estate  of  inheritance  is  contingent;  but  he 
does  not  mean  that  that  estate  is  carried  back  so  as  to 
make  the  first  taker  at  once  tenant  in  tail  in  possession. 
He  takes  an  estate  for  life,  with  remainder  to  himself  in 
tail ;  but  the  intermediate  estates  are  preserved.  If 
those  are  contingent,  then,  when  the  contingency  hap- 
pens, the  limitations  which,  until  that  time,  are  united 
and  executed  in  the  ancestor,  open  and  let  in  the  inter- 
vening estates  (c).  Then,  surely,  they  do  not  close  to 
exclude  those  estates  when  they  are  vested  remainders  in 
the  first  instance.  Smith  dem,  Richards  v.  Clyffordia) 
tends  to  the  same  conclusion.  In  Venahles  v.  Morris  (^), 
the  person  held  to  be  entitled  came  in  as  the  right  heir 
of  aS^.  Morris,  the  first  taker ;  and  no  intermediate  estate 
was  in  existence.    The  rule  must  be  discharged. 

Williams  J.  concurred. 

Rule  discharged. 


(a)  1  r.i2.738. 
(c)  P.  36. 


(Jb)  1  Rep.  104  a. 
(rf)  7  T.  R.  342.  438. 
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1840. 


The  Queen  aminst  the  Inhabitants  of  Wednesday, 

^  June  3d. 

Ravenstonedale. 


stats.  v3 


ON  appeal  against  an  order  of  two  justices,  whereby  Under 

John  Dinsdale  was  removed  irom  the  township  or  c.  ii.  s.i.  and 

Garsdale,  in  the  West  Riding  of  Yorkshire,  to  the  pa-  ^.3o^f;% 

rish  of  Ravenstonedale,  in  Westmoreland,  the  sessions  ^^^.^1^'"^ was 

gained  by 

confirmed  the  order,  subject  to  the  following  case.  ^''""S  a"^]  ser- 

^       vice  I'or  a  year, 

The  pauper  was  born  in  the  respondent  township,  under  two  con- 
tracts of  hiring 

When  about  fifteen  years  old,  he  hired  with  a  farmer  for  two  suc- 

p      1    ir-  r  cessive  half 

in  the  appellant  parish,  to  serve  tor  hair  a  year  h'om  years,  though 
Whitsuntide.  At  the  Martinmas  following,  he  hired  vve,.e°madrat 
again  to  serve  another  half  year,  and  so  for  eiofht  sue-  '^'^'^r^"^  t'^f'^' 

o  J       ^  G  provided  both 

cessive  half  years.    A  month  or  six  weeks  before  the  ^^^^  ^^^'^ 

before  the  com- 

Whitsuntide  at  which  the  last  of  these  eioht  hirings  mencement  of 

the  first  half 

expired,  he  hired  again  for  the  summer  half  year;  some  year, 
days  afterwards,  he  hired  for  the  next  winter  half 
year.  These  two  last  hirings  did  not  take  place  within 
a  week  of  each  other,  and  it  might  have  been  a  month 
between  them ;  but  they  were  both  before  Whitsuntide. 
At  the  expiration  of  the  summer  half  year,  the  pauper 
and  the  master  differed  about  the  amount  of  wages,  and 
agreed  to  part.  The  pauper  then  left,  having  been  in 
the  service  four  years  and  a  half,  continuously.  The 
question  for  the  opinion  of  the  Court  was,  whether 
there  was  such  a  hiring  for  one  year  as  to  give  a  set- 
tlement under  stat.  8  &  9  ^.  3.  c.  30.  s.  4. 


Sir  Gregory  A.  Lewin  in  support  of  the  order  of  ses- 
sions.   Here  is  a  hiring  for  a  year  and  a  service  for  a 

year. 
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1840. 


The  Queen 
agamst 

The  Inhabit- 
ants of 
Ravenstone- 

DALE. 


year.  The  question  will  be  as  to  the  hiring.  The 
confirmation  of  the  order  is,  in  effect,  a  finding  of  that 
fact ;  and  the  question  was  properly  one  of  fact  for  the 
sessions,  as  Lord  Kenyan  said  in  Rex  v.  Worfield  (a). 
But,  supposing  the  question  open  to  the  Court,  it  is 
clear  that  there  is  a  hiring  for  a  year  whenever  a  party, 
at  any  given  period,  is  bound  by  contract  to  serve  for  a 
year  commencing  at  a  time  then  to  come.-  That  was  so 
here;  for,  on  making  the  second  contract,  the  pauper 
was  bound  to  serve  for  a  year  from  the  Whitsuntide 
then  next. 


Dundas  and  Baines,  contra.  The  sessions  have  found 
the  facts,  leaving  it  to  the  Court  to  say  whether  they 
legally  shew  a  hiring  for  a  year  within  stat.  8  &  9  W,  3, 
c,  30.  s.  4.  In  Rex  v.  Lo^wther  (b)  the  sessions  affirmed 
the  settlement ;  but  the  Court,  on  the  facts  found,  ne- 
gatived the  hiring,  and  quashed  the  order  of  sessions. 
[Lord  Denman  C.  J.  You  need  not  argue  that  point.] 
The  question  then  is,  whether  two  distinct  contracts, 
made  at  different  times,  to  serve  for  successive  half  years, 
constitute  a  contract  for  a  year.  The  words  of  stat. 
3  &  4  ^.  4-  ikf.  c.  1  ].  5.  7.  are,  "  shall  be  lawfully  hired 
into  any  parish  or  town  for  one  year."  In  1  Not.  P.  L. 
356,  (4-th  ed.)  it  is  said,  "  There  must  be  one  entire 
contract  for  a  complete  year's  service.  Successive  hirings, 
or  such  as  follow  each  other  in  uninterrupted  succession, 
without  an  intervening  interval  of  time,  if  severally  less 
than  a  year,  are  insufficient  to  confer  a  settlement,  al- 
though they  amount  to  a  much  longer  period  of  service 
when  taken  together."    In  Dunsfold  v.  Ridgwick  (c)  it 


{a)  5  T.  R.  506. 
(c)  2  Salt  535. 


(b)  Burr,  S.  C.  674. 

was 


IN  THE  Third  Year  of  VICTORIA. 


15 


was  held  that  there  ought  to  be  one  entire  contract;  1840. 
and  the  point  was  admitted  without  argument  in  Rex  v. 

^  ^  The  Queen 

Lowther  (a).    In  Rea;  v.  Milwich  ib)  there  was  a  single  against 

^  ^  ,111  Thelnhabit- 

agreement  for  eleven  months,  and  that  the  servant      ants  of 

,  ,      .  ,  ,  .       .       I  J  1  Ravenstone- 

should  give  a  month  s  service  m,  beyond  the  eleven  ^^^^ 

months.    That  was  held  to  be  a  hiring  for  a  year :  and 

the  reason  given  by  Mr.  Justice  Foster  was,  "  that  this 

was  an  entire  single  contract ;  and  not  like  to  the  cases  of 

different  contracts  at  different  times :  and  he  added,  that 

no  action  would  have  lain  for  the  wages,  till  the  end  of 

the  whole  twelve  months."    That  test  is  decisive  here ; 

for,  on  the  first  contract,  which  the  second  did  not  an- 

null,  the  servant  might  have  maintained  an  action  for 

the  six  months'  wages  at  the  end  of  the  summer  half 

year.    And,  indeed,  the  action  could  not  have  been 

shaped  upon  the  two  as  a  single  contract.    This  may  be 

tried  by  supposing  the  two  contracts  in  writing.  In 

Rex  v.  Macclesfield  (c)  the  hiring  was  for  eleven  months ; 

and  then  the  master  proposed  to  the  servant  "  to  stay 

on  an  end  in  your  place ;"  to  which  the  servant  assented. 

This  was  held  to  be  a  hiring  for  a  year,  commencing, 

not  at  the  beginning,  but  at  the  end,  of  the  eleven 

months :  and  the  necessity  of  a  single  contract  for  a  year 

was  fully  recognized.    The  same  principle  was  assumed 

in  Rex  v.  Apethorpe  (d).    It  might  be  otherwise,  if  the 

second  contract  annulled  or  modified  the  first;  but  that 

it  did  not  do  any  more  than  the  second  contract  annulled 

the  first  in  Rex  v.  Buckingham  [e).    The  inconvenience 

of  allowing  any  number  of  contracts  to  be  considered 

(a)  Burr.  S.  C.  674.  (6)  Burr.  S.  C.  433. 

(c)  3  T.  R.  76. 

(d)  2  P.  §•  C.  892.    Sec  Bej:  v.  Ardingtoiiy  1  A.  ^  E.  260. 

(e)  5B.  ^  Ad.  953. 

as 
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1840.  as  having  the  same  effect  with  one  contract  for  the  ag- 
Cjreojate  time  is  obvious :  and  in  this  respect  successive 

The  Queen  ^  ^ 

against      hirinffs  have  always  been  looked  upon  differently  from 

The  Inhabit-  .  .... 

ants  of  services  under  successive  hirings.  Successive  purchases, 
at  a  single  sale  by  auction,  of  several  lots,  do  not  con- 
stitute a  single  purchase  of  the  whole ;  Roots  v.  Lord 
Dormer  (a). 


Ravenstone- 

DALE, 


Lord  Denman  C.  J.  I  cannot  bring  myself  to  doubt 
that  this  was  a  good  hiring  for  a  year.  Whether  there 
be  one  or  two  contracts,  it  is  enough  if,  before  the  com- 
mencement of  the  year's  service,  the  servant  be  bound 
to  serve  for  that  whole  year.  I  think  the  sessions 
might  have  found  the  fact  themselves,  without  sending 
up  a  case. 

LiTTLEDALE  J.  The  Servant  was  under  an  obliga- 
tion to  serve  for  a  year :  that  is  all  that  was  necessary. 
The  words  of  stat.  3  &  4  ^.  S)^M.  c.  II.  5.  ?.  are,  "  hired 
into  any  parish  or  town  for  one  year."  These  words 
are  satisfied,  whether  one  or  more  steps  lead  to  the 
being  so  hired. 

Patteson  J.  The  test  suggested,  as  to  an  action  for 
wages,  is  clearly  not  good  here.  There  might  be  a  con- 
tract of  hiring  for  a  year,  yet  a  provision  for  payment 
weekly.  The  argument  against  the  order  of  sessions  is 
founded  on  the  expression,  which  occurs  in  some  of  the 
cases,  "  entire  contract."  But  in  the  cases  themselves 
the  circumstances  always  are  that  a  second  hiring  takes 
place  after  the  commencement  of  the  service  under  the 
first.    I  do  not  say  that,  in  such  a  case,  a  second  hiring 

(a)  4  B.  ^  Ad.  77. 

for 
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for  six  months  could  be  joined  to  a  previous  hiring  for 
six  months;  for,  in  that  case,  there  would  at  no  time 
have  been  a  prospective  dominion  for  one  year. 

Williams  J.  If  there  had  been  any  interval  between 
the  first  and  second  half  years,  that  might  create  a  dis- 
tinction. In  Rex  v.  LoisotJier  (a)  the  second  hiring  took 
place  between  the  commencements  of  the  first  and  second 
half  year.  But  here,  after  the  second  contract,  the 
servant  was  bound  for  a  whole  year  not  then  com- 
menced. 

Order  of  sessions  affirmed. 

(a)  Burr,  S,  C.  674. 


1840. 


The  QuEE>f 

against 
The  Inhabit. 

ants  of 
Ravenstone- 

DALE. 


The  Queen  against  Paramore. 
This  case  is  reported,  10  J.  4'  286. 


Wednesday., 
June  3d. 


The  Queen  as;ainst  The  Inhabitants  of  Wednesday, 
Middleton  in  Teesdale.  '^"^'^  ' 


This  case  is  reported,  10  A.     E.  688. 
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Wednesday, 
June  3d. 


The  Queen  against  The  Inhabitants  of* 
Darton. 


Two  justices 
made  an  order 
under  stat. 
9  G.  4.  c.  40., 
as  follows. 

"  Whereas 
A.  C.  of  IVool. 
ley,  being  a 
person  insane, 
lunatic,  and 
dangerous  to 
go  abroad,  was, 
on  29th  August 
last,  removed 
to,  and  con- 


'jp  WO  justices  of  the  West  Riding  of  Yorkshire  made 

the  following  order. 

West  Riding  of  Yorkshire,  to  wit.  —  Whereas  Ann 

Challenger  of  Woollei/,  in  the  said  Riding,  being  a  person 

insane,  lunatic,  and  dangerous  to  go  abroad,  was,  on  the 

29th  day  of  August  last  past,  removed  to  and  confined, 

under  an  order  of  two  justices  of  the  peace  acting  in 

and  for  the  West  Riding,  in  the  Lunatic  pauper  asylum 

fined,  under  an  at  Wakefield  in  the  said  Riding,  and  whose  legal  settle- 
order  of  two 

justices  in  and    ment,  after  due  inquiry  made  and  satisfactory  evidence 

for  the  West 
Riding,  in  the 
Lunatic  pauper 
asylum  at  W.  in 
the  said  Rid- 
ing, and  whose 
legal  settle- 
ment, after  due 
enquiry  made 
and  satisfactory 
evidence  ob- 
tained, is  at  Z).  Ill  r»    7  1    •  11 

in  the  said  Rid-  US,  upon  oath,  that  the  sum  or  61. 135.,  bemg  reasonable 
w|  two  of  he^  charges,  hath  been  incurred  by  the  township  of  Woollei/ 
Majesty's  jus-    aforesaid  in  the  removino^,  maintenance,  and  care  of  the 

tices  ID  and  tor  O'  ' 

the  said  Riding, 

do  hereby  adjudge  the  legal  settlement  of  the  said  A.  C.  to  be  in  the  parish  of  D. 
And,  whereas  it  hath  been  duly  proved  before  us,  upon  oath,  that  the  sum  of  6L  hath 
been  incurred  by  the  township  of  Woolley  aforesaid,  in  the  removing,  maintenance,  and 
care  of  the  said  A.  C.  to  the  asylum  aforesaid,  we  therefore  order  the  overseers  of  D.  afore- 
said, to  which  parish,  the  last  legal  settlement  of  A.  C.  is  ascertained  and  adjudged  to 
belong,  to  pay  the  sum  of  61.  to  the  overseers  of  Woolley  aforesaid,  on  demand.  Given" 
&c!     March  20th,  1839. 

Held,  that  this  was  not  a  valid  order  under  sect.  38  of  the  statute,  because  it  operated 
retrospectively. 

Nor  under  sect.  42,  because  it  did  not  shew  that  the  justices  leaking  the  order  were  those 
■who  had  enquired  and  heard  evidence. 

Held  also,  by  Patteson  J.,  that  an  order  for  repayment  to  the  overseers  of  the  removing 
parish  is  not  legal  under  either  section. 

said 


obtained,  is  at  Darton  in  the  said  Riding :  Therefore 
we,  two  of  her  Majesty's  justices  of  the  peace,  acting 
in  and  for  the  said  Riding,  do  hereby  adjudge  the 
legal  settlement  of  her,  the  said  Ann  Challenger,  to  be 
in  the  parish,  township,  or  place  of  Darton  in  the  said 
Riding.    And,  whereas  it  hath  been  duly  proved  before 
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said  Ann  Challenger,  the  insane  person,  to  the  Lunatic 
pauper  asylum  at  Wakefield  aforesaid :  We  do,  there- 
fore, order  and  direct  the  overseers  of  the  poor  of  the 
parish,  township,  or  place  of  Darton  aforesaid,  to  which 
parish,  township,  or  place,  the  last  legal  settlement  of 
the  said  Ann  Challenger  is  ascertained  and  adjudged  to 
belong,  to  pay  the  sum  of  6l.  135.  to  the  overseers  of 
the  poor  of  Woolley  aforesaid  upon  demand.  Given 
under  our  hands  and  seals  the  20th  day  of  March 
1839. 

John  Thorneley,  (l.  s.) 
H.  Watlcim,    (l.  s.) 

On  appeal  by  the  overseers  of  Darton,  the  sessions, 
upon  hearing,  quashed  the  order.  Kno'wles,  in  last 
Michaelmas  term,  obtained  a  rule  calling  upon  the  pro- 
secutors to  shew  cause  why  the  order  of  justices  and 
order  of  sessions  (both  of  which  had  been  brought  up 
by  certiorari)  should  not  be  quashed.  The  case  now 
coming  on  in  the  peremptory  paper. 


1840. 

The  Queen 
against 

The  Inhabit- 
ants of 
Darton. 


Knowles,  by  desire  of  the  Court,  stated  the  ob- 
jections to  the  orders.  The  order  of  March  20th  is 
made  under  stat.  9  G.  4.  d  40.  s.  38.,  or  s.  42. ;  ap- 
parently s.  38.,  because  it  does  not  appear  by  this 
order  that  the  pauper's  settlement  was  unknown  at  the 
time  of  the  recited  order  of  August  29th.  If  made  under 
sect.  38,  it  is  bad,  because  that  part  which  relates  to 
maintenance  (viz.  "  that  the  sum  of"  &c.  "  hath  been 
incurred  "  "  in  the  removing,  maintenance,  and  care  of 
the  said  A.  C,  the  insane  person,  to  the  Lunatic  pauper 
asylum  at  Wakefield,^')  is  retrospective,  which  is  a  fatal 
defect ;  Rea;  v.  St.  Nicholas,  Leicester  (a).    And  Bex  v. 

(a)  S  A.  ^  E.  79.    See  the  thirty-eighth  section  there  set  out,  p.  81. 

Maulde?i 
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1810. 

The  Queen 
against 

The  Inhabit- 
ants of 
Darton. 


Maulden  (a),  though  upon  a  different  statute,  is  an  au- 
thority to  the  same  effect.  But  if  this  order  is  made 
under  sect.  42  (b),  which  (in  the  case  of  pauper  lunatics 
whose  settlement  has  not  at  first  been  ascertained)  em- 
powers justices  to  enquire  into  the  settlement,  and  order 
repayment  of  charges  incurred  within  twelve  calendar 
months  before,  then  it  is  bad,  because  it  does  not  shew 


(a)  8  B.  8f  a  78. 

(6)  Stat.  9  G.  4.  c.  40.  s.  41.  "  And  whereas  it  sometimes  happens 
that  the  place  of  legal  settlement  of  such  insane  persons  cannot  be  ascer- 
tained ;  be  it  enacted,  That  in  every  such  case  it  shall  be  lawful  for  the 
said  jnstices,  by  their  said  warrant,  to  direct  such  person  to  be  confined 
in  the  county  lunatic  asylum  for  the  county,  or  district  of  counties, 
within  which  such  person  shall  have  been  found,  if  any  such  county 
lunatic  asylum  shall  have  been  established,  and  if  no  such  county  lunatic 
asylum  shall  have  been  established,  in  some  public  hospital  or  house  duly 
licensed  for  the  reception  of  insane  persons  as  aforesaid,  and  to  direct  that 
the  reasonable  charges  for  the  removal,  maintenance,  medicine,  clothing, 
and  care  of  such  person  shall  be  satisfied  and  paid  by  the  treasurer  of  the 
county  within  which  such  person  shall  be  found,  out  of  the  county  rates, 
by  order  of  two  justices  to  him  directed  for  that  purpose." 

Section  42.  "  Provided  always,  and  be  it  further  enacted,  That  where 
the  legal  settlement  of  any  insane  person,  confined  under  any  order  of  any 
two  justices  at  any  county  lunatic  asylum,  public  hospital,  or  any  licensed 
house,  has  not  been  ascertained,  it  shall  and  may  be  lawful  for  any  two 
justices  acting  in  and  for  the  county  in  which  such  county  lunatic  asylum, 
public  hospital,  or  licensed  house  is  situate,  at  any  time  to  enquire  into 
the  last  legal  settlement  of  such  insane  person ;  and  if  satisfactory  evi- 
dence can  be  obtained  as  to  such  settlement,  it  shall  aud  may  be  lawful 
for  such  justices  to  make  an  order  upon  the  overseers  of  the  parish  or 
township  where  such  last  legal  settlement  of  such  insane  person  shall  be 
adjudged  to  be,  for  the  repayment  of  the  reasonable  charges  of  the  re- 
moving, maintenance,  medicine,  clothing,  and  care  of  such  insane 
person,  incurred  within  [twelve  calendar  months  previous  to  the  date  of 
such  order,  such  charges  having  been  first  proved  to  the  satisfaction  of 
such  justices,  and  the  amount  thereof  being  set  forth  in  such  order;  and 
it  shall  and  may  be  lawful  for  the  said  or  any  other  two  justices  of  the 
peace  of  the  said  county,  to  provide  for  the  future  expenses  necessary  for 
the  maintenance,  medicine,  clothing,  and  care  of  such  insane  person,  in 
the  manner  as  has  been  hereinbefore  directed"  (^.  38.)  "  for  the  two 
justices  before  whom  such  person  was  originally  examined." 

that 
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that  the  settlement  had  not  been  ascertained  by  the  jus- 
tices making  the  first  order,  or  that  the  charges  had 
been  incurred  within  twelve  calendar  months.  This 
latter  fact  is  not  necessarily  to  be  inferred  from  the 
date  of  the  first  order ;  and  the  Court  will  not  make  an 
intendment  to  give  jurisdiction.  IWzlliams  J,  If  the 
order  is  prospective,  it  should  have  directed  the  pay- 
ment for  maintenance  to  be  made,  not  to  the  overseers 
of  Woollei/,  but  to  the  treasurer  of  the  lunatic  asylum. 
Patteson  J.  If  the  order  is  under  sect.  42,  it  is  defective 
in  not  shewing  that  the  two  justices  making  the  order 
are  those  who  enquired  into  the  settlement.  The  order 
should  appear  to  be  granted  on  enquiry  by  the  justices 
making  it,  and  on  evidence  offered  to  them.] 


184.0. 

The  Queen 

against 
The  Inhabit- 
ants of 
Darton. 


Theobald  and  Overend  shewed  cause.  If  it  was  pro- 
posed to  shew  that  the  order  of  March  20th  was  im- 
properly made  under  sect.  42,  the  order  of  August  29th, 
from  which  that  fact  might  be  ascertained,  should  have 
been*  brought  up  by  certiorari.  The  Court  will  not 
intend  want  of  jurisdiction  in  the  justices :  Rex  v.  Bis- 
sex  («).  [Lord  Denman  C.  J.  That  case  has  been 
questioned ;  but  it  goes  a  greater  length  than  is  necessary 
for  your  purpose.]  Hex  v.  Cotiingham  (b)  also  shews 
the  disposition  of  the  Court  to  support  an  order,  if  not 
manifestly  bad.  With  regard  to  the  period  during 
which  the  expenses  were  incurred,  it  was  unnecessary 
to  state  any  thing  more  than  the  amount  of  expenses, 
the  jurisdiction  to  award  them  being  founded  on  the 
previous  order  ;  but  it  sufficiently  appears  that  they  were 
incurred  within  the  preceding  twelve  months.    As  to 

(a)  Sai/er's Rep.  304.  S.  C.  1  Burn' s  Justice,  969.,  ed.  D'Oyly^  Williams^ 
tit.  Distress.  1  Chitty's  Burn,  1 129,  note  (a),  (28th  ed.))  tit.  Distress  for  Rent, 
(Jb)  2  A.     E.  250. 
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the  objection  that  the  justices  who  enquired  do  not 
appear  to  be  those  who  adjudicate,  it  must  be  inferred 
from  the  order  that  the  evidence  given  was  satisfactory 
to  them,  not  to  others.  At  all  events  the  adjudication 
is  theirs ;  and  it  was  sufficient  for  them  to  adjudge,  with- 
out stating  the  inquiry.  The  statement  is  not  more 
loose  than  that  in  Bex  v.  Maulden  {a).  The  clause  for 
repayment  is  not  necessarily  incorrect  because  payment 
is  awarded  to  the  overseers  of  the  removing  parish.  It 
will  be  contended  that,  in  cases  within  55.  41,  42.,  the 
expenses  of  removal  and  maintenance  are  to  be  paid  in 
the  first  instance  by  the  county  treasurer,  and  therefore 
he  is  the  person  to  be  reimbursed.  But  sect.  41  is 
directory  only,  the  enacting  words  being,  "  it  shall  be 
lawful."  The  overseers  of  the  removing  parish  must 
incur  expense  in  the  first  instance  if  an  order  of  justices 
on  the  treasurer  is  not  immediately  obtained  ;  and,  if  they 
do,  they  ought  to  be  reimbursed.  Sect.  42  does  not  say  in 
terms  that  the  repayment  shall  be  made  to  the  treasurer. 
\_Patteson  J.  The  statute  does  not  enact  that  the  ex- 
penses shall  be  first  paid  by  the  overseers,  where  the 
settlement  is  not  known.  Their  duty  in  such  a  case  is 
not  to  pay,  but  to  let  the  magistrates  make  a  proper 
order.  Sect.  42  must  be  read  as  dependent  on  sect.  41.] 
That  would  shew  that  the  order,  under  sect.  42,  must 
be  for  payment  to  the  treasurer.  \_Patteson  J.  Clearly 
that  is  meant.]  It  is  not  certain  that  he  may  have 
incurred  any  expense :  in  such  a  case,  could  no  order 
be  made  under  sect.  42  ? 


Knowles^  contra.  By  sects.  41,  42,  the  repayment 
must  be  made  to  the  person  on  whom,  by  law,  the 

(a)  8  B.  4^  C.  78. 

charge 
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charge  first  falls,  namely,  the  county  treasurer.  No 
sufficient  answer  has  been  given  to  the  objection,  that 
the  inquiry  as  to  settlement  does  not  appear  to  have 
taken  place  before  the  justices  making  the  order. 

Lord  Denman  C.  J.  We  would  make  every  pos- 
sible intendment  in  favour  of  an  order  of  justices ;  but, 
where  two  successive  acts  are  to  be  done  by  the  same 
persons,  and  there  is  no  proof  that  they  were  so  done, 
but  we  are  told  to  assume  it  merely  because  of  some  re- 
ference made  to  the  first  in  executing  the  last,  that  is 
a  gap  which  we  cannot  get  over  by  intendment.  Stat. 
9  G.  4.  c.  40.  s,  42.  enacts  that  the  same  justices  who 
make  the  order  for  repayment  shall  have  enquired  into 
the  settlement,  and  done  all  things  necessary  to  such 
enquiry.  Now  in  this  case  it  does  not  appear  that  the 
justices  who  made  the  order  had  the  proper  parties 
before  them,  and  made  the  requisite  enquiry.  The 
order,  therefore,  is  bad;  and  it  is  unnecessary  to  say 
any  thing  as  to  the  other  objections. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  does 
not  appear  that  the  justices  who  enquired  and  those 
who  made  the  order  were  the  same  persons.  From 
the  statement  I  should  rather  imagine  not.  It  seems 
as  if  they  had  been  told  what  took  place  on  the 
enquiry. 

Patteson  J.  This  is  clearly  a  bad  order  under 
sect.  38.  And  sect.  42  comes  into  operation  only  where 
the  settlement  is  discovered  after  the  pauper  has  been 
sent  to  the  asylum.  The  persons  who  are  then  to  act 
in  ordering  repayment  are  the  justices  who  enquired 
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184<0.  into  the  settlement.  This  order  does  not  say  before 
'  whom  the  evidence  was  taken  and  enquiry  had.  AH 

The  Queen  ^  •'^ 

against       may  have  been  done  on  some  occasion  previous  to  that 

The  Inhabit- 

^     ants  of      of  making  the  oraer.    And  I  think  that  the  magis- 

Darton.  .  _  , 

trates  cannot  in  any  case  order  payment  to  be  made 
to  the  overseers  of  the  removing  parish.  If  the  place 
of  settlement  is  known,  an  order  for  the  expenses  may 
at  once  be  made  upon  the  overseers  of  the  place  of  set- 
tlement, under  sect.  38 ;  if  unknown,  it  may  be  made 
upon  the  county  treasurer.  If  the  overseers  do  not 
chuse  to  obtain  either  order,  it  is  their  own  fault.  The 
order  for  repayment  must  be  made  upon  some  one  who 
was  legally  obliged  to  pay  at  first.  That  seems,  in  the 
present  case,  to  have  been  the  county  treasurer. 

Williams  J.  had  left  the  Court. 

Rule  absolute. 


The  Queen  against  Sterry  and  Another. 


an  appeal  against  a  poor  rate  for  the  parish  of 
Croydon^  in  Surrey,  whereby  the  appellants  were 
rated,  on  behalf  of  the  committee  of  management  of  the 
Friends'  School,  "  for  a  house,  garden,  and  premises  in 
Park  Lane  in  that  parish,  not  including  the  two  wings 


By  charitable 
subscriptions, 
bequests,  &c., 
funds  were 
raised,  which 
were  laid  out 
partly  in  the 
purchase  of 
a  house  and 
lands,  vested 

in  certain  persons,  in  trust  for  maintaining  a  school.  No  child  was  admitted  to  the  school 
whose  parents  were  able  to  defray  the  expense  of  his  education.  Each  child  paid  12/. 
annually  towards  his  expenses;  but  the  average  annual  expense,  with  respect  to  each  child, 
was  201.,  the  difference  being  defrayed  from  the  funds  of  the  institution.  No  one  resided 
in  the  house  besides  the  children,  and  the  officers  and  servants  of  the  institution.  The 
management  was  carried  on  by  a  committee  who  held  their  meetings  in  the  house.  The 
land  was  appropriated  to  the  growth  of  vegetables  consumed  in  the  household.  The  com- 
mittee, officers,  and  servants  had  no  other  accommodation  on  the  premises  than  was 
essentially  requisite  for  the  discharge  of  their  duties.  The  trustees  and  committee  received 
no  personal  profit.    The  superintendants  had  salaries. 

Held,  that  the  trustees  were  rateable  to  the  poor  in  respect  of  the  house  and  lands. 

of 
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of  the  house  occupied  by  the  scholars;"  the  sessions  1840. 
affirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  " 

The  QuEEij 

the  following  case.  against 

The  Friends'  School  was  instituted  in  1702,  by  a 
voluntary  subscription  among  members  of  the  Society  of 
Friends  in  London,  for  the  purpose  of  maintaining, 
educating,  and  employing  the  children  of  the  poor  of 
that  society,  and  of  other  poor  persons  not  in  member- 
ship. A  considerable  fund  was  raised  at  the  time  when 
the  establishment  was  first  instituted ;  which  has  since, 
from  time  to  time,  been  increased,  by  bequests,  dona- 
tions, and  voluntary  subscriptions,  to  30,000/.  and  up-  , 
wards ;  and  this  fund  has  been  invested  in  the  purchase 
of  stock  and  landed  property,  in  the  names  of  trustees, 
in  trust  for  the  purposes  of  the  institution :  and  the  esta- 
blishment is  under  the  direction  of  the  committee  of 
management  of  the  quarterly  meeting  of  the  Society  of 
Friends  in  London  and  Middlesex. 

In  1823,  a  house  and  premises  in  the  parish  of  Croy- 
don were  purchased  by,  and  conveyed  to,  the  trustees ; 
and  such  additional  buildings  were  erected  thereon  as 
to  adapt  the  premises  to  the  accommodation  of  150 
children.  And,  to  defray  the  expenditure  thus  incurred, 
a  considerable  sum  was  raised  by  voluntary  contribu- 
tions from  members  of  the  Society  of  Friends,  in  va- 
rious parts  of  the  country,  and  from  other  persons  not 
members  of  the  society. 

In  1825,  the  establishment  was  removed  from  Isling- 
ton to  the  said  house  and  premises,  where  it  has  since 
been  carried  on.  At  the  time  of  such  purchase,  in 
1823,  the  house  and  premises  were  assessed  to  the 
poor  rates  at  a  rental  of  60/.  per  annum ;  and  the  society 
were,  after  they  took  possession,  assessed  to  the  same 
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1840.      amount,  and  paid  the  rate  thereon  for  some  time, 
and  afterwards  on  a  rental  of  100/.  per  annum,  down 

The  Queen 

against      to  1835,  wheu  the  assessment  was  raised  to  140/.  per 

Sterry. 

annum. 

The  general  management  of  the  establishment  is  in- 
trusted to  a  committee  of  twenty-four  men  and  twelve 
women,  Eriends,  who  are  appointed  by  the  quarterly 
and  monthly  meetings  of  Friends  in  London  and  Mid- 
dlesex, A  certain  number  of  the  committee  go  out  of 
office  every  other  year  by  rotation  ;  and  such  members 
as  cease  to  belong  to  the  meeting  by  which  they  were 
appointed,  or  do  not  attend  the  committee  for  the  space 
of  one  year,  are  disqualified ;  and  the  vacancies  so 
occasioned  are  filled  up  by  new  appointments.  The 
committee  meet  at  the  school,  once  in  every  quarter  of 
a  year;  but  they  appoint  a  sub-committee,  who  meet 
there  once  a  month :  and,  in  the  interval,  the  manage- 
ment of  the  establishment  is  placed  under  the  care  of 
the  superintendant  and  mistress  of  the  family,  who  re- 
^  side  upon  the  premises.    None  of  the  committee  or  sub- 

committee receive  any  emolument  or  salary;  but  the 
superintendant  and  mistress  of  the  family,  who  are  ap- 
pointed by  the  committee,  and  are  liable  to  be  dis- 
charged by  them  at  a  summary  notice,  are  paid  an  annual 
salary.  The  cash  of  the  institution  is  kept  at  a  bank- 
ing house  approved  by  the  committee,  in  the  name  of 
the  treasurer,  who  is  nominated  by  the  committee,  and, 
if  approved  of,  appointed  by  the  quarterly  meeting  of 
London  and  Middlesex ;  and  he  becomes  a  member  of 
the  committee  by  virtue  of  his  office;  but  the  treasurer 
does  not  reside  upon  the  premises ;  nor  does  he  receive 
aiiy  remuneration  whatever.  The  children  received 
into  the  establishment  are  nominated  by  agents  ap- 
pointed 
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pointed  by  the  quarterly  and  monthly  meetings  before  1840. 
mentioned,  and  are  admitted,  if  approved  of  by  the 

'  ....  The  Queen 

committee.  No  child  is  eligible  if  its  parents  are  able  against 
to  defray  the  expense  of  its  education  elsewhere.  The 
number  of  children  maintained  and  educated  since  the 
removal  of  the  school  to  Croydon  has  varied  from  130 
to  150;  and,  at  the  time  of  the  assessment,  there  were 
eighty  boys  and  seventy  girls,  of  whom  nearly  thirty 
were  the  children  of  persons  not  members  of  the  Society 
of  Friends.  The  average  expense  of  maintaining  and 
educating  each  child  is  upwards  of  20L  per  annum, 
Tlie  parents  and  friends  of  each  child,  if  of  ability,  pay 
the  sum  of  12/.  per  annum :  but,  in  a  great  number  of 
cases,  in  consequence  of  their  inability  to  raise  this 
amount,  it  is  collected  from  Friends,  or  by  contribu- 
tions from  the  meetings  where  they  reside;  and  no 
child  is  admitted  on  the  establishment  without  the  an- 
nual contribution  of  121.  The  difference  between  the 
actual  expenditure,  in  respect  of  the  maintenance  and 
education  of  the  children,  and  the  sum  thus  paid  by  the 
parents  or  Friends,  is  made  up  from  the  annual  income 
derived  from  the  interest  of  the  stock,  the  rents  of  the 
landed  property  before  mentioned,  and  constant  annual 
contributions ;  and,  if  these  are  insufficient,  by  extra 
collections  from  members  of  the  Society  and  other 
persons.  Any  surplus  remaining,  after  payment  of  the 
expenses,  is  treated  as  part  of  the  fund  for  the  support 
of  the  institijtion,  and  is  appropriated  solely  to  that 
object. 

The  house  which  is  rated  contains  one  apartment  for 
the  superintendant,  another  for  the  matron,  a  kitchen^ 
for  the  use  of  the  establishment,  a  room  in  which  the 
committee  and  sub-committee  hold  their  meetings,  and 
G  4<  rooms 


8»  CASES  IN  TRINITY  TERM 

1840.      rooms  for  the  domestic  servants;  but  the  matron,  super- 
"      intendant,  servants,  and  committee,  have  no  other  ac- 

The  Queen 

against       commodation  than  is  essentially  requisite  for  the  dis- 

Steruy. 

charge  of  their  duties  connected  with  the  school.  The 
garden  and  other  premises  are  cultivated  and  used  only 
for  the  children,  viz.  for  the  growth  of  vegetables  and 
fruit  consumed  in  the  household,  no  private  advantage 
being  derived  therefrom  by  any  officer  or  servant  of 
the  establishment.  No  other  person  than  the  children, 
the  servants,  matron,  and  superintendant  reside  upon 
the  premises. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  said  house,  garden,  and  premises,  not  including 
the  two  wings,  were  rateable  to  the  relief  of  the  poor. 

The  case  was  argued  in  last  Easter  term  (a). 

Peter sdorffi  in  support  of  the  order  of  sessions.  The 
only  question,  as  stated  for  the  Court,  is,  whether  the 
premises  be  subject  to  any  rate  at  all ;  the  difficulty, 
therefore,  which  sometimes  exists,  as  to  selecting  a  par- 
ticular party  to  be  rated,  does  not  arise  here.  [Sir 
J,  Camphellf  Attorney  General,  contra.    We  dispute 
the  rate,  on  the  ground  that  no  person  whatever  is 
rateable  :  if  any  one  be  rateable,  no  objection  will  be 
made  on  the  ground  that  the  wrong  person  has  been 
selected,]    This  institution  does  not  fall  within  the  ordi- 
nary exceptions  as  to  charitable  institutions.    In  none 
of  the  cases  in  which  such  an  exception  has  been  sup- 
ported has  there  been  any  payment  made  to  the  proprie- 
tors of  the  establishment:  here  12/.  per  annum  is  paid 
for  each  child  maintained.    It  is  true  that  this  does  not 

(a)  April  29th,  1840.  Before  Lord  Denman  C.  J.,  Littledale,  Patieson, 
and  Coleridge  Js. 

defray 
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defray  the  whole  expense  of  each  child;  but  that  shews  1840. 
only  that,  on  a  balance,  the  institution  is  not  a  gainer 
by  the  use  to  which  the  property  is  put:  which  does 
not  negative  the  beneficial  occupation.  It  is  merely  the 
case  of  an  owner  of  a  house  receiving  inmates  at  a  scale 
so  low  as  not  to  remunerate.  This  case,  therefore,  does 
not  fall  within  the  principle  of  Rex  v.  Waldo  (a)  or  Rex  v. 
St.  Bartholomew's  (b),  but  resembles  Rex  v.  Munday  (c), 
Rex  v.  jigar  (d),  Governors  of  the  Bristol  Poor  v. 
Wait  {e\  and  Rex  v.  St,  Giles,  York  (g).  The  last  men- 
tioned case,  indeed,  is  almost  the  same  as  the  pre- 
sent ;  for  the  statement  there,  though  it  found  a  surplus 
profit,  found  also  that  the  trustees,  who  were  the  parties 
rated,  derived  no  personal  profit  from  the  occupation. 
In  Rex  V.  jlgar  (d)  the  profits  received  fell  short  of  the 
expenditure. 

Sir  /.  Campbell,  Attorney  General,  and  Chambers, 
contra.  Unless  the  payments  of  12/.  create  a  liability, 
it  cannot  be  disputed  that  the  property  is  exempt  from 
rate,  on  the  principle  of  Rex  v.  Waldo  {a).  Rex  v.  St, 
Bartholomew's  (b).  Rex  v.  St.  Luke's  Hospital  {h),  Rex  v. 
Field  {i) ;  for  neither  the  inmates  nor  the  servants  of  this 
charity  are  rateable  occupiers,  nor  the  committee ;  nor 
can  the  trustees  be  so,  unless  the  annual  payments  of 
12Z.  render  them  beneficial  occupiers.  But  these  can 
make  no  difference  in  the  case.  Rex  v.  St,  Giles, 
York  (g),  is  relied  upon.  But  there  the  institution  was 
not,  properly  speaking,  exclusively  charitable ;  for  large 
funds  were  accumulated  from  the  payments  by  affluent 

(a)  Cald.  358.  (b)  4  Bur.  2435. 

(c)  1  East,  584.  (d)  ]  4  East,  256. 

(e)  SA.^E.l.  {g)     B.     Ad.  573. 

{h)  2  Bur,  1053.  (i)  5  T.  R.  587. 

persons : 
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1840.      persons :  and  Lord  Tenterden,  on  that  ground,  said  that 
he  could  not  distinguish  the  case  ^rom  Rex  v.  Amr  (a). 

The  Queen  ^  ^      V  / 

against      {ColeHdge  J.  In  Rex  v.  St,  Giles,  York  (6),  the  contri- 

Stehry. 

butions  of  the  affluent  were  received  with  a  view  of 
assisting  the  poor  from  the  surplus.  Would  the  de- 
cision have  been  different  if  those  contributions  had 
been  entirely  absorbed  by  the  expenses  ?]  That  would 
have  raised  a  question  of  much  doubt :  the  case  might 
have  been  likened  to  that  of  a  subscription  for  the  poor. 
[Patteson  J.  Lord  Tenterden  remarks  that  it  seems 
"  impossible  to  say,  that  this  building  does  not  produce 
a  profit  by  means  of  the  entertainment  of  those  persons 
who  are  able  to  pay  for  their  reception."  Now,  all  the 
patients  paid  something :  it  should  therefore  seem  that 
Lord  Tenterden  relies  on  those  payments  only  which 
exceeded  the  expense  occasioned  in  respect  of  the  parties 
paying,  and  does  not,  by  profit,  mean  only  receipt  of 
money  ;  otherwise  he  would  not  have  specified  any  par- 
ticular persons.]  The  case  there  was  as  if  all  the 
poorer  patients  had  been  entertained  at  some  other  place 
out  of  the  profits  made  by  the  occupation  of  the  premises 
in  question.  And  that  clearly  could  have  conferred  no 
exemption  from  rate,  which  is  all  that  Governors  of  the 
Bristol  Poor  v.  Wait{c)  and  Regina  v.  Walling  ford 
Union  (d)  can  fairly  be  considered  to  establish.  In 
those  cases  a  particular  class  of  persons,  subject  to  a 
burthen,  discharged  that  burthen  by  means  of  the  oc- 
cupation, which  occupation  was  therefore  profitable. 
Those  were,  therefore,  not  cases  of  charitable  institu- 
tions, as  this  is.  The  payments  of  12/.  can  no  more 
create  a  beneficial  occupation  than  any  voluntary  sub- 

(a)  14  East,  256.  (6)  S  B.  4;  Ad.  573. 

(c)  5  J.  S;  E.  L  (d)  10  A.  §•  K  259. 

scription 
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scription  of  individuals  made  in  aid  of  the  charity.  1840. 
The  institution  still  simply  provides  charitable  assistance 

^     ^  The  Queen 

for  all  Vi^ho  can  assist  themselves  to  the  extent  of  12/.  against 

SXBRRY. 

The  trustees  are  mere  legal  owners  of  the  land :  they 
have  no  profit  from,  nor  even  management  of,  the  pro- 
perty. They,  therefore,  are  not  beneficial  occupiers, 
and  no  others  can  be  pointed  out.  It  might  as  well  be 
said  that  Sunday  schools  were  rateable  wherever  (as  is 
now  frequently  done)  a  payment  of  Id,  per  week  was 
required  for  each  scholar  :  or  that,  where  lunatic  * 
asylums  are  free  from  rate,  they  are  liable  to  become 
rateable  as  soon  as  any  parish,  which  sends  its  pauper 
lunatics  to  them,  makes  any  contribution  to  lessen  the 
expense. 

Cur,  adv.  mlt. 


Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
{June  18th),  delivered  the  judgment  of  the  Court. 

This  was  a  rate  made  on  the  appellants  in  respect  of 
house,  garden,  and  premises  in  the  parish  of  Croydon^ 
exclusive  of  two  wings  of  the  house  actually  occupied 
by  the  scholars  of  the  institution  which  is  there  carried 
on.  And  two  questions  are  made :  whether  there  is  any 
such  beneficial  occupation  of  the  premises  as  will  make 
the  occupier  rateable  in  respect  thereof ;  and  who,  if 
any,  is  such  rateable  occupier. 

The  institution  is,  in  the  main,  charitable :  first  taking 
its  origin  and  since,  for  the  most  part,  maintained  by 
donations  and  subscriptions.  It  is  devoted  to  the  main- 
tenance and  education  of  children,  afforded  to  them,  in 
a  great  proportion,  gratuitously.  The  trustees,  manag- 
ing committee,  and  subscribers,  receive  no  pecuniary 
benefit ;  and  the  servants  of  the  establishment  no  more 

than 


^2 
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1840.  than  maybe  considered  as  mere  wages  for  their  ser- 
  vices.    And,  so  far  as  regards  the  premises  in  question. 

The  QuEEK  °  ^  n  J 

against  they  are  found  to  have  no  other  accommodation  from 
them  "  than  is  essentially  requisite  for  the  discharge  of 
their  duties  connected  with  the  school." 

The  premises  were  purchased  by  the  society,  and 
conveyed  to  their  trustees,  in  1823.  At  that  time  the 
occupiers  were  assessed  to  the  poor  rate ;  and  the  so- 
ciety has  continued  to  be  so  rated  down  to  the  present 
time.  They  have  added  to  the  buildings  from  the 
charitable  funds  before  alluded  to;  and  they  cultivate 
the  garden,  and  whatever  is  not  built  upon,  devoting 
the  produce  to  the  use  of  the  scholars  and  the  house- 
hold. 

These  children  are  admitted  on  the  following  terms. 
The  average  expense  of  maintaining  and  educating  each 
is  estimated  at  20Z.  per  annum :  no  child  is  admitted 
whose  parents  are  considered  able  to  defray  the  ex- 
penses of  its  education  elsewhere,  nor  any  whose  parents 
or  friends  will  not  contribute  annually  12/.  of  the  20L 
which  is  expected  to  be  the  cost  of  maintaining  and 
educating  the  child. 

Upon  these  facts  we  are  to  determine  the  questions 
before  stated.  And  no  one  can  review  the  numerous 
decisions  which  cases  somewhat  like  the .  present  have 
occasioned,  without  regretting  that  the  Court  was  ever 
induced  to  depart  from  the  simple  test  which  the  sub- 
ject matter  of  occupation  would  in  every  case  have 
afforded.  Whether  the  occupation  was  in  respect  of 
private  or  public  or  charitable  purposes,  it  would  have 
been,  we  think,  wiser  to  have  disregarded ;  and,  where- 
ever  the  subject  matter  was  found  productive  to  any 

one, 
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one,  to  have  rated  the  actual  occupant  in  respect  of  that  1840. 
produce. 

^  The  Queen 

The  Court,  however,  would  be  bound  by  the  au-  against 
thorities ;  for  nothing  is  so  important  in  this  branch  of 
the  law  as  uniformity  and  certainty ;  but  it  will  not  be 
necessary  to  overrule  any  decision,  in  order  to  support 
the  rate  in  this  case.  There  is  clearly  a  rateable  sub- 
ject matter;  that  is,  a  subject,  the  occupation  of  which, 
under  ordinary  circumstances,  would  make  the  occupier 
rateable.  If  these  premises  were  to  be  let  by  the  society, 
and  every  shilling  of  the  rent  devoted  to  the  same  pur- 
poses as  at  present,  carried  out  in  some  other  place, 
the  tenant  would  be  rateable  on  the  amount  of  the  rent 
paid,  as  the  clear  annual  value  of  the  occupation. 

But,  even  in  the  hands  of  the  society,  there  is  a  cir- 
cumstance connected  with  the  occupation  which  brings 
it  within  the  ordinary  rule,  and  distinguishes  it  from 
those  cases  of  occupation  for  charitable  purposes  which 
have  been  considered  not  rateable  as  not  beneficial. 
This  circumstance  is  the  payment  of  the  12/.  per  an- 
num, by  or  on  behalf  of  each  scholar.  This  sum,  it  is 
true,  is  not  adequate  to  the  expense,  and,  in  a  popular 
sense,  does  not  make  the  occupation  of  the  premises 
beneficial,  i.  e.  gainful :  but  still  it  is  a  revenue  which 
the  building  produces ;  and  actual  gain  on  a  balance  of 
profit  and  loss  is  not  needful ;  it  is  enough  if  a  revenue 
be  produced. 

With  regard  to  the  occupier,  there  is  no  difficulty  in 
determining  that  the  trustees  must  be  considered  as 
such.  They  are  the  owners  of  real  property  which  is 
not  demised  to  any  one  :  the  committee,  from  time  to 
time,  use  certain  parts ;  the  matron,  and  servants  of  the 
establishment,  others  at  all  times ;  but,  in  all  three  cases, 

the 
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1840.  the  occupation  is  by  the  permission  of  the  trustees,  and, 
^r~7r~"  P°^"^     l^W'  "^"st  be  considered  as  theirs.    In  this 

The  Queen 

againsi       respect  the  case  resembles  that  of  the  Lunatic  Asylum  at 

Sterry. 

York  («),  and  that  of  Bex  v.  The  Mai/or,  Src.  of  York  (b) ; 
to  the  former  of  which,  indeed,  the  resemblance  is  so 
strong  that  it  is  hardly  substantially  distinguishable  from 
it. 

Upon  the  whole,  we  are  of  opinion  that  the  sessions 
were  right,  and  that  their  judgment  must  be  affirmed. 

Order  of  sessions  affirmed  (c). 

(a)  Rex  V.  St  Giles,  York,  3        Ad.  573.  (b)  6  A.  ^  E.  419. 

(c)  See  the  next  case. 


Wednesday, 
June  3d. 


The  Queen  against  Thomas  Wilson. 
The  Queen  against  The  Same. 


appeal  against  a  rate  made  for  the  relief  of  the 
poor  of  St,  Botolph,  Bishopgate,  in  the  liberties 
of  the  city  of  London,  whereby  the  appellant,  Thomas 


The  treasurer 
of  the  London 
Missionary- 
Society  was  as- 
sessed to  the 
poor  rate  as  the 

occupier  of  premises  held  on  lease  by  the  society,  and  consisting  of  a  board  room,  secre- 
tary's room,  museum,  clerks'  offices,  and  store  rooms.  The  society  was  founded  entirely 
for  religious  and  charitable  purposes,  and  supported  by  voluntary  contributions.  The 
premises  were  occupied  by  them  merely  for  conducting  the  affairs  of  the  institution. 
No  person  slept  there.  The  store  rooms  were  used  for  keeping  articles  intended 
for  exportation  in  furtherance  of  the  society's  objects.  .  The  treasurer  attended  at  the 
premises  once  a  week,  for  a  few  hours,  to  superintend  the  society's  affairs,  which  were  there 
carried  on  by  the  society's  clerks.  These  were  mere  servants,  receiving  salaries.  The 
treasurer  was  not  paid,  and  was  a  contributor  to  the  funds  of  the  society ;  and,  for  the 
purposes  of  the  case,  was  identified  with  them.  No  person  connected  with  the  society 
derived  any  pecuniary  profit  or  personal  emolument  from  their  occupation  of  the  premises. 
Neither  the  treasurer,  nor  any  person  connected  with  the  society  and  occupying  the  pre- 
mises, resided  in  the  parish  or  held  property  there,  except  as  above  mentioned. 

Held,  that  the  rate  was  bad,  there  being  no  beneficial  occupation. 
'  The  same  treasurer  was  assessed  to  a  church  rate  for  the  same  premises,  under  stat. 
6  G.  4.  c.  clxxvi.  (for  extinguishing  tithes  in  the  parish  o't  St.  JB.),  which,  for  raising  a 
yearly  sum  to  be  paid  to  the  rector  in  lieu  of  tithes,  and  for  repairing  the  church,  &c., 
gave  authority  to  lay  a  church  rate  upon  "  all  persons,  inhabitants  and  occupiers  of  lands, 
tenements,  hereditaments,  and  premises  within  the  said  parish."  Before  the  act,  parties 
renting  premises  in  the  parish  were  liable  to  tithe,  in  proportion  to  their  rents. 

Held,  that  occupiers,  though  not  being  resident  inhabitants,  or  occupying  beneficially,  were 
liable  to  the  rate ;  and  that  the  treasurer,  as  representing  the  society,  was  properly  rated,  j 

Wilson, 
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61.,  for  (among  other  things)  the  employment,  mainte- 
nance, and  regulation  of  the  poor  in  the  said  parish. 
By  sect.  16  of  that  statute  it  is  enacted,  "  that  the  rector, 
churchwardens,  overseers  of  the  poor,  and  inhabitants  of 
the  said  parish  "  "  shall,  from  time  to  time,  make  such 
rate  or  rates,  assessment  or  assessments,"  "  for  and  to- 
wards the  relief  of  the  poor  of  the  said  parish,"  "  upon 
all  and  every  person  or  persons  who  do  or  shall  inhabit, 
hold,  occupy,  possess,  or  enjoy,  any  land,  house,  shop, 
warehouse,  coach-house,  stable,  cellar,  vault,  or  any 
other  building,  tenement,  or  hereditament,  within  the 
said  parish,"  "  and  on  every  other  person  and  persons 
who  by  law  is,  are,  or  shall  be  chargeable  or  liable  to  be 
assessed  for  or  towards  the  relief  of  the  poor  of  the  said 
parish,  as  they  the  said  rector,  churchwardens,  overseers 
of  the  poor,  and  inhabitants  of  the  said  parish,"  "  shall 
think  necessary  and  proper  to  be  rated  and  assessed." 

The  defendant,  at  the  time  when  he  was  assessed  to  the 
said  poor  rate,  was,  and  still  is,  the  honorary  treasurer 
of  the  London  Missionary  Society,  which  was  founded  en- 
tirely for  religious  and  charitable  purposes,  and  is  wholly 
supported  by  voluntary  and  charitable  contributions. 

The  premises  in  respect  of  which  the  Society  are 
assessed  are  situate  in  Si.  Botolphy  Bishopgate,  and  con- 
sist of  a  building  erected  at  the  expense  of  the  society, 
and  by  them  occupied  merely  for  conducting  the  affairs 
of  the  institution,  under  an  agreement  for  a  building 


possessing,  or  enjoying  a  certain  messuage  or  tenement 
and  premises,  situate  in  Bloiiifield  Street'^  in  the  said 
parish,  the  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 


The  Queen 
against 
"Wilson.  . 


The  rate  in  question  was  made  under  an  act,  35  G.  3. 


lease 


WlI.SON. 
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1840.  lease  from  the  corporation  of  London,  a  copy  of  which 
■   was  annexed  to  the  case.     The  building  comprises 

The  Queen  .  .  ,        ,  .        i  •  ,  i 

agcanst  various  apartments,  viz.  a  board-room,  m  which  the 
board  of  management  and  subscribers  to  the  society  are 
accustomed  to  assemble;  a  secretary's  room,  a  museum, 
several  clerks'  offices,  and  several  store  rooms  in  which 
various  articles  intended  for  exportation  in  further- 
ance of  the  society's  objects  are  deposited.  No  per- 
son has^  ever  slept  upon  any  part  of  the  premises. 
The  clerks  and  officers  of  the  establishment  all  attend 
during  a  portion  of  the  day  only,  and  leave  the  premises 
in  the  evening,  locking  them  up  and  taking  the  keys 
away  with  them.  The  defendant  attends  on  the  pre- 
mises about  one  day  in  a  week,  for  a  few  hours  only,  in 
his  capacity  of  treasurer,  and  for  the  purpose  of  super- 
intending the  society's  affairs,  which  are  there  carried  on 
by  the  society's  clerks.  He  receives  no  remuneration 
from  the  society,  but,  on  the  contrary,  contributes 
largely  to  their  funds ;  nor  does  he,  or  any  other  person 
connected  with  the  society,  derive  any  pecuniary  profit 
or  personal  emolument  in  any  way  from  their  occupa- 
tion of  the  premises ;  the  clerks  who  receive  salaries 
being  mere  servants  of  the  society,  who  are  paid  as  such 
for  their  daily  services  performed  on  the  premises. 
Neither  the  defendant  nor  any  other  person  connected 
with  the  society,  and  occupying  their  premises  as  above 
described,  was,  at  the  time  the  said  poor  rate  was  made, 
or  now  is,  resident  within  the  parish  of  St,  Botolph,  or 
possessed  of,  or  in  any  manner  interested  in,  any  pro- 
perty situate  within  that  parish,  except  as  above  men- 
tioned. 

Annexed  to  the  case  was  a  minute  of  the  Common 
Council  of  the  city  of  London^  stating  that  the  com- 
mittee 
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mittee.for  letting  the  city  lands  had  made  a  report  1840. 
for  ffrantinfi:  to  the  trustees  for  the  London  Missionary    ^,  ~ 

o  <=>  The  Queen 

Society  a  building  lease  of  ground  in  Bloinfield  Street, 
which  was  read  in  these  words. 

To  the  right  honourable  the  lord  mayor,  &c.,  in 
common  council  assembled.  "  We  whose  names  are 
hereunto  subscribed,  your  committee,"  &c.,  "  do  cer- 
tify that  we  have  received  a  proposal  from  trustees  for 
the  London  Missionary  Society  to  take  a  lease  of  a  piece 
of  ground  on  the  east  side  of  Blomfield  Street,  Moor- 
yields,  for  ninety  years  from  Lady  day  next,  at  a  pepper 
corn  rent  for  the  first  year,  and  afterwards  at  the 
yearly  rent  of  30/.,  and  to  erect  good  and  substantial 
buildinjys  to  cover  the  whole  front  of  the  said  (jround, 
agreeably  to  an  elevation  to  be  approved  by  us,  and 
to  the  satisfaction  of  the  clerk  of  the  city's  works." 
(An  agreement  for  40/.  a  year  was  then  stated.) 
"  We  are  therefore  of  opinion  that,  on  the  said  build- 
injTS  beino:  erected  to  the  satisfaction  of  the  clerk  of  this 
city's  works,  a  lease  should  be  granted  to  the  said 
trustees  for  ninety  years  from  Lady  day  next,  at  a 
pepper  corn  rent  for  the  first  year,  and  at  the  yearly 
rent  of  40/.  for  the  residue  of  the  term,  payable  quar- 
terly, clear  of  taxes,  subject  to  a  condition  to  keep  the 
premises  in  substantial  repair  during  the  said  term,  and 
under  the  usual  covenants.  All  which  we  submit  to 
the  judgment  of  this  honourable  court.  Dated  this 
19th  day  of  February  1835."  Signed,  &c.  (Names  of 
the  committee.)  The  minute  stated  that  the  common 
council  agreed  in  the  report;  and  it  was  referred  to 
the  said  committee  to  carry  the  same  into  execution. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  society,  under  these  circumstances,  were  liable 
to  be  assessed  to  the  poor  rates  in  St.  BotolpJu 
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1840. 

The  Queen 
against 
Wilson. 


The  Queen  against  The  Same. 

The  said  Thomas  Wilson  was  also  assessed  to  a  church 
rate,  as  "  an  inhabitant  and  occupier "  of  a  messuage 
or  tenement  (the  same  premises) ;  and  the  sessions,  on 
appeal,  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

The  church  rate  was  made  under  stat.  6  G.4.  clxxvi., 
local  and  personal,  public  («),  which,  after  reciting  that 
it  will  be  beneficial  to  the  inhabitants  of  the  said  parish 
that  a  certain  annual  stipend  should  from  thenceforth 
be  paid  to  the  rector  for  the  time  being  in  lieu  and  in 
satisfaction  of  all  tithes  or  payments  in  lieu  of  tithes 
within  the  parish,  in  manner  after  mentioned,  enacts 
(sect.  1),  "That  the  churchwardens  of  the  said  parish 
for  the  time  being  shall  from  time  to  time  for  ever  here- 
after pay,  or  cause  to  be  paid,  to  the  rector  for  the  time 
being  of  the  said  parish,"  "  one  annual  sum  of  2500/.," 
"  in  lieu,  satisfaction,  and  discharge  of  all  tithes,  or  pay- 
ment in  lieu  of  tithes,  to  which  such  rector  is  entitled 
or  might  by  law  claim  as  such  rector  as  aforesaid  within 
the  same  parish."  It  further  enacts  (sect.  7),  "  That 
from  and  immediately  after  the  24th  day  of  June  1825, 
all  tithes,  and  payments  in  lieu  of  tithes,  which  the  said 
rector  for  the  time  being  might  otherwise  have  had  by 
law,  or  to  which  the  rector  for  the  time  being  is  entitled 
or  might  claim  within  the  said  parish,  shall  cease  and  be 
for  eVer  extinguished."  And  for  raising  and  paying  the 
said  annual  sum  of  2500/.,  and  also  for  the  purpose  of 
repairing  the  parish  church,  and  otherwise  carrying  the 


(a)  "  For  extinguishing  tithes,  and  customary  payments  in  lieu  of 
tithes,  within  the  parish  of  St,  JBotolph  without  Bishopgate,  in  the  liber- 
ties of  the  city  oi  London;  and  for  making  compensation  to  the  rector' for 
the  time  being  in  lieu  thereof." 

objects 
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objects  of  the  said  act  into  effect,  it  enacts  (sect.  14)  1840. 
that,  at  a  vestry  meeting  to  be  convened  once  every  rj^^^  Queen 
year,  or  oftener  if  required,  the  churchwardens  and  in- 
habitants, or  any  ten  of  the  said  inhabitants,"  "  shall 
proceed  to  make  and  sign  a  sufficient  assessment,  to  be 
called  The  church  rate,  upon  all  persons,  inhabitants  and 
occupiers  of  lands,  tenements,  hereditaments,  and  pre- 
mises within  the  said  parish,  except  the  said  rector  for 
the  time  being and  it  then  provides  "  that  all  person 
and  persons  who  shall  become  resident  within  the  said 
parish,  and  liable  to  be  rated  to  the  said  church  rate, 
after  the  making  of  any  such  rate,  and  during  the  period 
for  which  the  same  rate  was  made,  shall,  in  the  church 
rate  made  next  after  he,  she,  or  they  shall  become 
resident,  be  rated  and  assessed  from  the  day  of  her, 
his,  or  their  becoming  so  resident." 

The  case  then  stated  that  the  parish  of  SL  Botolp/i, 
at  the  time  when  that  act  passed,  was  governed  by 
stat.  37H,S,  12.  and  the  decree  made  thereon,  the 
enrolment  of  which  was  recognized  in  a  case  some  years 
back,  taken  to  the  House  of  Lords  by  appeal  {a). 
Clause  1  (from  the  words,  "  That  the  citizens  and  in- 
habitants      and  clauses  2  and  3  (6),  were  set  out. 

The  case  then  set  forth  the  nature  of  the  appellant's 
employment,  and  of  the  premises,  the  mode  of  occu- 

(a)  Macdougally.  Furrier,  4Bligh,  N.  ;S'.,433.    S.  C.  2  Doio  4;  Clark, 
135. 

(6)  Printed  at  the  end  of  stat.  37  H.  8.  c.  12.  Part  of  clause  1,  set 
out  in  the  case,  is  as  follows.  "  That  the  citizens  and  inhabitants  of 
the  said  city  London  and  liberties  of  the  same,  for  the  time  being,  shall 
yearly  without  fraud  or  covin  for  ever  pay  their  tithes  to  the  parsons, 
vicars  and  curates  of  the  said  city,  and  their  successors  for  the  time  being, 
after  the  rate  hereafter  following,  that  is  to  wit,  of  every  xs.  rent  by  the 
year  of  all  and  every  house  and  houses,  shops,  ware-houses,  cellars,  stables, 
and  every  of  them  within  the  said  city  and  liberty  of  the  same  xvi.  d.  oh." 
Ascending  rates  are  then  imposed  for  higher  rents. 

H  2  pation. 
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1840.  pation,  the  report,  and  resolution  of  common  council 
_  under  which  the  ffround  was  let,  and  the  non-residence  of 

The  Queen  _  ' 

agavist       the  appellant  and  the  society,  &c.,  as  in  the  preceding  case, 

Wilson, 

from  the  words,  "  The  defendant,  at  the  time  "  &c.  (a). 
It  was  added,  that  the  society  have  occupied  their 
present  premises  in  the  manner  above  described  since 
September  1835;  before  which,  they,  for  several  years, 
occupied  similar  premises  in  a  similar  manner  in  an 
adjoining  parish  ;  and  that  they  have  never  hitherto 
been  assessed  to  or  paid  the  rate  in  question. 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  society,  under  these  circumstances,  were 
liable  to  the  said  church  rate  under  the  recited  statute. 
The  cases  were  now  argued  [h), 

E.  Peny,  in  support  of  the  order  of  sessions  in  the 
case  of  poor  rate.  It  is  understood  on  both  sides,  that 
no  distinction  ai'ises  here  between  the  treasurer  and 
the  society;  and  that,  for  the  purposes  of  this  case,  the 
local  act  does  not  materially  differ  from  stat.  43  Eliz. 
c.  2.  The  case,  then,  is  not  within  any  of  the  established 
exemptions  from  rateability  under  that  act.  In  Ee.v  v. 
Waldo  (c)  there  was  no  beneficial  occupier.  Here,  the 
owners  of  property  are  occupying  it,  and  enjoy  it  by 
putting  it  to  such  uses  as  they  think  fit.  It  may  be  said 
that  the  uses  are  wholly  religious  and  charitable,  and 
the  owners  in  a  manner  trustees,  deriving  no  profit,  as 
in  Rex\.  Waldo  {c)  and  Rex  v.  Woodward  [d).  But  the 
case  does  not  shew  what  the  religion  and  the  religious 
purposes  are :  and,  since  stat.  3  &  4  i^.  4.  c,  30.,  the 
exemption  on  this  ground  must  be  limited  to  the  cases 

(  ft)  Ante,  p.  95. 

(^)  Before  Lord  Denman  C.  J.,  JJttledale,  Paiteson,  and  Williams  Js. 
(r)  Cald.  358.  '  (ri)  5  T.  11.  79. 

there 
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there  pointed  out.  [Lord  Denman  C.  J.  That  act  re- 
lates enth'ely  to  places  of  worship.]  That  premises  are 
used  for  purposes  of  charity  is  not,  in  itself,  a  ground 
of  exemption.  In  Rex  v.  *SV.  Lukes  Hospital  [a]  there 
was  no  person  (except  mere  servants)  who  could  be 
fixed  upon  as  an  actual  occupier.  The  duty  of  pro- 
viding for  the  poor  generally,  under  stat.  4-3  Eliz.  c.  2., 
is  paramount  to  the  objects  of  any  particular  charity. 
There  is  no  authority  for  saying  that  owners  of  premises, 
devoting  them  to  charitable  uses  according  to  their  own 
discretion,  shall  thereby  exempt  them  from  poor  rate. 
Governors  of  the  Bristol  Poor  v.  Wait  (b)  is  an  authority 
to  the  contrary.  And  the  argument  against  such  ex- 
emption is  peculiarly  strong  where  the  charitable  pur- 
])oses  are  to  be  executed  in  foreign  countries,  which 
appears  to  be  the  case  here. 

Ryland^  contra.  The  ground  of  exemption  here  is, 
that  there  is  no  beneficial  occupier.  Governors  of  the 
Bristol  Poor  v.  Wait  [b).  was  much  discussed  in  a  case 
which  came  before  this  Court  last  term,  and  the  dis- 
tinction between  that  and  such  a  case  as  the  present 
clearly  pointe4  out  in  argument  {c).  Here  the  society 
are  within  the  rule  of  exemption  acted  upon  in  JRex  v. 
Waldo  (d)y  Ilea;  v.  St.  luiihes  Hospital  («),  and  Bex 
v.  St.  BartholomeisS s  [e).  A  distinction  is  drawn  here 
because  the  society  are  owners  of  the  premises ;  but 
that  is  immaterial,  if  the  occupation  be  not  beneficial. 
In  the  case  of  St.  Luke's  [a)  lessees  were  held  not 
rateable :  in  that  of  St.  Bartholomex^' s  {e)  the  parties 

(a)  2  Burr.  1053.  {h)  5  A.     E.  1. 

(c)  See  Regina  v.  Erminster,  ante,  p.  1.  ;  Reginav.  Sterri/,  ante,  p.  S4. 

(f/)  Cald.  358.  (c)  4  Burr.  24[i5. 

H  3  rated, 
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1840.      rated,  and  held  exempt,  were  seised  in  fee«    Bayley  J., 
in  Hex  v.  Green  («),  states  the  law  thus  :  "  It  has  been 

The  Queen 

against      made  a  question  in  several  cases,  whether  a  person 

WiLSONt 

residing  in  a  house  used  for  charitable  purposes  is 
liable  to  contribute  to  the  relief  of  the  poor.  In  Rex 
V.  Catt{h\  it  was  decided  that  the  master  of  a  free- 
school  appointed  by  the  minister  and  inhabitants  of  a 
parish  under  a  charitable  trust,  occupying  a  house  and 
garden  belonging  to  the  school,  was  rateable,  although 
they  were  held  by  him  as  a  recompense  for  teaching, 
he  being  a  beneficial  occupier.  Lord  Kenyon  there 
says,  '  To  the  authority  of  the  cases  cited  I  subscribe 
my  assent.  They  proceeded  on  the  ground  that  there 
was  no  occupier.  In  Rex  v.  Waldo  [c)  the  rate  was  held 
to  be  bad  because  there  was  no  occupier ;  the  poor 
children  who  were  placed  there  for  education  could  not 
be  considered  as  occupiers,  neither  could  the  woman- 
servant  who  superintended  them.  That  case  could  not 
be  distinguished  from  that  of  St,  LuJce's  Hospital  (c?), 
where  the  rate  was  also  quashed,  because  there  was  no 
beneficial  occupier.  But  when  a  case  arises  where  a 
person  is  found  to  be  the  beneficial  occupier  of  a  house, 
he  must  be  rated,  though  the  house  be  appropriated  to 
charitable  purposes,'"  Here  no  person  is  found  to  be  a 
beneficial  occupier ;  and  therefore  no  rate  can  be  im- 
posed. 

Cur,  adv.  mlt, 

E.  Perry^  in  support  of  the  order  of  sessions  in  the 
case  of  church  rate.  Stat.  6  G.  4.  c.  clxxvi.  (local  and 
personal,  public)  s.  14.  directs  the  assessment  to  be 

(a)  9  B,      C.  203.  206.  (6)  6  T.  R.  332. 

(c)  Cald.  358.  (rfj  2  Burr.  1053. 

laid 
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laid  on  "  all  persons,  inhabitants  and  occupiers  of  lands,"       1 840. 
&c.,  in  the  parish.    The  society  here  occupy  the  pre-    ^he  Queen 
mises  to  the  full  extent  which  their  occasions  require,  against 

Wilson. 

through  the  medium  of  Wilso?i,  their  treasurer,  who  is 
one  of  their  body,  and  attends  to  manage  their  business. 
The  case  differs  in  that  respect  from  Rex  v.  St.  Luke's 
Hospital  (a),  where  no  such  occupation,  by  any  per- 
son, was  shewn.  The  judgment  of  Lord  Mansjield^  in 
Rex  V.  St,  Bartholomew's  {b\  shews  the  distinction.  And, 
whatever  may  be  the  case  as  to  poor  rate,  neither 
Rex  V.  Woodward  {c)  nor  any  other  authority  decides 
that  religious  or  charitable  purposes  furnish  an  exemp- 
tion from  church  rate.  \_Patteson  J.  The  words  of  this 
act  are  "  persons,  inhabitants  and  occupiers  the  de- 
scriptions of  persons  are  not  disjoined  as  in  stat.  43  Eliz, 
c,  2.  5.  I.]  It  is  not  meant  here  that  the  persons  so  rated 
must  be  both  inhabitants,  in  the  popular  sense,  and  oc- 
cupiers. The  legislature  did  not  contemplate  any  new 
qualification  of  the  liability  to  church  rate.  Abbott  C.  J. 
says,  in  Rex  v.  Adlard  (d),  that  "  the  occupier  of  a  tene- 
ment in  a  parish,  not  used  as  a  dwelling-house,"  "  is  an 
inhabitant  for  all  purposes  of  pecuniary  charge,"  as  "  for 
the  church  rate,  to  which  by  law  all  inhabitants  are 
said  to  be  contributory."  To  the  same  point  are  Paget 
V.  Crumpton  (<?),  and  Jeffrey's  Case  (g),  where  (in  Eraser's 
ed.)  other  authorities  are  cited  in  a  note  {h).  The  effect 
of  the  word  "  inhabitants"  in  different  cases  is  discussed 
in  Rex  v.  Mashiter  [i).    In  Rex  v.  Tunstead  [k\  under  a 

(a)  2  Burr.  1053.  (&)  4  Burr.  2435. 

(c)  5  T.  R.  79.  (d)  4  B.  <|-  C.  772.  778. 

(e)  Cro.  Eliz.  659.  {g)  5  Bep.  66  b. 

{h)  P.  136,  note  (C). 

(i)  6  A.  4;  E.  153.    S.  C.  1  N.  ^  P.  314. 
(k)  3  T.  R.  523. 

H  4  statute 
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SON. 


1840.      statute  exempting  any  person  from  taking  a  poor  child 

.  apprentice  unless  such  person  were  "  an  inhabitant  and 

Tlie  QuKEN 

against  occupier,"  it  was  held  that  mere  non-residence  did  not 
exempt.  The  proviso  as  to  residence,  in  sect.  14  of  the 
present  local  act,  applies  only  to  "  inhabitants"  in  the 
popular  sense;  not  to  persons  who  are  legally  so,  as 
being  "  occupiers."  Wilson,  for  the  purpose  of  this  case, 
is  one  with  the  society,  who  try  the  question  through 
him  ;  and  he  has  on  their  behalf  the  occupation  de 
facto  :  in  Rex  v.  St.  Bartliolome'tsS s  {a)  there  was  no  such 
occupation  in  respect  of  which  the  governors  could  be 
charged. 

Hyland,  contra.  It  certainly  appears  from  Hex  v. 
Adlard{b)  that  the  meaning  of  the  word  "  hihabitants" 
may  vary  with  the  occasions  on  which  it  is  used.  But 
the  enactment  in  question  clearly  contemplates  that  the 
persons  rated  shall  be  resident  inhabitants.  The  pro- 
viso at  the  end  of  sect.  14  is  framed  with  a  direct  view 
to  this  limitation.  And  the  words  "  inhabitants  and 
occupiers "  make  it  necessary  that  the  person  rated 
should  be,  not  only  an  occupier,  but  an  inhabitant,  in 
the  sense  already  pointed  out.  If  the  expression  had 
been  "  inhabitant  occupiers,"  there  could  have  been 
no  doubt ;  and  this  is  equivalent.  \_Patteson  J.  Do 
you  question  that  this  appellant  would  have  been  liable 
to  tithe  before  stat.  6  G.  4.  c.  clxxvi.  ?]  A  non-resident 
person  might  have  been  liable  before  the  statute. 
teson  J.  This  act  cannot  have  been  meant  to  exempt 
those  who  were  liable  before.]  The  words  have  that 
effect.  As  to  the  occupation,  it  is  not  sufficient  that 
Wilson  is  a  member  of  the  society  attending  at  these 

{a)  4  Burr,  24S5.  {b)  4  B.  ^  C.  772. 

premises ; 
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premises;  the  question  is,  whether  or  not  he  is  such  an  1840. 
occupier  as  the  act  requires  ;  for,  if  he  be  not,  the  society     ^  ' 

The  QUEKN 

is  not  liable  to  this  rate.        •  a<rainsi 


Om\  adv.  vult. 

Lord  Denman  C.  J.,  in  the  ensuing  vacation  {June 
18th),  delivered  the  judgment  of  the  Court. 

There  were  two  cases  argued  during  the  present 
term,  in  which  John  Wilson  was  rated  to  the  poor,  and 
to  a  rate  raised  under  a  local  act  for  certain  purposes 
connected  with  the  church,  in  respect  to  the  occupation 
of  a  house  devoted  entirely  to  charitable  and  religious 
purposes ;  that  is,  to  the  uses  of  the  London  Missionary 
Society. 

It  was  argued  that,  though  the  sessions  had  found  that 
general  fact,  the  charity,  being  evidently  all  administered 
in  foreign  parts,  was  not  such  as  our  law  could  recog- 
nise. But,  supposing  this  to  be  so,  we  think  this  appel- 
lant is  protected  from  liability  to  a  poor  rate  by  the 
authority  of  those  decisions  which  require  it  to  be  im- 
posed on  the  beneficial  occupier.  Here  is  neither  benefit 
nor  occupation  according  to  the  language  oF  those  cases, 
and  particularly  the  case  of  Rex  v.  Waldo  [a],  which  has 
frequently  been  recognised,  and  is,  in  its  circumstances, 
extremely  like  the  present.  The  order  of  sessions  must 
therefore  be  quashed,  and  the  rate  amended. 

Order  of  sessions  quashed. 

The  other  rate  stands  upon  different  ground.  It  is 
made  under  an  act  of  parliament  passed  in  the  6  G.  4. 
for  extinguishing  tithes  in  the  parish  of  St.  Botolph^ 

{a)  Cakl.  358. 

Bishopgatc, 


WiLSOK. 


106 


CASES  IN  TRINITY  TERM 


1840.      Bishopgate.     That  act  gives  the  rector  a  regular  sti- 
~~"      pend  in  lieu  of  tithes ;  and  for  raising  that  sum  directs 

The  Queen     ^  ^ 

against       that  the  vestrv  shall  once  a  year  make  a  rate  upon  all 

WlLSOX.  ,  ^         \  ^ 

persons,  inhabitants  and  occupiers  of  land,  tenements, 
hereditaments,  and  premises  within  the  parish,  except 
the  rector. 

* 

The  defendant  in  this  case  represents  the  London 
Missionary  Society,  who  are  unquestionably  the  occu- 
piers of  premises  within  the  parish,  and  come  directly 
within  the  words  and  meaning  of  the  act  in  question. 
The  cases  respecting  beneficial  occupation  with  regard 
to  poor  rates  do  not  apply  to  this  act. 

The  order  of  sessions  must  be  affirmed. 

Order  affirmed. 


White  aga'mst  Teal. 

Issue  being  ^J^ROVER  for  a  box  of  clothes,  of  which  the  declara- 

iDlerof"Not  ^  tion  alleged  the  plaintiff  to  have  been  lawfully  pos- 

frover'  and  sessed  as  of  his  own  property.    Plea,  Not  guilty, 

plaintiff  having  ^j^^  ^^.j^}  ^gfo^,^  j^^^,^  Denmau  C.  J.,  at  the  Lon-^ 

proved  pro- 
perty, demand,  sittings  after  Trinity  term,  1838,  it  appeared  that 

and  refusal,  de-  ^                         J/  5  > 

fendant  offered  the  goods  were  the  property  of  the  plaintiff,  who  oc- 

to  prove  a  lien. 

Held  not  cupied  apartments  in  the  defendant's  house,  and,  upon 

admissible  on  .    .         ,                            t  r     ^        ^    s         ^  i  i 

this  issue, under  quittmg  the  apartments,  leit  the  clothes  there.    A  de- 

4^V^4^*  Plead-  ^^^^^^  and  refusal  were  proved.    The  defence  was,  that 

ings  in  parlicii- 
lar  actions,  IV, 
1 . , because  such 
evidence  would 

contradict  the  rent  due  for  the  apartments,  which  rent  had  not  been 

inducement  in  -        •  f  t  • 

the  declaration,  paid  or  tendered.    The  Lord  Chief  Justice  was  of  opi- 

pialn'tiffwas  pi^u  that  this  dgfeuce  could  not  be  proved  under  the 


the  plaintiff,  on  going  away,  had  told  the  defendant  that 
he  might  retain  the  clothes  till  the  plaintiff  paid  him  the 


posse: 


;sed. 


plea 
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plea  of  Not  guilty :  and  he  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  move  to  enter  a  verdict  for 
the  defendant. 

In  Michaelmas  term,  1838,  Piatt  obtained  a  rule  ac- 
cordingly.   In  Easter  term,  1840  («), 

Kelly  and  Bagley  shewed  cause.  The  lien  could  not 
be  given  in  evidence  under  the  plea  of  Not  guilty. 
That  plea  admits  the  lawful  possession  of  the  plaintiff, 
but  denies  the  conversion.  In  Reg,  Gen,  Hil.  4?  W.  4., 
Pleadings  in  particular  actions^  IV.  1.  (Z»),  the  rule  is 
generally  laid  down  thus  :  "  In  actions  on  the  case,  the 
plea  of  Not  Guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement :  and  no  other  defence  than  such  de-^ 
nial  shall  be  admissible  under  that  plea :  all  other  pleas 
in  denial  shall  take  issue  on  some  particular  matter  of 
fact  alleged  in  the  declaration."  And,  further,  "  in  an 
action  for  converting  the  plaintiff's  goods,"  the  plea  of 
Not  guilty  will  operate  as  a  denial  of  "  the  conversion 
only,  and  not  the  plaintiff's  title  to  the  goods."  The 
lawful  possession  of  the  plaintiff  is  alleged,  in  a  declara- 
tion in  trover,  as  inducement  only :  a  lien  requires  the 
possession  of  the  defendant,  which  therefore  is  incon- 
sistent with  what  the  inducement  asserts.  In  Stancliffe 
V.  Hardwick  {c)i  where  this  question  was  discussed  but 
not  decided,  the  Court  said  that  the  plea  denied  the 
fact  of  the  conversion  only,  and  did  not  enable  the  de- 
fendant to  give  evidence  of  its  legality ;  and  it  is  added, 

(a)  Ma!/  Ytli,  1840.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson, 
and  Coleridge  Js. 

(b)  5  B.  4;  Ad,  ix.     ^       (c)  2  C.  M.  ^  R.  1.    S.  C.    5  Tyrwh.  551. 
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1840.       "  A  doubt  may,  however,  arise,  as  to  the  proper  course 
to  be  pursued,  where  the  defendant  has  a  lien  on  the 

Whitk 

a<i:ainst       goods,  and  there  has  been  only  a  refusal  to  deliver  on 

Teal.  *  .     .   .         .  *^ 

demand  by  the  plaintiff,  which  demand  and  refusal,  it 
is  well  established,  is  not  a  conversion  of  itself,  but  only 
evidence  of  it,  and  may  therefore  be  explained.  The 
Court  are  not  under  the  necessity  of  pronouncing  any 
judgment  upon  this  question  at  present;  but  nothing 
that  has  been  said  is  to  be  taken  as  an  intimation  of 
an  opinion,  that  in  such  a  case,  where  there  has  been 
a  refusal  to  deliver,  on  the  ground  of  lien^  the  right  of 
lien  need  be  specially  pleaded."  The  plaintiff  does  not 
contend  that  the  question  might  not  be  raised  on  a  plea 
of  Not  possessed;  because  "lawfully  possessed"  means 
a  present  right  of  possession,  with  which  a  lien  in  the 
defendant  is  incompatible,  though  not  incompatible  with 
a  property  in  the  plaintiff.  \_Patteson  J.  It  seems  that 
a  lien  may  be  shewn  under  Not  possessed,  as  the  re- 
puted ownership  of  a  bankrupt  was,  on  the  part  of  his 
assignees,  being  defendants ;  Isaac  v.  Belcher  («).]  There 
the  property  is  not  at  once  in  the  assignees,  but  only  when 
they  choose  to  claim  it ;  a  third  party  could  not  set  their 
right  up,  even  under  "  Not  possessed."  In  Roscoe^s  Oc- 
casional Law  Tracts  (1836),  p.  63.,  the  following  remarks 
are  made  upon  the  passage  above  cited  from  the  judgment 
in  Stancliffe  \.  Hardwick  {h).  *'From  the  form  of  ex- 
pression made  use  of  at  the  conclusion  of  the  judgment, 
it  would  rather  seem  to  be  the  opinion  of  the  Court, 
that  a  special  plea  in  the  case  put  would  be  unneces- 
sary ;  yet  it  is  submitted,  that  there  are  strong  reasons 
for  holding  the  case  to  come  within  the  operation  of  the 

(a)  5  M.  ^  W.  139.     See  Brandao  v.  BarneM,  1  Man.  cjj-  Gr.  908. 
(6)  2  C.  M.  cl'  R.I.    S.  C.    5  Tyrivh.  551, 

new 
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new  rules.  The  fact  of  a  demand  and  refusal  being 
merely  evidence  of  a  conversion,  does  not  seem  to 
create  any  material  distinction  between  this  and  other 
cases  of  conversion.  Suppose  that,  in  order  to  support 
his  case,  the  plaintiff  does  not  prove  an  actual  and 
direct  conversion,  but  such  circumstances  only  as  that 
a  jury  may  presume,  from  their  having  occurred,  that  a 
conversion  by  the  defendant  did  in  fact  take  place. 
Would  this  mode  of  proof  make  any  difference  in  the 
pleadings  ?  and  what  distinction  is  there  between  the 
case  put  and  that  of  the  conversion  proved  by  a  demand 
and  refusal  ?  A  demand  and  refusal  are  nothing  more 
than  presumptive  proof  of  a  conversion  previously  com- 
mitted. Then  is  the  nature  of  the  defence  set  up  by 
the  defendant,  viz.  the  right  of  lien,  such  as  to  exone- 
rate him  from  pleading  it  specially  ?  That  there  has  been 
a  conversion  is  proved  by  the  evidence  of  die  demand 
and  refusal.  The  plea  of  the  general  issue,  according 
to  the  case  of  Stancliffe  v.  Hardwick  {a),  only  puts  in 
issue  Xh^  fad  of  that  conversion.  The  defendant  cannot 
deny  or  disprove  that  fact.  By  what  right  then,  and 
under  what  authority,  can  he  give  the  lien  in  evidence, 
under  the  general  issue?"  \_Coleridge  J.  The  question 
is,  whether,  when  it  is  attempted  to  prove  the  conver- 
sion by  shewing  a  demand  and  refusal,  such  proof  may 
not  be  met  by  shewing  matter  which  explains  the  de- 
mand and  refusal,  and  whether  a  lien  does  not  furnish 
such  an  explanation.]  The  lien  explains  the  evidence 
only  by  impugning  the  fact  which  is  admitted  as  the 
first  step,  before  the  conversion  is  questioned,  namely, 
the  lawful  possession  of  the  plaintiff.    \_Patteson  J.  The 

(o)  2  C,  M.     i?.  1.   S.  C.    5'Tyrwh.  551. 
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1840.  defendant  cannot  set  up  an  adverse  title  to  the  pro- 
"  perty,  in  answer  to  a  proof  of  demand  and  refusal. 

White 

against      under  a  plea  of  Not  guilty ;  Barton  v.  Brawn  (a). 

Teal. 

Coleridge  J.  May  it  not  be  said  here  that  the  lien  is 
consistent  with  the  plaintiff's  title ;  that,  in  setting  it  up, 
the  defendant  merely  says,  "  the  property  is  yours  as 
you  allege ;  but  under  such  circumstances  that  I  had 
a  right  to  detain  it "  ?]  The  principle  of  Barton  v. 
Brown  {a)  includes  an  attempt  to  set  up  an  adverse 
possession,  as  well  as  an  adverse  title  to  the  absolute 
property;  the. inducement  in  the  declaration,  if  not  met 
by  a  denial  of  the  possession  modo  et  forma,  is  admitted. 
In  one  case  the  defendant  attempts  to  question  the  ab- 
solute property  of  the  plaintiff ;  in  the  other  he  attempts 
to  shew  that,  though  the  plaintiff  has  the  absolute  pro- 
perty, he  has  not  the  possessory  title  alleged  in  the 
inducement.  An  adverse  title  to  property  would  furnish 
as  full  an  explanation  of  the  demand  and  refusal*  as  a 
lien.  \_Littledale  J.  In  Cooper  v.  Chitty  (6)  Lord  Matis- 
Jield  defines  the  action  of  trover  as  being,  "  in  sub- 
stance, a  remedy  to  recover  the  value  of  personal  chat- 
tels wrongfully  converted  by  another  to  his  own  use."] 
It  is  true  that,  before  the  New  rules,  under  Not  guilty, 
the  question,  whether  a  conversion,  if  proved,  was 
wrongful,  might  be  raised  :  but  that  is  otherwise  now. 
In  FranJmm  v.  The  'Earl  of  Falmouth  {c)  it  was  held 
that,  in  case  for  wrongfully  and  injuriously  diverting 
water  which,  as  the  inducement  alleged,  ought  to  have 
run  and  flowed  to  the  plaintiff's  mill,  the  plea  of 
Not  guilty  put  in  issue  only  the  fact  of  the  diversion, 
and  did  not  raise  the  question  whether  it  was  wrongful 

(a)  5  M.  ^  W.  298.  (h)  1  Bihrr,  20.  31. 

(c)  1  A.  ^  E.  452. 

or 
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or  not.  ILittledale  J.  It  comes  to  the  ^question,  what  1840. 
"  conversion  "  means.]    It  means  an  application  of  the 

White 

chattel  to  the  use  of  the  defendant,  inconsistent  with  the  agahist 

Teal. 

right  claimed  in  the  inducement  to  the  declaration  ;  a 
detention  might  be  capable  of  an  explanation  consistent 
with  that  right,  as  where  the  defendant  detained  because 
he  doubted  whether  the  party  applying  was  properly 
authorised :  there  the  evidence  would  fail  to  shew  an 
application  to  the  defendant's  use,  inconsistent  with 
the  fact  of  the  plaintiff  being  entitled.  [Lord  Den- 
man  C.  J,  In  Baldwin  v.  Cole  (a)  Lord  Holt  says,  "  The 
very  denial  of  goods  to  him  that  has  a  right  to  demand 
them  is  an  actual  conversion,  and  not  only  evidence  of  it, 
as  has  been  holden."]  That  seems  not  to  be  law  now : 
though,  generally,  the  demand  and  refusal  will  be  suffi- 
cient evidence,  as  in  Davies  v.  Nicholas  (Z>).  In  Owen  v. 
Knight  [c)  the  Court  of  C.  P.  declined  giving^any  opinion 
on  the  question  now  raised,  but  held  that  the  plea  of  Not 
possessed  would  entitle  the  defendant  to  shew  his  right 
to  retain.  There  Tindal  C.  J.  said,  "  The  action  of 
trover  only  lies  where  the  plaintiff  has  the  right  to  pos- 
session, as  well  as  a  legal  property  in  the  subject  of  the 
suit.  That  was  established  by  the  case  of  Gordon  v. 
Harper  [d),  which  decided  that,  where  goods,  leased  as 
furniture  with  a  house,  had  been  wrongfully  taken  in 
execution  by  the  sheriff,  the  landlord  could  not  maintain 
trover  against  the  sheriff  pending  the  lease,  because,  to 
maintain  such  an  action,  he  must  have  the  right  of  pos- 
session as  well  as  the  right  of  property  at  the  time." 
This  shews  that  the  inducement  claims  a  right  of  pre- 

(a)  6  Mod.  212.  (b)  7*  C.  8f  P.  329. 

(c)  4iVew  Ca.  54.    See  Gregg  v.  Wells,  10  J,  90. 
{(1)  7  T.  R.9. 
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1840.      sent  possession,  at  the  time  of  the  conversion,  incon- 
~      sistent  with  a  lien  in  the  defendant.    [PatlesonJ,  The 

White 

against  declaration  in  trover  admits  a  lawful  possession  in  the 
.defendant  at  the  time  of  the  conversion,  but  claims  a 
right  of  possession  for  the  plaintiff:  then  it  complains 
of  a  conversion  by  the  defendant,  which  shews  that  the 
plaintiff  asserts  a  right  of  possession  at  the  time  of  the 
conversion.  That  is  the  principle  of  Gordon  v.  Har- 
per  («).]  The  only  difference  between  the  defence  here 
and  that  in  Owen  v.  Knight  (b)  is,  that  there  a  posses- 
sion under  a  mortgage  was  claimed  by  the  defendant, 
and  here  a  possession  under  a  lien  :  and  that  difference 
does  not  affect  the  principle.  In  Scarfe  v.  Morgan  (c) 
the  defendant  in  trover  succeeded  on  the  ground  of  lien ; 
but  he  pleaded,  not  only  Not  guilty,  but  that  the  chattel 
was  not  the  property  of  the  plaintiff.  The  right  set  up 
by  the  defendant  here  would  support  an  action  of  trover 
by  himself.  Vernon  v.  Shipton  (d)  shews  that  the  plain- 
tiff's property  cannot  be  disputed  in  an  action  of  trover 
under  a  plea  of  Not  guilty,  if  an  actual  conversion  in 
fact  (not  merely  a  demand  and  refusal)  be  shewn.  In 
Weeding  v.  Aldrich  [e)  defendant  confessed  the  conver- 
sion, and  avoided  it  by  alleging  that  the  deer  converted 
was  taken  damage  feasant :  and  this,  being  specially  de- 
murred to  as  amounting  to  the  general  issue,  was  held 

,  ,  good,  because  the  defendant  did  not,  by  shewing  the 

legality  of  the  conversion,  deny  a  conversion  in  fact, 
and  he  had  not  alleged  matter  inconsistent  with  the 
plaintiff's  title.  [Lord  Denman  C.  J.  referred  to  Stran- 
sham^s  Case  [g).'] 

(a)  7  T.  R.  9.  .  (6)  4  New  Ca.  54. 

(c)  4  M.  ^  W.  270.  id)  2  M.  cj^  W.  9. 

((?)  9  ^.  §•  i:.  861.  (g)  Cro.  Eliz,  97. 
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Platt^  contra.  The  authorities  cited  are  consistent  1840. 
with  the  case  for  the  defendant.    They  shew  only  that  3 

^  White 

a  plea  of  Not  possessed  would  raise  the  question.    But  against 

Teal. 

that  may  be  done,  in  this  case,  by  the  plea  of  Not 
guilty,  which  denies  the  conversion.  The  inducement 
alleges  only  that,  at  one  time,  the  plaintiff  had  the  pro- 
perty and  possession;  and  that  afterwards  the  plaintiff 
had  the  property,  and  the  defendant  the  possession  law- 
fully :  that  is  quite  consistent  with  a  lien  in  the  defend- 
ant at  the  time  of  the  alleged  conversion.  And  the  lien 
disproves  the  conversion,  because  it  destroys  the  effect 
which  the  evidence  of  demand  and  refusal,  if  unex- 
plained, would  have.  A  plaintiff  may  have  the  property 
without  being  entitled  to  maintain  trover ;  and  he  may 
be  entitled  to  maintain  trover  without  having  the  pro- 
perty. But  a  lien  is  a  case,  not  of  actual  conversion, 
but  of  detention :  the  question,  upon  mere  evidence  of  de- 
tention, must  always  be,  whether  the  circumstances  of  the 
detention  be  such  as  to  shew  a  conversion.  In  Weeding 
V.  Aldrich  (a)  a  seizing  and  taking  was  justified,  under 
distress,  damage  feasant ;  and  the  plea  ended  thus, 
"  which  said  seizing  and  taking  is  the  same  conversion 
whereof"  &c.  This  was  held  a  good  answer  to  the 
declaration.  Therefore  even  a  seizing  and  taking,  if 
not  wrongful,  is  not  a  conversion.  [Lord  Denman  C.  J. 
I  think  the  notion  of  a  conversion  which  is  not  wrongful 
is  new.]  In  Barton  v.  Brown  (b)  the  attempt  was  to 
deny  the  absolute  property,  under  a  plea  of  Not  guilty. 
The  effect  of  Frankum  v.  The  Earl  of  Falmouth  {c)  is 
merely  that  the  plea  of  Not  guilty  there  put  in  issue 
only  an  actual  diversion,  not  its  wrongfulness.    So  here 

(a)  9A.^E.S6l.  (6)  5  M.  ^  W.  298. 

(c)  2  A.^E.  452. 
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184<0.  the  plea  will  put  in  issue  the  actual  conversion  only: 
■  and  a  demand,  and  refusal  grounded  on  lien,  prove  no 
against  conversion  at  all.  A  plea  which  confessed  merely  a  de- 
tention would  be  bad.  In  Hartford  v.  Jones  (a)  Lord 
Holt  held  that,  if  the  detainer  was  alleged  to  be  lawful, 
a  conversion  was  not  confessed.  So,  by  Trevor  C.  J.  at 
Nisi  Prius,  "  denial  is  no  evidence  of  a  conversion,  if 
the  thing  appears  to  have  been  really  lost  by  negli- 
gence ;  but  if  that  does  not  appear,  or  if  the  carrier  had 
it  in  custody  when  he  denied  to  deliver  it,  it  is  good 
evidence  of  a  conversion;"  Anonymous  {b)  case  in  SaU 
held.  In  I>ee  v.  Bacoyi  (c),  a  justification  in  trover  under 
distress,  damage  feasant,  was  held  bad  for  not  confess- 
ing the  conversion.  In  Allen  v.  Harris  {d)  a  conversion 
was  expressly  confessed,  but  avoided  by  a  release.  In 
.  Agar  V.  Lisle  {e)  it  was  held  that  a  special  plea  shewing 
a  lawful  detainer  was  bad,  because  it  did  not  confess  the 
conversion.  Vernon  v.  Skipton  (g)  is  inapplicable,  be- 
cause in  that  case  there  was  an  actual  conversion.  Wil' 
Hams  V.  Gesse  {h)  is  an  instance  of  a  demand  and  refusal 
explained,  under  a  plea  of  Not  guilty,  by  circumstances 
shewing  that  there  was  no  conversion. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  in  this  term  (11th  Jwie),  deli- 
vered the  judgment  of  the  Court. 

This  was  an  action  of  trover  for  a  box  of  clothes. 
The  plea  was  Not  guilty. 

On  the  trial,  after  the  plaintiff  had  given  evidence  of 

(a)  2  Salk.  654.    S.  C.  3  Salh  366. ;  1  Ld.  Ra^m.  393. 
(6)  2  Salk.  655. 

(c)  Cro.  Miz.  435.  See  note  (a)  to  Weeding  v.  Aldrick,  9  A.  ^  E.  867. 
{d)  2  Lutw.  1537.  (e)  Hob.  187.  (5th  ed.). 

{g)  2M.^W.  9.  (A)  3  New  Ca.  849. 
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a  demand  and  refusal,  the  defendant  offered  to  prove  1840. 
that  the  goods  were  placed  in  his  hands  by  the  plaintiff,  "vv^^ 
to  be  kept  till  payment  of  certain  rent,  which  never  had  against 
been  paid.    I  refused  this  evidence,  thinking  it  inad- 
missible under  the  plea  of  Not  guilty.   A  rule  for  a  new 
trial  (a)  has  been  fully  argued  and  considered ;  and  the 
Court  are  of  opinion  that  the  evidence  was  not  admis- 
sible under  the  plea  of  Not  guilty. 

That  plea,  by  the  new  rules,  denies  only  the  conver- 
sion, and  admits  the  title  of  the  plaintiff.  Now  that  title 
consists  of  the  right  of  property  and  the  right  of  pos- 
session at  the  time  of  the  alleged  conversion  ;  Gordon  v. 
Harper  (b) :  but  a  lien  is  inconsistent  with,  and  negatives, 
the  plaintiff's  right  of  possession.  If,  therefore,  proof  of 
it  were  admitted  under  the  plea  of  Not  guilty,  the  de- 
fendant would  be  allowed  to  give  in  evidence  at  the  trial 
a  negation  of  that  matter  which  he  has  by  his  plea  ad- 
mitted on  the  record.  He  ought  to  have  traversed  that 
the  plaintiff  was  possessed  as  of  his  own  property,  in 
manner  and  form  as  alleged  in  the  declaration;  and 
then  he  would  have  put  in  issue  the  plaintiff's  right  of 
possession,  as  was  holden  in  Owe7i  v.  Knight  {c\  and 
would  have  been  entitled  to  prove  the  lien  in  order  to 
negative  that  issue. 

The  case  of  Sfmicliffe  v.  Hardwich  [d)  was  cited ;  in 
which  the  Court  of  Exchequer,  in  giving  judgment, 
guard  against  being  supposed  to  decide  that  a  lien 
might  not  be  given  in  evidence  under  a  plea  of  Not 
guilty,  in  order  to  answer  a  case  of  demand  and  refusal 
proved  by  the  plaintiff  as  evidence  of  a  conversion.  The 

(a)  See  p.  107,  ante.  (6)  7  T.  R,  9. 

(c)  4  New  Ca.  54. 

(rf)  2  CM.  8;  n,  I.   S.  C.  5  Tyrwlu  551. 
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[  Tuesday, 
November  9th 
1841.] 

On  a  plea,  in 
detinue,  that 
the  goods  were 
not  the  goods 
of  plaintiff,  de- 
fendant may- 
set  up  a  lien. 


Court  did  not  there  decide  that  a  lien  might  be  given  in 
evidence  under  the  plea  of  Not  guilty,  but  used  the  ex- 
pressions alluded  to  solely  for  the  purpose  of  leaving 
that  question  entirely  open. 

Other  matters  were  touched  in  the  argument,  on 
which  we  need  not  now  remark.  The  rule  must  be 
discharged. 

Rule  discharged  (a). 

(o)  The  following  case  was  decided  in  Michaelmas  term,  1841. 

Lane  against  Tewson. 

Detinue.  The  declaration  alleged  that  plaintiff,  to  wit  on  &c.,  delivered 
io  defendant  certain  goods,  to  wit  fifty  trees,  of  the  said  plaintiff  of  great 
value,  to  wit  &c.,  to  be  redelivered  by  defendant  to  plaintiff  when  de- 
fendant should  be  thereunto  requested ;  but  that  defendant,  though  after- 
wards, to  wit  on  &c.,  requested  &c.,  hath  not  as  yet  delivered  &c.,  but 
neglected  and  refused  &c.,  and  hath  detained  and  still  unjustly  detains 
the  same  from  plaintiff,  &c.' 

Plea,  that  the  said  goods  in  the  declaration  mentioned,  at  the  time  of 
the  said  alleged  detention  thereof,  were  not,  nor  are  they,  nor  was  nor  is 
any  part  thereof,  the  goods  of  the  plaintiff,  in  manner  &c.  Conclusion  to 
the  country.    Issue  thereon. 

On  the  trial,  before  Parke  B.,  at  the  Lincoln  Summer  assizes,  1841,  it 
appeared  that  the  plaintiff  had  bought  the  trees  at  a  sale  by  auction. 
The  defendant  was  the  auctioneer ;  and  his  case  was,  that  he  had  a  lien  on 
the  trees  for  his  commission  and  charges.  For  the  plaintiff  it  was  con- 
tended, first,  that  an  auctioneer  could  not  have  such  a  lien ;  secondly, 
that  the  lien,  if  available,  could  not  be  proved  on  the  above  issue,  but 
should  have  been  specially  pleaded.  Parke  B.,  after  some  doubt,  held  that 
the  auctioneer  had  a  lien ;  and  he  directed  a  verdict  for  the  defendant, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff  if  the  Court  should 
think  that  the  plea^did  not  let  in  the  defence. 


Palguf/,  in  this  term  {November  5th,  before  Lord  Denman  C.  J.,  Wil- 
liams, Coleridge,  and  Wightman  Js).,  moved  accordingly,  and  cited  Richards 
V.  Franlmm  {6  M.  ^  W.  420). 

Cur.  adv.  vult. 

Lord  Denmak  C.  J.  now  delivered  iudgment  as  follows. 


The  question  in  this  case  was,  whether,  in  an  action  of  detinue,  a  lien 
could  be  set  up,  under  a  plea  denying  that  the  goods  were  the  plaintiff's. 

We 
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We  think  that  the  learned  Judge  ruled  rightly.    A  similar  point  has  IS^O. 
been  decided  in  an  action  of  trover  :  and  we  think  that,  in  detinue,  this 
plea  lets  in  the  defence  of  lien.  Lane 

Rule  refused.  against 
Tewson. 


Ladd  asraimt  Thomas  and  Little.  Jw</ay, 

^  June  5th. 

T^RESPASS.    The  declaration  stated  that  defendants  Tender  of  satis- 

broke  and  entered  plaintiff's  dwelling  house,  made  trainoristoo 

a  noise  and  disturbance  therein,  and  continued  therein  good^s^have^^ 

making  such  noise  &c.  for  five  days,  and  during  that  p^^^^^j"  rj,^-^ 

time  seized  and  took  ^oods  and  chattels  of  plaintiff,  to  rule  applies  to 

°  goods  seized 

wit  &c.,  there  found,  of  great  value  &c.,  and  converted  fo"*  rent,  as  well 

as  to  cattle 

and  disposed  of  the  same  to  their  own  use.  taken  damage 

Pleas.    ] .  Not  guilty.    Issue  thereon.    2.  That  de-     Held,  by 
fendants  entered  to  seize,  and  seized,  as,  for,  and  in  the  cl'xj^hat' 
name  of,  a  distress  for  rent  due  in  respect  of  the  pre-  proper  form  of 
mises  to  Mary  Packwood  and  others,  under  whom  de- 

'  tmumg  on  the 

fendants  justified  as  bailiffs;  and  that  defendants  im-  plaintiff 's pre- 
mises to  keep 

pounded  the  goods  on  the  most  fit  and  convenient  part  possession  of 

goods  dis- 

of  the  dwelling-house  in  which  &c.,  for  the  purpose  of  trained,  after 
the  distress,  according  to  the  statute  &c. ;  for  which  pur-  ceasedTo  be^^* 

lawful. 

Declaration  in  trespass  for  breaking  and  entering  plaintiff's  house,  continuing  there  &c., 
and  seizing  and  converting  his  goods.  Plea,  that  defendants  entered  as  bailiffs  to  distrain, 
and  distrained,  for  rent  in  arrear,  impounded  the  goods  in  the  most  convenient  part  of  the 
premises  for  the  purpose  of  the  distress,  and  remained  a  reasonable  time  for  that  purpose. 
Replication,  that  plaintiff  sued,  not  ort/y  for  the  trespasses  attempted  to  be  justified,  but  also 
because,  after  defendants  had  entered  for  the  purposes  mentioned  in  the  plea,  and  after 
plaintiff  had  tendered  to  them  a  sufficient  sum  in  satisfaction  of  the  rent  and  costs,  and 
after  defendants  ought  to  have  accepted  the  sum  so  tendered,  and  withdrawn,  and  given 
up  the  goods  so  seized  and  distrained  as  in  the  plea  mentioned,  defendants  remained  on 
the  premises  a  long  time  &c.,  and  converted  the  goods  ;  which  trespasses  newly  assigned 
are  other  and  different  trespasses  &c.  Rejoinder,  that  plaintiff  did  not  tender  a  sufficient 
sum  for  arrears  and  costs.    Issue  thereon. 

Held,  on  motion  in  arrest  of  judgment,  after  verdict  for  plaintiff,  that,  on  the  whole 
record,  it  did  not  appear  that  tender  had  been  made  before  the  distress  M'as  impounded ; 
but  (per  Patteson  J. )  the  contrary  was  to  be  inferred.  And,  taking  the  statement  to  be 
ambiguous,  that  it  was  not  cured  by  verdict,  since  the  time  of  tender  was  no  part  of  the 
matter  in  issue.    Judgment  arrested. 

I  3  pose 
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184?0.  pose  defendants,  as  such  bailiffs  Stc,  remained  and  con- 
— — "      tinned  in  the  dwelling  house  in  which  Sec,  for  a  reason- 

ITadd 

against      able  time,  to  wit  &c.,  and  in  so  doing  unavoidably  &c. ; 

which  are  the  said  supposed  trespasses  &c.  Verifica- 
tion. 3.  Like  justification  under  another  distraining 
party.  Verification.  4.  Justification  by  Thomas  as  re- 
ceiver appointed  by  the  Court  of  Chancery,  and  by 
Little  as  his  bailiff  (a). 

(a)  The  plea  stated  a  holding  by  plaintiff  under  certain  parties,  at  a 
rent,  which  was  in  arrear ;  that,  before  the  time  when  &c.,  and  before  the 
commencement  of  this  suit,  viz.  on  &c.,  a  suit  was  commenced  in  his  then 
Majesty's  High  Court  of  Chancery,  in  which  the  landlords  and  others 
were  plaintiffs,  and  certain  other  parties  named  were  defendants :  and 
that  such  proceedings  were  afterwards  duly  had  in  the  said  Court,  and  in 
the  said  suit,  that  afterwards,  to  wit  on  &c.,  by  a  certain  decree  then  made 
by  the  said  Court  in  the  said  suit,  it  was  ordered,  amongst  other  things, 
hat  the  Master  in  rotation  should  appoint  a  proper  person  to  be  receiver 
of  the  rents  and  profits  of  certain  freehold  messuages  or  tenements,  here- 
ditaments, and  premises,  in  the  pleadings  in  the  said  cause  mentioned,  of 
which  the  said^  dwelling  house  in  which  &c.  then  was  and  is  part,  and 
that  the  tenants  of  the  said  estates  should  attorn  and  pay  their  rents  in 
arrear  and  growing  rents  to  such  receiver ;  as  by  the  said  decree,  refer- 
ence being  thereunto  had,  &c.  And  that  afterwards,  and  before  the  said 
time  when  &c.,  and  before  the  commencement  of  this  suit,  to  wit  on  &c., 
John  Edmund  Dowdeswell  Esquire,  then  being  one  of  the  Masters  of  the 
said  High  Court  of  Chancery,  and  the  Master  in  rotation  who  was  ordered 
to  appoint  such  receiver  as  aforesaid,  duly  appointed  the  said  defendant 
George  Thomas  to  be  receiver  of  the  rents  of  the  said  freehold  messuages 
or  tenements  &c.  in  the  said  pleadings  mentioned,  of  which  the  said 
dwelling  house  in  which  &c.  then  was  and  is  parcel  as  aforesaid,  whereof 
plaintiff,  afterwards  and  just  before  the  said  time  when  &c.,  to  wit  on  &c., 
had  notice,  and  was  then  required  by  defendants  to  pay  the  said  sum  of 
&c.,  so  in  arrear  as  aforesaid,  to  the  said  defendant  Thomas  as  such  receiver 
as  aforesaid,  which  he  the  said  plaintiff  then  wholly  refused  to  do.  Where- 
fore the  said  defendant  Thomas  in  his  own  right  as  such  receiver  as  afore- 
said, and  the  said  defendant  Little  as  the  bailiff  of  the  said  Thomas  as  such 
receiver  as  aforesaid,  and  by  his  command,  on  the  said  first  day  when  &c., 
entered  &c.  to  distrain,  and  distrained  &c.,  for  the  rent,  and  impounded 
&c.  in  the  most  convenient  part  &c.  for  that  purpose  &c. ;  for  which  pur- 
pose defendant  Thomas  in  his  own  right  as  such  receiver,  and  defendant 
Little  as  such  bailiff  and  by  such  command  &c.,  remained  and  continued 
&c.  Verification. 

Replication 
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Replication  to  pleas  2,  3,  and  4.  That  plaintiff,  by  1840. 
reason  of  any  thing  in  those  pleas  respectively  alleged,  ^^^^ 
ought  not  to  be  barred  from  having  and  maintaining  ^gainst 
his  aforesaid  action  thereof  against  defendants,  because 
he  says  that  he  issued  his  writ  against  defendants, 
and  commenced  his  said  action  thereupon,  not  only  for 
the  said  trespasses  in  the  said  second,  third,  and  last 
pleas  respectively  mentioned,  and  thereby  attempted  to 
be  justified,  but  also  for  that,  after  defendants  had  en- 
tered into  and  upon  the  said  dwelling  house  as  in  the 
said  second,  third,  and  last  pleas  respectively  is  men- 
tioned, and  for  the  purposes  in  those  pleas  respectively' 
mentioned,  and  after  plaintiff  had  offered  and  tendered 
to  defendants,  to  wit  on  29th  September  in  the  year 
aforesaid,  in  satisfaction  and  discharge  of  the  said  ar- 
rears of  rent  in  the  said  second,  third,  and  last  pleias 
respectively  mentioned,  and  of  the  costs  and  charges  of  * 
the  said  distress  in  those  pleas  respectively  mentioned, 
a  large  sum  of  money,  viz.  11/.  135.,  the  same  being 
then  a  sufficient  sum  to  satisfy  and  discharge  the  said 
arrears  of  rent  in  the  said  second,  third,  and  last  pleas 
respectively  mentioned,  together  with  all  the  costs  and 
charges  of  the  said  distress  in  those  pleas  respectively 
mentioned,  and  after  defendants  ought  to  have  accepted 
and  received  the  said  sum  of  money  so  offered  and  ten- 
dered to  them  by  plaintiff  as  aforesaid,  and  after  de- 
fendants ought  to  have  quitted  the  said  dwelling  house 
in  which  &c.,  and  to  have  given  up  and  restored  to 
plaintiff  the  said  goods  and  chattels  so  by  defendants 
seized,  taken,  and  distrained  as  in  the  said  second,  third, 
and  last  pleas  respectively  is  mentioned,  they  the  said 
defendants  remained  and  continued  in  the  said  dwelling 
house  in  which  &c.,  making  a  noise  and  disturbance 

I  4  therein 
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1840.      therein  for  a  long  space  of  time,  viz,  two  days  next  after 
"      the  said  29th  September  in  the  year  aforesaid,  which 

Ladd 

against  Said  two  days  are  part  of  the  said  time  in  the  said  de- 
claration, and  in  the  said  second,  third,  and  last  pleas, 
respectively  mentioned;  and  also  after  the  said  29th 
&c.  converted  and  disposed  of  the  said  goods  and  chat- 
tels in  the  said  declaration,  and  in  the  said  second, 
third,  and  last  pleas,  respectively  mentioned ;  which  said 
trespasses  above  newly  assigned  are  other  and  different 
trespasses  from  the  said  trespasses  in  the  said  second, 
third,  and  last  pleas  mentioned,  and  thereby  attempted 
to  be  justified.  Verification.  Wherefore,  inasmuch  as 
the  said  defendants  have  not  answered  the  said  tres- 
passes above  newly  assigned,  the  said  plaintiff  prays 
judgment,  and  his  damages  by  him  sustained  on  occa- 
sion of  the  committing  thereof,  to  be  adjudged  to  him 
&c. 

Plea  to  new  assignment.  That  plaintiff  did  not  offer 
and  tender  to  defendants,  or  either  of  them,  in  satisfac- 
tion and  discharge  of  the  said  arrears  of  rent  in  the 
said  second,  third,  and  last  pleas  respectively  mentioned, 
and  of  the  costs  and  charges  of  the  said  distress  in  those 
pleas  respectively  mentioned,  any  sum  of  money  suffi- 
cient to  satisfy  and  discharge  the  said  arrears  of  rent  in 
those  pleas  respectively  mentioned,  together  with  all  the 
costs  and  charges  of  the  said  distress  in  those  pleas 
respectively  mentioned,  in  manner  and  form  &c.  Con- 
clusion to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Derman  C.  J.,  at  the  sittings 
in  Middlesex^  after  Michaelmas  term,  1838,  the  plaintiff 
obtained  a  general  verdict  for  40Z.  damages.  Piatt,  in 
the  ensuing  Hilary  term,  obtained  a  rule  to  shew  cause 
why  judgment  should  not  be  arrested,  or  judgment 

given 
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given  for  the  defendant,  non  obstante  veredicto,  on  the 
following  grounds.  1.  That  the  plaintiff,  by  his  repli- 
cation, new  assigned  without  giving  any  answer  to  the 
second,  third,  and  fourth  pleas,  though  he  admitted  that 
the  action  was  brought  for  the  trespasses  therein  men- 
tioned as  well  as  those  newly  assigned,  and  had  taken  a 
general  verdict  for  all.  2.  That  the  proper  form  of  ac- 
tion for  continuing  in  possession  after  tender  of  arrears 
was  not  trespass  but  case.  3.  That  tender  to  bailiffs 
was  of  no  effect.  4.  That  tender  was  too  late  after 
the  distress  had  been  impounded,  Pilkington  v.  Hast- 
z?igs  (a)  was  cited  on  the  last  two  points. 

Erie  and  Knowles  now  shewed  cause.    {_Littledale  J. 
There  is  no  answer  on  the  record  to  the  second,  third, 
and  fourth  pleas.    The  replication  is,  that  the  plaintiff 
sues,  not  only  for  the  trespasses  in  those  pleas  mentioned, 
but  also  for  others  newly  assigned  ;  and  the  allegations 
of  the  second,  third,  and  fourth  pleas  are  not  met.  The 
replication  should  have  been  that  the  plaintiff  sued,  not 
for  the  matters  in  the  first,  second,  and  third  pleas  &c., 
but  &c.   Patteson  J.   You  shew  in  your  replication  that 
you  have  brought  the  action  for  more  than  you  ought.] 
The  defendant  should  have  demurred.    After  he  has 
pleaded  to  the  new  assignment,  and  the  plaintiff  has 
obtained  a  verdict,  the  objection  comes  too  late.  The 
replication  prays  judgment  only  as  to  the  trespasses 
therein  newly  assigned.     If  there  is  a  discontinuance 
as  to  the  rest,  it  is  cured,  after  verdict,  by  stat.  32  H,  8. 
c.  30.  5.1.     Secondly,  as  to  the  form  of  action,  stat. 
1 1  G.  2.  c.  1 9.  s.  1 9.  enacts  that  parties  who,  in  distrain- 

(a)  Cro.  Eliz.  813.    S,  C,  as  Pilkington' s  Case^  5  Rep,  76  a. 

ing 
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1840.  ing  for  rent  justly  due,  commit  irregular  acts  shall  not 
j^^^^       therefore  be  trespassers  ab  initio :  but  they  may  become 

^gainst  trespassers;  for  the  same  clause  gives  the  party  ag- 
grieved an  action  of  trespass  or  case  at  his  election ;  that 
is,  according  to  the  facts  on  which  the  action  may  be 
grounded.  If  it  be  for  improperly  detaining  the  goods 
after  distress  made,  a  declaration  in  trespass  is  right ; 
Griffin  V.  Scott  (a),  Etherton  v.  Popplewell  (b),  Winter- 
bourne  V.  Morgan  {c) :  though  case  also  may  lie,  accord- 
ing to  Brmiscomb  v.  Bridges  (d)  and  Smith  v.  Goodwin  {e). 
It  is  true  that  hovd  Ellenborough,  in  Winterbourne  v,  Mor- 
gan (c),  expressed  great  doubt  whether  trespass  would 
have  lain,  if  "  the  case  had  only  rested  upon  the  mere 
personal  remaining  of  the  party  on  the  premises  without 
any  act  done  by  him  after  the  time  allowed  by  law." 
But  here  such  an  act  is  alleged,  namely,  the  conversion. 
And,  in  that  case,  Le  Blanc  and  Bayley  Js.  were  of 
opinion  that  mere  continuance  after  the  time  allowed  by 
law  made  the  party  a  trespasser.  In  Holland  v.  Bird  [g) 
it  was  not  denied  that  trespass  lay  against  a  distrainor 
for  detaining  and  converting  after  tender  of  the  arrears ; 
it  was  made  a  question,  whether  case  also  lay.  Vertue 
v.  Beasley  (k)  is  also  an  authority  for  the  plaintiff ;  the 
declaration  here  alleging  a  misfeasance,  namely,  the  con- 
version, and  not  a  mere  nonfeasance.  Thirdly,  tender 
to  the  bailiffs  was  sufficient.  In  Smith  y.  Goodwin  (e) 
this  seems  to  have  been  assumed :  the  point  argued  was, 
whether,  a  broker  being  in  possession,  tender  could  be 


(a)  2  Ld.  Ray.  1424. 
(c)  1 1  East,  395. 
{e)  4  j5.  ^  Ad.  413. 
(Ji)  I  ilf.  §•  Roh,  21. 


(6)  1  East,  139. 
(d)  \  B.^  C.  145. 
{g)  10  Ring.  15. 


made 
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made  to  the  landlord.  PilkingtorHs  Case  (a)  is  no  au-  1840. 
thority  for  the  defendants.    There  tender  to  the  bailiff 

Ladd 

was  held  bad,  and  the  reason  given  in  Coke  is,  that  "  he  ^gainst 
cannot  deliver  the  distress  once  taken."  In  that  case 
the  cattle  were  taken  damage  feasant,  and  put  into  the 
common  pound,  so  that  the  custody  was  in  the  pound- 
keeper  :  where  a  distress  is  impounded  on  the  premises 
that  difficulty  does  not  arise.  In  note  (B)  to  Pilking" 
ton's  Case  (6),  Fraser's  ed.,  it  is  said  that  the  reason 
given  by  the  Court  "  must  be  understood  of  a  bailiff 
without  any  special  authority."  If  that  be  so,  the  deci- 
sion is  inapplicable  here.  A  broker  employed  to  distrain 
and  keep  possession  of  goods  must  in  all  cases  be  taken 
to  have  special  authority  to  accept  a  tender.  It  would 
be  very  unjust  and  inconvenient  if  goods  were  im- 
pounded, and  there  were  no  person  at  hand  having  such 
authority.  [Lord  Denman  C.  J.  The  note  must  mean 
that,  even  in  the  case  of  cattle  damage  feasant,  the  re- 
solution must  apply  onlj;  to  bailiffs  without  special  au- 
thority. In  a  case  like  the  present  an  authority  to 
receive  the  money  seems  to  result  from  the  employment 
itself.]  By  Stat.  2  W.  Sc  M.  (sess.  1.)  c,  5.  s,  2.  goods 
distrained  for  rent  may  be  sold,  if  not  replevied  within 
five  days  after  distress  made  and  notice  thereof  given. 
It  must  be  inferred  that  the  bailiff  has  power  to 
receive  the  rent  within  the  five  days.  And,  in  the  pre- 
sent case,  if  a  special  authority  in  fact  were  requisite,  it 
must  be  assumed,  after  verdict,  that  the  jury  had  that 
point  under  consideration,  and  thought  there  was  suclt 
authority.    Fourthly,  it  is  objected  that  the  tender  was 

(»  5  Rep.  76  a.    S.  C,  as  Pilkington  v.  Hastings,  Cro.  Elk.  813. 
(6)  Vol.  III.  p.  152. 

made 
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1840.  made  after  the  goods  had  been  impounded.  Assuming 
^^^^  that  to  appear  by  the  pleadings,  it  may  be  questioned 
against      whether  such  a  tender  was  bad.  It  is,  indeed,  laid  down 

Fhomas.       .  J 

in  the  Six  Carpenters  Case  {a)  that,  tender  after  the  im- 
pounding makes  neither  the  detainer  nor  the  taking  wrong- 
ful, "  for  then  it  comes  too  late,  because  then  the  cause 
is  put  to  the  trial  of  the  law."  But,  on  principle,  this 
proposition  seems  not  to  be  maintainable  now.  The  pur- 
pose of  a  distress  is  to  obtain  the  rent,  and  the  expenses 
occasioned  by  non-payment.  There  is  at  this  day  no 
reason  that  the  landlord  should  acquire  an  absolute 
right  to  sell  when  the  tenant  is  ready  to  pay.  For- 
merly goods,  when  impounded,  were  put  into  the  hands 
of  a  known  officer  of  the  law,  and  were  subject  to  his 
rights ;  but  now  that  they  are  impounded  by  the  land- 
lord, and  on  the  premises,  there  is  no  reason  that  the 
tenant  should  be  divested  of  all  other  remedy  than  an 
action  of  replevin,  in  which,  if  brought,  he  must  fail. 
In  Smith  v.  Goodwin  (b),  where  the  tender  was  held 
sufficient,  it  is  clear  that  the  goods  must  have  been 
impounded  before  tender.  It  is  true  that  in  Firth  v. 
Purvis  (c)  the  Court  held  that  "  a  tender  after  the  im- 
pounding of  the  distress  made  was  insufficient : "  but  that 
was  an  action  for  pound  breach ;  and  it  may  be  that, 
after  tender  of  arrears  and  costs,  the  tenant  is  not 
justified  in  breaking  the  pound,  though  the  landlord 
may  be  liable  to  an  action  for  detaining  the  goods. 
The  provision  of  stat.  2  TV.  4'  (sess.  1.)  c,5.  5.2., 
already  cited,  bears  upon  this  point :  and  the  statute  is 
entitled  "An  Act  for  enabling  the  sale  of  goods  dis- 


(a)  8  Rep.  146  a.  147  a. 
(c)  5  T.  R.  432. 


(&)  4  B.  ^-  Ad.  413. 
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trained  for  rent,  in  case  the  rent  be  not  paid  in  a  rea- 
sonable time;"  which  seems  to  imply  that,  even  before 
the  act,  it  might  have  been  paid  at  some  time  subse- 
quent to  an  impounding.  And  this  last  objection  is  too 
late  after  verdict.  Assuming  that  the  record  leaves  it 
ambiguous  whether  the  tender  was  before  or  after  im- 
pounding, it  must  now  be  intended  (on  the  principles 
laid  down  in  note  (1)  to  Stennel  v.  Hogg  {a) )  that  the 
jury  were  satisfied  of  its  having  taken  place  before. 
But  the  new  assignment  says  that,  after  defendants 
entered  (not  after  they  impounded  the  goods),  and  after 
plaintiff  had  tendered  the  arrears  and  costs,  and  after 
defendants  ought  to  have  given  up  the  goods  so  seized, 
taken,  and  distrained,  as  in  the  second,  third,  and  last 
pleas  mentioned,  defendants  converted  and  disposed  of 
the  goods.  \_Littledale  J.  Your  new  assignment  admits 
the  pleas,  and  therefore  admits  the  impounding.]  The 
conversion,  mentioned  as  subsequent  to  the  tender,  might 
be  the  impounding.  If  there  is  a  defect,  it  should  have 
been  taken  advantage  of  by  demurrer. 

Piatt  (with  whom  was  Peacock),  contra,  was  desired 
to  argue  the  point  as  to  the  sufficiency  of  a  tender  after 
impounding.  Many  authorities  shew  that  such  a  tender 
is  bad:  Six  Carpenters^  Case  [b),  Sheriff'  v.  James  {c), 
Anscomh  v.  SJiore  (d).  Firth  v.  Purvis  (e).  The  last 
was  the  case  of  a  distress  for  rent,  impounded  on  the 
premises  under  stat.  11  G.  2.  c.  19.  s.  10.,  and  is  a  direct 
authority.    It  cannot  be  said  here  that  the  impounding 

(a)  1  Wms.  Saund.  227,  228.  {b)  8  Rep.  147  a. 

(c)  1  Bing.  341. 

{d)  1  Camp.  285.    S.  C.  in  Banc,  1  Taunt.  261. 
(e)  5  r.  B.  432. 
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before  tender  does  not  appear  by  the  pleadings.  The 
declaration  states  one  entry  and  conversion.  The  pleas, 
answering  the  whole  of  that  statement,  allege  a  seizure 
for  rent  and  impounding,  which  are  stated  to  be  the 
trespasses  complained  of;  and  the  new  assignment  does 
not  deny  the  impounding,  nor  allege  a  tender  made 
previously.  An  action  may  be  stayed  on  payment  of 
debt  and  costs,  but  not  without  a  Judge's  order :  tender 
of  them  after  action  brought  could  not  be  pleaded. 
This  is  an  analogous  case.  (He  was  then  stopped  by 
the  Court.) 

Lord  Denman  C.  J.  We  must  take  it  to  be  settled 
law,  that  tender  after  the  distress  has  been  impounded 
is  bad.  Then,  upon  this  record,  we  have  a  declaration 
for  breaking  and  entering  the  plaintiff's  dwelling  house, 
continuing  therein,  seizing  and  taking  his  goods,  and 
converting  them.  The  pleas  justify  all  those  acts ;  al- 
leging that  the  defendants  took  the  goods  as  a  distress, 
impounded  them  on  the  premises,  and  remained  there, 
for  the  purpose  of  the  distress,  a  reasonable  time.  Then 
the  plaintiff  new  assigns,  that  he  brought  his  action 
against  the  defendants,  not  only  for  the  trespasses  jus- 
tified, but  for  something  more,  that  is,  for  continuing 
on  the  premises  and  converting  the  goods  after  the 
plaintiff  had  tendered  the  rent  and  costs.  But  when 
were  they  tendered  ?  Unless  this  was  done  at  a  time 
when  such  tender  would  legally  have  obliged  the  bailiff 
to  withdraw,  the  plaintiff  cannot  recover.  It  is  the 
same  as  if  all  the  facts  pleaded  by  the  plaintiff  had  been 
stated  in  a  declaration ;  and  it  would  not  appear  from 
such  a  statement  that  the  tender  was  made  at  the 
proper  time.    As  to  the  other  points,  it  is  not  necessary 

to 
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to  give  an  opinion ;  but  I  must  say  that  I  think  con- 
tinuing in  possession  after  a  proper  tender  is  ground 
for  an  action  of  trespass,  that  Lord  EllenhorougJUs 
doubts  on  that  subject  in  Winterbourne  v.  Morgan  [a) 
were  not  well  founded,  and  that  Le  Blanc  J.  and 
Bayley  J.  took  a  right  view  of  it.  The  judgment  must 
be  arrested. 

LiTTLEDALE  J.  The  stat.  11  G.  2.  c,  19.  5. 10.  autho- 
rises a  landlord  distraining  for  rent  to  impound  the  goods 
on  the  premises ;  the  house,  for  this  purpose,  is  made 
a  pound ;  and  a  tender  after  impounding  is  too  late. 
Then,  in  this  case,  the  pleas  shew  that  the  goods  were 
regularly  distrained  and  impounded  for  rent.  The  re- 
plication admits  this,  but  says  that,  after  the  defendants 
entered,  and  after  the  plaintiff  had  made  a  tender,  the. 
defendants  continued  in  the  house  and  converted  the 
goods.  But,  the  law  having  .said  that  a  tender  comes 
too  late  after  goods  are  impounded,  the  plaintiff  ought  to 
have  shewn  clearly  that  he  was  entitled  to  tender.  The 
new  assignment  should  have  stated  expressly  a  tender 
before  the  impounding;  but  here  it  is  left  doubtful. 
This  is  not  a  defect  cured  by  verdict.  The  defendants, 
in  their  pleas,  had  shewn  a  sufficient  right  on  their  part ; 
the  plaintiff  should  have  got  himself  out  of  the  difficulty  ♦ 
thus  thrown  upon  him,  by  shewing  a  tender  before  the 
impounding.  This  is  a  defect  on  the  record,  which  we 
cannot  cure  by  making  the  presumption  suggested. 

Patteson  J.  The  judgment  must  be  arrested,  on 
the  ground  that  the  tender  appears  to  have  been  made 


1840. 


Lado 
against 
Thomas. 


(a)  11  East,  395. 


after 
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1840.  after  the  impounding.  That  such  a  tender  cannot  avail 
~~  where  cattle  have  been  distrained  damage  feasant  is 
against       shewn  beyoud  a  doubt  by  the  cases  of  Sheriff  v.  James  [a) 

Thomas. 

and  Anscomb  Y,  Shore  {b).  The  same  doctrine  has  been 
laid  down  as  to  goods  taken  for  rent,  in  Firth  v.  Purvis  (c) : 
but  that  was  an  action  for  pound  breach;  and  it  was 
enough  for  the  decision  of  the  case,  that  the  tenant  had 
no  right  to  take  the  law  into  his  own  hands.  The  rule, 
however,  as  to  the  time  of  tender,  being  clear  in  other 
cases,  does  any  distinction  arise  in  that  of  rent,  from 
Stat.  2  W,(^  M,  (sess,  1.)  c.  5.?  Sect.  2  of  that  statute 
enacts  only  that,  where  goods  shall  be  distrained  for 
rent,  the  distrainor  may  sell  them  unless  the  owner 
shall,  within  five  days,  not  "  pay  the  rent,"  but  "  re- 
plevy." If  it  had  given  the  five  days  for  paying  the 
rent,  no  doubt  the  clause  would  have  furnished  an 
argument  for  the  plaintiff.  As  the  law  stands,  there- 
fore, I  think  there  is  no  distinction  on  this  point  between 
distresses  of  cattle  damage  feasant  and  distresses  for 
rent.  Then,  does  it  appear  in  this  case  that  the  tender 
was  after  the  impounding  ?  On  the  new  assignment  it 
certainly  does  not.  But,  if  the  new  assignment  leaves  it 
doubtful,  the  verdict  will  not  cure  the  defect,  because 
the  question,  whether  the  tender  ,was  before  or  after 
the  impounding,  did  not  form  part  of  the  issue,  and 
the  judge  will  not  be  presumed  to  have  directed  the 
jury  on  a  point  which  was  not  involved  in  the  issue. 
Here  the  issue  was,  whether  or  not  the  plaintiff  ten- 
dered to  the  defendants  a  sufficient  sum  of  money  to 
satisfy  the  arrears  and  costs.  This  is  the  case  as  it 
appears  on  the  new  assignment  alone.    But  the  pleas 

(a)  1  Bing.  341.  (6)  1  Camp.  285.  S.  C.  in  banCy  1  Taunt.  261. 
(c)  5  T.  E.  432. 

are 
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are  a  justification  of  both  seizing  and  impounding;  and 
the  new  assignment,  by  not  traversing  them  in  any  part, 
admits  that  all  is  justified  which  the  pleas  profess  to 
justify.  Now,  a  justifiable  impounding  must  have  been 
previous  to  the  tender. 

Williams  J.  A  tender  after  impounding  is  too  late ; 
and  here  the  tender  appears,  upon  the  whole  pleadings, 
to  have  been  after  the  impounding.  It  is  contended 
that  the  defect  is  helped  by  verdict;  but  that  argument 
proceeds  on  a  mistake  of  the  points  necessary  to  be 
proved.  It  is  said,  in  note  (l)  to  Stennelw.  Hogg  (a), 
"  If  the  issue  joined  be  such  as  necessarily  required  on 
the  trial  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  judge  would  direct  the  jury  to 
give,  or  the  jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission,  is  cured  by  the  verdict 
by  the  common  law."  And,  had  there  been  any  thing 
here  which  would  have  made  it  necessary  for  the  judge 
to  tell  the  jury  that  a  tender,  to  be  valid,  must  have 
been  made  before  the  goods  were  impounded,  the  ar- 
gument for  the  plaintiff  would  have  had  weight.  But 
the  only  issue  here  was  on  the  amount  tendered ;  and 
the  only  point,  therefore,  on  which  the  judge  can  be 
supposed  to  have  given  a  direction  to  the  jury  was, 
whether  the  plaintiff  tendered  enough  to  satisfy  the  rent 
and  costs. 

Rule  absolute  for  arrest  of  judgment  {b). 

(a)  1  Wms.  Saund.  227,  228. 

{b)  See  Evans  v.  Elliott,  5  A,  ^  E.  142. 
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Saturday,  The  QuEEN  agaiTist  Hunt. 

June  6th. 

Under  stat.  TPHE  Poor  Law  Commissioners  issued  an  order, 
C.76.  SS.15,  dated  26\.h  Febmari/,  1839,  whereby,  rescinding  a 

Law^Com-"*^  previous  order,  they  directed  an  election  of  guardians 

missionershave  f^^,       parish  of  SL  Mary,  Lambeth,  in  Surrey,  for  the 

no  power  to  ^  ^  ' 

appoint  as-      ygar  ending  25th  Marc\  1840,  to  be  conducted  as 

sistants  to  the  ° 

returning        prescribed  by  the  said  order.    The  order,  after  direc- 

officer  for  the 

election  of       tions  as  to  the  duration  of  the  office,  quahfications  of 

guardians,  to  i        i       r»        •  •  i 

be  paid  out  of  guardians  and  voters,  and  scale  or  votmg,  contamed  a 

norto^give  head  entitled,    "  Mode  of  conducting  the  election  of 

office'r such"  guardiaus."     Under  this  head,  by  sect.  13,  they  or- 

powerofap-  dered  that  Dr.         an  assistant  commissioner,  should 

pointment.  ^  ' 

And  an  order    be  the  returning  officer. 

for  the  election  ^ 

of  guardians,        Sections  1 4  and  1 5  were  as  follows. 

containing  such  •  i    n  i 

a  provision,  "  14.  The  returnmg  officer  shall  have  power  to  employ 

was  held  to  be  ,     ^  \         c  p  i 

wholly  void.  a  competent  number  or  persons,  no  one  or  such  persons 
being  a  churchwarden  or  overseer,  to  assist  him  in  collect- 
ing the  votes,  and  in  conducting  and  completing  the 
election  in  conformity  to  this  order.  In  selecting  such 
persons,  he  shall  in  the  first  place  choose  such  of  the 
paid  officers  appointed  by  the  board  of  guardians  as  may 
appear  to  him  to  be  able  to  affiDrd  such  assistance,  and 
in  the  next  place  such  of  the  paid  officers  of  the  parish 
as  may  be  willing  to  be  employed,  and  as  may  appear  to 
him  to  be  able  to  affi:)rd  such  assistance.  The  delivery 
and  collection  of  the  voting  papers  shall  be  made  by 
the  police  constables  appointed  by  the  Commissioners  of 
Metropolitan  Police,  provided  that  the  consent  of  the 
said  commissioners  shall  have  been  previously  obtained. 

The 
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The  persons  so  employed  shall  obey  all  the  directions 
which  may  be  given  by  the  returning  officer  for 'the 
execution  of  this  order." 

"  15.  Any  assistants  who  may  be  employed  by  the 
returning  officer  shall  receive  such  compensation  for 
their  services  as  shall  be  sanctioned  by  the  Poor  Law 
Commissioners;  and  the  said  compensation  shall  be 
paid  by  the  churchwardens  and  overseers  out  of  the 
poor  rates  of  the  said  parish.  But  no  paid  officer  who 
shall  have  been  appointed  by  the  guardians,  and  who 
shall  be  bound  to  devote  his  whole  time  to  the  per- 
formance of  the  duties  of  his  office,  shall  receive  any 
such  compensation  except  for  actual  travelling  expenses." 

Sir  F,  Pollock,  in  Easter  term,  1839,  obtained  a  rule 
nisi  for  a  certiorari  to  bring  up  the  order,  which  was 
made  absolute  in  Trinity  term  1839,  after  cause  shewn 
(June  1 1  th,  before  Lord  Denman  C.  X,  Littledale,  Patte^ 
son,  and  Williams  Js.),  by  Sir  J.  Campbell,  Attorney 
General,  Wightman,  and  Tomlinson ;  Sir  F.  Pollock, 
Cresswell,  and  G.  Hayes  supporting  the  rule  {a).  In  last 
Michaelmas  term.  Sir  F,  Pollock  obtained  a  rule  nisi  for 
quashing  the  order.    Among  the  grounds  stated  (under 

is)  In  shewing  cause,  affidavits  were  used  against  the  rule,  which  were 
sworn  before  the  rule  was  obtained,  but  after  notice  given,  under  sect. 
106  of  Stat.  4  &  5  PT.  4.  c.  76.,  with  the  intention  of  shewing  cause 
in  the  first  instance.  The  Court,  after  discussion,  permitted  them  to  be 
used.  Mr.  Dealtry  stated  to  the  Court  that,  when  a  rule  for  a  criminal 
information  was  moved  for  against  magistrates,  the  practice  was,  if  they 
shewed  cause  in  the  first  instance,  upon  notice  given,  to  receive  affidavits 
which  had  been  sworn  before  the  motion  was  made.  The  Attorney 
General  argued  that  the  affidavits  to  be  used  in  shewing  cause  in  the  first 
instance  stood  on  the  same  footing  as  the  affidavits  in  support  of  the  mo- 
tion, which  were  necessarily  made  beforehand,  and  therefore  were  not, 
strictly  speaking,  in  the  cause.  See  Baskett  v.  Barnard,  4  M.  ^'  S.  331. 
None  of  the  affidavits  on  either  side  were  entitled  in  any  proceeding,  but 
merely  «  In  the  Court  of  Queen's  Bench," 

K  2  Stat.  • 
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1840.      Stat.  4  &  5  ^.4.  c.l6,  s.  106.),  in  the  notice  to  the 
~         commissioners,  was  the  followinor  (a). 

The  Queen  »  v  / 

against  "That,  bv  vour  said  order,  you  have  empowered 

Hunt.  ,         ,  ^    ^  .  j. 

your  said  assistant  commissioner  to  appoint  at  his  dis- 
cretion a  competent  number  of  persons  to  assist  him  in 
the  said  election,  and  directed  that  all  such  assistants 
should  receive  such  compensation  as  should  be  sanc- 
tioned by  yourselves,  and  have  directed  that  such  com- 
pensation should  be  paid  by  the  churchwardens  and 
overseers  out  of  the  poor  rates  of  the  parish ;  by  means 
of  v^^hich  said  directions  you,  the  said  commissioners, 
have  assumed  to  give  to  one  of  your  own  body  an  un- 
limited and  discretionary  power  of  charging  the  poor 
rates  of  the  said  parish,  independently  of  any  consent, 
control,  or  interference  on  the  part  of  any  of  the  rate 
payers  of  the  parish,  and  have  thereby,  indirectly, 
■  arbitrarily,  and  illegally,  assumed  to  yourselves  an  un- 
limited power  of  rating  the  parishioners  without  their 
consent,  in  violation  of  the  general  law  and  constitution 
of  the  country,  and  also  in  direct  violation  of  the  pro- 
visions of  the  said  statute  in  this  behalf." 

Sir  J.  Campbell,  Attorney  General,  Sir  JV,  W.  Follett, 
Wightman,  and  Tomlifison,  now  shewed  cause.  Some 
expense  must  be  incurred  in  respect  of  the  assistants  to 
the  returning  officer ;  and  the  poor  rate  appears  to  be 
the  proper  fund  for  defraying  it.  It  would  be  other- 
wise if  the  law,  as  in  the  case  of  parish  overseers,  threw 
the  duty  on  the  officer ;  Rex  v.  Gwyer  (b).  But  in  that 
case  Taunton  J.  cites  with  approbation  a  passage  from 

(rt)  Several  other  objections  were  stated,  and  discussed  in  the  argu- 
ment ;  but  the  report  is  confined  to  that  on  which  the  Court  decided. 
{h)  2  J,8^  E,  216. 

WillcocJc's 
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WillcocFs  Poor  Law  (a),  where  it  is  said  that  overseers  1840. 

"are  entitled  to  charoje  in  their  accounts  whatever  they  ' 

°  ^  ^       ^  The  Queen 

have  spent  for  the  parish  under  the  direction  of  any  against 

HUNI. 

statute,  order  of  justices,  or  legal  process,'*  including 
what  they  have  advanced  "  in  repaying  the  legal  dis- 
bursements of  constables  and  all  other  money  fairly 
laid  out  in  the  business  of  the  parish."  So,  under 
the  present  act,  4  &  5  4.  76.,  a  mandamus  would 
go  to  compel  overseers  to  repay  out  of  the  poor  rates 
money  necessarily  expended  by  the  guardians  in  re- 
lieving the  poor,  by  virtue  of  sect.  54.  Under  sect.  15 
the  commissioners  have  power  to  issue  orders  for  cer- 
tain purposes  there  specified,  "  and  for  carrying  this  act 
into  execution  in  all  other  respects,  as  they  shall  think 
proper."  The  word  "  officers "  in  sect.  46  seems  to 
refer  to  permanent  officers,  not  to  assistants  temporarily 
appointed  for  a  particular  purpose,  who,  nevertheless, 
may  reasonably  be  paid  from  the  poor  rates.  IPatte- 
son  J.  If  the  parish  are  to  pay  at  all,  no  doubt  the  money 
must  come  from  the  poor  rate.]  That  view  is  in  analogy 
with  the  provisions  of  stat.  2  &  3  Vict,  c,  84.  s.l.  If 
this  part  of  the  order  be  bad,  the  Court  will  quash  the 
order  so  far,  and  sustain  the  rest. 

Sir  F.  Pollock  (with  whom  were  Cresswell  and  G. 
Hayes),  contra.  The  Court  cannot  quash  the  order  in 
part.  [Lord  Detiman  C.  J.  That  was  so  held  in  Regina 
V.  The  Poor  Law  Commissio?iers.  Allstonefield  IncorpO' 
ration  {h).']  Then,  under  stat.  4-  &  5  W,  4.  c.  76.  s.  46., 
the  commissioners,  though  they  may  direct  the  appoint- 
ment of  certain  paid  officers,  and  prescribe  their  duties 

(a)  The  Laivs  relating  to  the  Ordering^  Belief,  and  Settlement  of  the 
Poor,  p.  281. 

(6)  l\  A.  ^  E.  558. 

K  3  and 
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and  salaries,  and  the  proportions  in  which  parishes  of 
an  union  are  to  contribute,  cannot  themselves  appoint 
them.  Sect.  1 5  does  not  extend  to  such  a  case ;  if  it  did, 
all  the  enabling  part  of  sect.  46  would  be  unnecessary. 
The  word  "  officers  "  in  sect.  46  cannot  be  so  limited 
as  is  suggested  on  the  other  side.  {Patteson  J.  The 
interpretation  clause,  sect.  109,  extends  the  word 
"  officer  "  to  "  any  other  person  who  shall  be  employed 
in  any  parish  or  union  in  carrying  this  act  or  the  laws 
for  the  relief  of  the  poor  into  execution."]  (Sir  F,  Pol- 
lock was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  We  think  the  fifteenth  section 
of  the  order  cannot  be  supported.  The  commissioners 
had  clearly  no  power  to  appoint  officers  to  be  paid  by 
the  parish.  No  payment,  indeed,  is  directed  to  be  made 
to  the  returning  officer  himself;  but  the  commissioners 
cannot,  by  appointing  a  returning  officer  to  act  gra- 
tuitously, give  him  the  appointment  of  paid  officers  to 
assist  him. 

LiTTLEDALE  J.  I  am  clearly  of  opinion  that  the 
commissioners  had  no  power  to  appoint  these  paid 
officers. 

Patteson  J.  The  fifteenth  section  of  the  order  directs 
that  these  assistants  to  the  returning  officer  should  be 
paid.  They  are  clearly,  by  the  interpretation  clause, 
sect.  109,  officers  within  the  forty  sixth  section.  They 
ought,  therefore,  to  be  appointed  by  the  overseers. 

Williams  J.  concurred. 

Rule  absolute  («). 

(a)  See  Reginav,  The  Guardians  of  the  Sraintree  UnioUf  Hil.  T,  1841, 
post. 
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1840. 


Doe  on  the  demise  of  Thompson  against 
Hodgson. 

J^JECTMENT  for  premises  in  London.    On  the  If  notice  has 

trial,  before  Lord  Denman  C.  J.,  at  the  last  Lon-  defendanTto^ 
don  sittings,   the  case  for  the  lessor  of  the  plaintiff  cumemtandT 

was  that  the  defendant  was  his  tenant  from  year  to  year,  "aHed  for^in"^ 
and  had  received  due  notice  to  quit.    To  Drove  the 

■*  ^  plaintiff's 

tenancy,  the  lessor  of  the   plaintiff  relied  upon  the  <^^se,  defendant 

refuses  to  pro- 
payment  of  rent  by  the  defendant.     He  had  given  duce  it,  he  can- 

.  not  afterwards 

notice  to  the  defendant  to  produce  the  receipts,  which,  produce  it  as 
at  the  trial,  the  counsel  for  the  defendant  refused  to  do.  cas'e.^^^^^^"^" 
Other  evidence  was  then  given  of  the  payment.    The  j  ^"4.^^.^ 87 
defendant's  counsel  afterwards,  as  part  of  his  own  case,  of^he^pfain^f^'' 
put  in  the  receipts,  for  the  purpose  of  shewing  that  the     ^^'^  ^"^^  o*' 

*  "  an  ejectment 

rent  was  paid  to  the  lessor  of  the  plaintiff  and  another  by  landlord 

against  tenant, 

jointly.    This  course  was  objected  to ;  and  the  Lord  may  recover 
Chief  Justice  rejected  the  evidence.    The  lessor  of  the  ful  down^oThe 
plaintiff  did  not  prove  that  notice  of  trial  had  been  given,  fhough'^no^' 
but  produced  evidence  of  the  amount  of  mesne  profits,  JJas  bee°n 
under  stat.  1  G,  4.  c.  87.  s,  2.  This  was  objected  to;  but  p*"^""^- 
the  Lord  Chief  Justice  directed  the  jury  to  give  damages 
for  the  mesne  profits  down  to  the  time  of  trial.  Verdict 
for  plaintiff ;  damages  20Z.    In  this  term  (a), 


H.  V.  Richards  moved  for  a  new  trial,  on  the  grounds 
of  the  rejection  of  evidence,  and  misdirection.  First, 
it  is  true  that,  if  the  defendant,  having  notice  to 
produce,  refuses,  he  cannot,  when  secondary  evidence 


(a)  May  27,  1S40. 

K  4 
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1840.      is  given,  introduce  the  document  in  the  course  of  the 

plaintiff's  case,  and  put  it  into  the  hands  of  the  plain- 
Do  k  dem. 

Thompson     tiff's  witness.  That  was  the  decision  in  Doe  dem.  Higgs 

against 

Hodgson.  V.  Cockell  («).  The  rcason  is,  that  the  plaintiff,  after  the 
refusal,  is  entitled  to  produce  secondary  evidence ;  and 
the  defendant,  by  cross-examining  on  the  original  docu- 
ment, would  in  effect  be  preventing  the  reception  of  the 
secondary  evidence.  But  there  can  be  no  reason  against 
the  defendant's  contradicting  that  evidence  ;  and  why 
should  he  not  do  so  by  producing  the  actual  document, 
as  well  as  by  any  secondary  evidence  ?  He  is  not  bound 
to  make  up  his  mind  as  to  his  own  course,  until  he  has 
ascertained  whether  a  case  is  to  be  made  out  on  the 
part  of  the  plaintiff.  It  would  be  hard  on  the  defendant 
if  the  rule  were  otherwise :  for,  when  the  document  was 
called  for,  if  the  defendant  had  produced  it,  the  plaintiff 
might  have  inspected  it,  and  have  got  information  from  it 
which  enabled  him  to  shape  his  case  without  putting  the 
paper  in ;  and  so  it  would  not,  by  the  production,  have 
been  made  evidence  for  the  defendant;  Sayerw,  Kitchen  [b)  : 
though  it  was  ruled,  in  Wilson  y.  Bowie  (c),  that  in  such  a 
case,  if  the  document  be  material,  the  plaintiff's  counsel, 
after  reading,  is  bound  to  produce  it  (d).  Secondly, 
sect.  2  of  stat.  1  G.  4.  c.  87.  is  confined  to  cases  where 
the  tenant  or  his  attorney  has  been  served  with  due 
notice  of  trial.  It  enacts  that  wherever  hereafter  it 
shall  appear  on  the  trial  of  any  ejectment,  at  the  suit  of  a 
landlord  against  a  tenant,  that  such  tenant  or  his  attorney 
hath  been  served  with  due  notice  of  trial "  the  plaintiff 
shall  not  be  nonsuited  for  want  of  defendant's  appear- 

(a)  6C,<I-  P.  525.  527.  (6)  1  Usp.  209. 

\c)  1  a  4;  p.  8.  10. 

{(1)  See  Wharam  v.  Routtedge,  5  Esp,  235.    2  Phillipps  on  Evidence, 
666—668.  Part  2,  c.  4.  8th  ed. 

ance 
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ance  or  confession  of  lease,  &c. ;  "  and  the  judge  before  1840. 
whom  such  cause  shall  come  on  to  be  tried  shall,  whe-     ^  7" 

Doe  dem, 

ther  the  defendant  shall  appear  upon  such  trial  or  not,  Thompson 

against 

permit  the  plaintiff  on  the  trial,  after  proof  of  his  right  Hodgson. 
to  recover  possession  of  the  whole  or  of  any  part  of  the 
premises  mentioned  in  the  declaration,  to  go  into  evi- 
dence of  the  mesne  profits  thereof,  which  shall  or  might 
have  accrued  from  the  day  of  the  expiration  or  deter- 
mination of  the  tenant's  interest  in  the  same,  down  to  the 
time  of  the  verdict  given  in  the  cause,  or  to  some 
preceding  day  to  be  specially  mentioned  therein ;  and 
the  jury  on  the  trial,  finding  for  the  plaintiff,  shall,  in 
such  case,  give  their  verdict  upon  the  whole  matter, 
both  as  to  the  recovery  of  the  whole  or  any  part  of 
the  premises,  and  also  as  to  the  amount  of  the  damages 
to  be  paid  for  such  mesne  profits."  \_Littledale  J. 
Could  not  the  evidence  be  given  at  common  law  ?  I 
always  thought  that  it  could,  though  it  has  not  been 
usual.]  The  damages  at  common  law  could,  at  the 
utmost,  be  assessed  only  down  to  the  commencement 
of  the  action  ;  here,  they  are  assessed  down  to  the  day 
of  trial. 

Lord  Denman  C.  J.  As  to  the  second  point,  I  am 
of  opinion  that  the  word  "  such  "  confines  the  enact- 
ment to  "  ejectment,  at  the  suit  of  a  landlord  against 
a  tenant,"  but  does  not  limit  it  to  cases  where  notice  of 
trial  is  proved. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 

As  to  the  other  point. 

Cur,  adv*  mlt. 


Lord 
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184)0.         Lord  Denman  C.  J.,  on  a  subsequent  day  of  this 

  term  {June  10th),  delivered  the  judgment  of  the  Court. 

Thompson  In  this  case  the  question  was,  whether  a  party,  who, 
Hodgson.  the  trial,  had  refused  to  produce  a  writing  which  he 
possessed,  and  thereby  had  drawn  the  other  party  to 
give  secondary  evidence  of  its  contents,  could  afterwards 
produce  it.  I  thought,  at  the  trial,  that  he  could  not ; 
considering  it  to  be  the  rule  that,  where  he  had  the 
opportunity,  and  had  declined  to  produce  the  writing, 
he  could  not  afterwards  bring  forward  its  contents.  Our 
opinion  is,  that  that  is  the  rule  of  practice ;  and  that, 
when  that  refusal  has  taken  place,  the  party  who  had 
refused  to  produce  the  writing  could  not  afterwards  be 
at  liberty  to  give  it  in  evidence.  Therefore,  there  will 
be  no  rule. 

» 

Rule  refused. 
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The  Queen  against  D'Oyly,  D.D.,  and  Others. 

The  Queen  against  Hedger,  Esquire,  and 
Others. 


S 


IR  F,  POLLOCK,  in  last  Easter  term,  obtained  At  a  vestry 


,        .  .  r  •        1    •       1  1   "meeting  sum- 

rules  nisi,  as  after  mentioned,  m  these  cases  ;  and  moned  by  the 

the  two  rules  came  on  for  argument  together  in  this  for"thS  pm^^^^^^ 

.         /  \  of  electing  new 

term  {a),  churchwardens 

In  the  first  case,  the  rule  called  upon  the  rate  payers  g^yf^t^Tby 
and  churchwardens  of  the  parish  of  St,  Mary,  Lambeth,  ^^urges 

^  '   Bournes  Act 

in  Surrey,  to  shew  cause  why  a  mandamus  should  not  (58G.  s.  c.69.), 

the  rector  has 

issue,  commanding  them,  or  such  of  them  to  whom  the  arighttopre- 
same  of  right  belongs,  to  convene,  with  all  proper  ex-     And  he  may 
pedition,  a  vestry  for  the  purpose  of  electing  three  meet1ng,^though 
churchwardens  of  the  said  parish,  and  to  take  all  ne<  ofThe  m^ori^^ 

present,  on  his 

legal  responsibility  if  in  so  doing  he  improperly  disturbs  the  proceedings. 

A  poll  being  demanded,  he  may  of  his  own  authority  grant  such  poll. 

On  the  election  of  churchwardens  at  a  vestry  in  such  parish  as  above  mentioned, 
a  poll  having  been  demanded,  the  rector  granted  the  poll,  and  ordered  it  to  be  held 
immediately  on  the  close  of  the  other  business,  and  continued  for  three  successive  days, 
at  a  time  and  a  place  in  the  parish  deemed  by  him  most  convenient,  and  which  he  had 
appointed  by  previous  notice  (after  the  publication  of  a  summons  by  the  old  churchwardens) 
in  case  a  poll  should  be  demanded  :  and  he  refused  to  put  a  motion  which  had  been 
proposed  for  a  different  appointment,  of  which  a  majority  of  the  old  churchwardens  had 
given  previous  notice.  The  other  business  lasting  till  seven  in  the  evening,  he  directed 
that  the  poll  should  commence  on  the  following  morning  at  the  time  and  place  of  which 
notice  had  been  given  j  a  majority  of  the  meeting  (as  was  alleged)  dissenting.  The  poll 
was  taken  accordingly.    Held,  rightly  taken. 

A  local  act  (50  G.  3.  c.  xix.)  directed  that  on  every  Easter  Tuesday  the  rate  payers  of 
the  four  districts  of  Lambeth  parish  should,  "  in  vestry  assembled,  or  the  major  part  of  them 
then  present,  nominate  "  sixteen  persons  (each  district  nominating  four) ,  out  of  whom  the 
justices  in  petty  sessions  should  select  four  to  be  overseers.  Held,  that  the  power  of  no- 
mination was  not  confined  to  the  persons  present  in  vestry  when  the  names  were  proposed, 
but  that,  after  shew  of  hands,  a  poll  might  be  demanded  and  kept  open  for  all  the  rate 
payers,  as  in  ordinary  cases. 

Held  also,  that  the  statute  containing  tUe  above  clause  was  not  a  "  special  act "  within 
s.  8.  of  Stat.  58  G.  3.  c.  69.,  excluding  the  operation  of  sect.  3 ;  and,  therefore,  that  rate 
payers  were  entitled  to  one  or  more  votes  on  such  poll,  according  to  the  amount  at  which 
they  were  assessed. 

(a)  Saturday  May  30th.   Before  Lord  Denman  C.  J,,  Littledale,  Pat- 
teson,  and  WUliams,  Js. 
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1840.  cessary  steps  for  that  purpose.  The  following  facts  ap- 
_  peared  on  affidavit  in  support  of  the  rule. 

The  Queen  *  ^ 

^g^inst  On  Sunday^  12th  Aprils  1840,  notices,  signed  by  one 

churchwarden  and  one  overseer,  were  published  and 
fixed  on  the  doors  of  the  churches  and  chapels  in  the 
parish,  in  these  words :  — 

"  Parish  of  Lambeth.  Notice  is  hereby  given,  that  a 
vestry  meeting  will  be  held  at  the  Boys^  parochial  school 
room,  Lambeth  Green,  on  Tuesday  the  21st  day  of  April 
instant,  at  eleven  o'clock  in  the  forenoon  (exact  time), 
to  choose  thereat  churchwardens  and  overseers ;  to 
nominate  four  substantial  householders  out  of  each  dis- 
trict of  this  parish,  to  be  returned  to  her  Majesty's 
justices  of  the  peace  for  the  county  of  Surrey,  at  the 
next  petty  sessions  to  be  holden  for  the  East  half 
hundred  of  Brixton,  for  their  appointment  therefrom  of 
four  to  be  overseers  of  the  poor  of  this  parish  during 
the  year  next  ensuing :  also  to  proceed "  &c.  (to  the 
election  of  surveyors,  and  nomination  of  commissioners 
of  courts  of  requests);  "  to  choose  auditors  of  the  parish 
accounts,  and  parish  servants,  for  the  year  ensuing;  and 
for  general  business.  Dated  this  11th  day  of  April 
1840." 

On  the  said  12th  of  April,  the  following  notice,  signed 
by  Dr.  UOyly,  rector  of  the  parish,  was  fixed  on  the 
doors  of  the  churches  and  chapels. 

"  Parish  of  Lambeth,  Notice  is  hereby  given  that, 
if,  at  the  annual  vestry  for  the  election  of  parish  officers, 
and  other  business,  which  will  be  held  in  the  Boys^ 
school  room,  Lambeth  Green,  on  Easter  Tuesday  next, 
at  eleven  o'clock  in  the  forenoon,  any  poll  or  polls 
should  be  demanded  and  granted,  the  same  will,  for 
the  convenience  and  security  of  the  inhabitants  and 

other 
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other  persons  entitled  to  vote,  be  deferred  to  the  end  of  1S40. 
the  said  business,  and  will  be  opened  and  proceeded 

^  ^  The  Queen 

with  at  the  usual  place  of  polling,  at  the  porches  of  the  aaainst 

D'Oyly. 

parish  church  of  St,  Mary,  immediately  after  the  close 
of  such  other  business,  till  five  o'clock  of  that  day,  and 
will  be  continued  for  three  successive  days,  from  eight 
o'clock  in  the  forenoon  till  five  o'clock  in  the  afternoon, 
and  will  finally  close  at  five  o'clock  in  the  afternoon  of 
the  last  day  of  polling.  The  rate  payers  entided  to  vote 
are  requested  to  bring  with  them  the  receipts  for  the 
payment  of  the  last  poor  rate  paid  by  them.  Lambeth, 
11th  April  1840." 

The  churchwarden  who  had  signed  the  notice  first 
mentioned,  and  another  churchwarden,  neither  of  them 
having  been  consulted  by  the  rector  as  to  the  manner  of 
holding  the  polls,  together  with  a  third  churchwarden, 
the  three  being  a  majority  of  the  churchwardens,  sent  a 
letter  to  the  rector,  dated  18th  of  April,  1840,  remon- 
strating with  him,  and  stating  that  they  should  propose 
to  the  vestry  that  the  poll,  if  granted,  should  be  taken 
at  the  School  Room  or  some  other  convenient  place. 

On  Sunday,  19th  of  April,  there  was  fixed  to  the 
doors  of  the  churches  and  chapels  a  notice  signed  by 
the  three  churchwardens  above  mentioned  and  the  four 
overseers,  which  stated  that,  several  inhabitants,  rate 
payers,  having  objected  to  the  poll  (if  demanded  and 
granted)  being  taken  at  the  church  porches,  and  the 
said  churchwardens  and  overseers  being  of  opinion  that 
a  poll  might  with  more  convenience  and  propriety  be 
taken  at  the  School  Room  or  some  other  convenient 
place,  they  gave  notice  that  they  should  make  arrange- 
ments to  take  the  poll  at  the  School  Room,  and  should 
propose  to  take  the  sense  of  the  vestry  as  to  the  most 

convenient 
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1840.  convenient  and  proper  place  for  the  poll.  On  20th 
'  April,  the  rector  sent  a  letter  of  that  date  to  the  three 

The  Queen  ^ 

against       churchwardens,  stating  that  he  could  not  consent  to  any 

D'Oyly.  .  ,     .  .  .  ^ 

alteration,  and  giving  reasons  in  favour  of  the  arrange- 
ment proposed  by  himself. 

The  vestry  was  held  in  the  school  room  on  the  21st. 
The  rector  took  the  chair;  and  about  1500  rate  payers 
were  present.  After  the  vestry  clerk  had  been  re- 
elected, the  rector,  according  to  the  custom  of  the  parish, 
nominated  one  churchwarden,  four  being  the  whole 
number  for  the  parish.  Three  persons,  Fall,  Barton, 
and  Hunt,  were  then  proposed  as  the  other  three  church- 
wardens ;  and  three  others,  named  Evans,  Grissell,  and 
Bright,  were  proposed  in  opposition:  and  each  pro- 
posal was  seconded.  The  rector  took  a  show  of  hands, 
and  declared  the  majority  to  be  for  Fall,  Barton,  and 
Hunt.  Two  rate  payers  then  demanded  in  writing  a 
poll  on  behalf  of  the  other  candidates.  The  proposer 
of  Fall,  Barton,  and  Hunt,  immediately  upon  this  de- 
mand being  handed  to  'the  rector,  stated  "  that  he  had 
also  a  demand  of  a  poll,"  but  protested  against  the 
rector  making  any  grant  of  a  poll,  regulating  the 
manner  of  holding  it,  without  the  intervention  of  the 
vestry,  and  stated  that  he  had  a  motion  to  make  as  to 
the  time,  place,  and  manner  of  holding  it,  which  he 
should  require  to  be  submitted  to  the  vestry.  The 
rector  said  that  he  should  take  upon  himself  to  grant 
a  poll,  in  accordance  with  the  notice  he  had  pub- 
lished ;  and  refused  to  consult  the  vestry  on  the  subject. 
He  then  said  that  he  had  granted  a  poll ;  and  he  pro- 
duced and  read,  and  handed  to  the  vestry  clerk,  a  written 
paper,  which  was  as  follows  : 

"  I  grant  a  poll,  to  be  opened,  in  conformity  to  the 

public 
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public  notice  given  by  me  if  a  poll  or  polls  should  be  1840. 
demanded  and  granted  at  this  vestry,  immediately  after  rj,^^~^^^ 
the  close  of  the  other  business,  and  proceeded  with  at  ^^q^^^ 
the  usual  place  of  polling,  at  the  porches  of  the  parish 
church  o?St.  Mary,  till  five  o'clock,  to  be  continued  for 
three  successive  days,  from  eight  o'clock  in  the  forenoon 
till  five  o'clock  in  the  afternoon,  and  finally  to  close 
at  five  o'clock  in  the  afternoon  of  the  last  day  of  poll- 
ing.   George  D'Oi/ly,  chairman." 

The  proposer  of  Fall,  Barton,  and  Hunt  repeated  the 
objections  before  made,  and  requested  that  the  sense  of 
the  vestry  should  be  taken  as  to  the  time  and  place  of 
polling ;  and  he  handed  to  the  rector  a  written  notice, 
signed  by  the  proposer  and  seconder  of  Fall,  Barton^ 
and  Hunt,  in  these  words:  "Dated  this  21st  day  of 
April  1840.    We,  the  undersigned  ratepayers  and  in- 
habitants of  the  parish  of  St.  Mary,  Lambeth,  hereby 
move  that  the  poll  demanded  upon  the  question  of 
churchwardens  of  the  parish  for  the  year  ensuing  be 
now  deferred,  and  that  the  said  poll  do  commence  and 
be  taken  at  the  Boys^  school  room,  Lambeth  Green,  at 
nine  of  the  clock  in  the  forenoon  of  Wednesday  the  22d 
day  of  April  instant,  and  continue  until  five  o'clock  in 
the  afternoon  of  the  same  day,  when  the  said  poll  shall 
stand  adjourned  to  nine  of  the  clock  of  the  forenoon  of 
Thursday  the  23d  day  of  April  instant,  and  continue 
until  five  of  the  clock  of  the  afternoon  of  the  same  day ; 
when  the  said  poll  shall  stand  further  adjourned  to  nine 
of  the  clock  of  the  forenoon  of  Friday  the  24th  day  of 
April  instant,  and  continue  until  five  of  the  clock  of  the 
afternoon  of  the  same  day  (Friday) ;  when  the  said  poll 
shall  finally  close."    The  rector  was  then  requested  by 
one  of  the  parties  signing  to  put  this  motion  to  the 

vestry, 
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1840.       vestry,  but  refused,  saying  it  would  be  inconsistent  with 
his  former  notice,  to  which  he  adhered. 

The  QuEEK 

against  Statements  were  added  in  the  affidavits  as  to  the 

D'O/LY. 

comparative  convenience  of  the  different  arrangements. 
It  was  further  deposed  that  numerous  instances  had 
occurred  in  the  parish,  in  which  polls  had  been  ad- 
journed by  resolutions  of  the  vestry ;  but  that  no  in- 
stance could  be  found  of  the  rector  having  taken  upon 
himself  to  regulate  the  poll,  except  two,  one  of  which 
occurred  in  1832,  and  had  been  brought  before  this 
Court,  and  the  question  decided  on  special  grounds  {a) ; 
and  the  other  occurred  in  the  election  of  1839,  and 
proceedings  were  still  pending  upon  it  in  this  Court. 

The  business  having  continued,  on  the  21st  Aprils 
till  seven  in  the  afternoon,  the  rector  stated,  at  the  close, 
that  the  poll  would  begin  on  the  following  morning  at 
the  church  porches.  The  poll  took  place  on  Wednes- 
dai/,  22d  April,  and  the  two  following  days,  in  con- 
formity with  the  rector's  decision ;  and,  at  the  close  of 
the  poll  on  the  last  day  (24th),  a  written  protest, 
signed  by  two  of  the  churchwardens  who  signed  the 
letter  of  18th  April  (one  of  them  having  signed  the 
notice  of  12th  April),  was  handed  to  the  rector.  The 
protest,  addressed  to  the  rector,  declared  the  poll  to 
be  illegal,  and  gave  notice  of  an  intention  to  contest 
its  validity. 

The  deponents  stated  their  belief  that  the  rector's 
conduct  was  in  opposition  to  the  opinion  of  a  large 
majority  of  the  vestry.  The  three  churchwardens  who 
signed  the  letter  of  1 8th  April  began  to  take  a  poll  in 
the  Boi^^s  School  Room,  at  which  some  hundreds  of 


(a)  Rex  V.  The  Churchwardens  of  Lambeth,  \  A.  ^  E.  346,  note  (6). 

the 
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the  vestrymen  voted;  but  this  poll  was  not  proceeded  1840. 
in,  the  said  churchwardens  considering  that  they  had  ~ 

'  °  The  Queen 

done  enough  to  assert  the  right  of  the  parishioners.  agaimt 

Statements  were  added,  showing  a  demand  of  another 
meeting,  and  a  refusal. 

From  the  affidavits  in  answer  it  appeared  that,  at  the 
close  of  the  poll  on  24th  Ajpril^  Grissell,  Evans,  and 
Wright  appeared,  upon  such  poll,  to  be  elected  by  a 
large  majority ;  and  that  this  result,  though  not  formally 
declared,  was  known  to  the  parties  who  protested  on 
24th  April,  before  the  delivery  of  their  protest.  That 
the  rector  had  granted  a  poll  at  the  meeting  of  21st 
April,  in  conformity  with  his  original  notice,  before  the 
interposition  of  the  parties  objecting ;  and  that  the  read- 
ing of  his  written  notice  of  granting  the  poll  was  inter- 
rupted by  such  parties.  Statements  were  also  added  re- 
specting the  comparative  convenience  of  the  two  arrange- 
ments (a).  In  other  respects,  these  affidavits  did  not  vary 
the  statement  of  the  facts  in  any  circumstance  material 
to  the  decision  pronounced  by  the  Court  (^). 

Sir  J.  Campbell,  Attorney  General,  Thesiger,  and 
Swann  shewed  cause.  The  election  has  been  properly 
held,  and  the  office  is  full.  The  rector  is  recognised 
as  the  proper  chairman  by  stat.  58  G.  3.  c.  69.  s.  2. 
And  this  was  also  decided  by  Sir  J.  Nic/ioll  in  Wilson  v. 
M^Math  (c).  The  only  question  is,  whether  what  he 
has  done  was  or  was  not  authorised  by  his  situation  as 

(a)  See  pp.  154,  155.  post. 

{V)  There  were  some  statements  as  to  the  acquiescence  of  the  parties 
objecting ;  but  on  this  point  the  Court  pronounced  no  decision.  Holt  v. 
Meddowcroft,  4  M.  ^  S.  467.,  was  cited. 

(c)  3  PhiU.  Ecc.  Rep.  67,  S.  C,  note  {b)  to  Wilson  v.  UPMath,  3  B. 
§•  Aid.  244. 
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1840.      chairman.    He,  being  the  president  of  the  vestry  meet- 
ing,  was  to  regulate  the  poll,  which  was  part  of  the 

The  QuEEK 

against      proceedings  of  the  vestry,  as  appears  from  Campbell  v. 

Maund  {a),  A  different  rule  would  lead  to  the  most 
absurd  consequences.  If  there  be  contrary  opinions 
in  the  vestry  as  to  the  proper  place  for  the  poll,  and  a 
division  is  to  be  taken  upon  the  question,  who  is  to  regu- 
late the  proceedings  on  that  division  ?  If  the  vestry  are 
to  do  this,  there  may  again  be  a  difference  on  the  preli- 
minary question,  and  so  on  ad  infinitum.  An  expression 
of  Lord  Ellenhorough,  in  Rex  v.  The  Commissary  of  the 
Bishop  of  Winchester  {b\  may  be  cited  on  the  other  side. 
He  says,  "  I  cannot  make  out  upon  these  affidavits  how 
the  rector's  churchwarden  was  a  good  presiding  officer : 
he  is  not  sworn."  But,  where  the  duty  of  presiding  is 
cast  upon  a  person  filling  a  public  office,  as  such,  the 
swearing  in,  as  president,  is  unnecessary.  If  he  do  not 
already  fill  the  public  office,  of  course  he  is  not  the 
proper  party  to  preside,  as  where  a  churchwarden  has 
not  been  sworn  in  to  the  office  of  churchwarden.  Lord 
Ellenhorough  did  not  mean  that  the  churchwarden  was 
to  be  sworn  in  as  chairman.  It  is  supposed  to  have 
been  decided,  in  Stoughton  v.  Reynolds  (c),  that  the 
power  of  adjourning  a  vestry  resides,  not  in  the  rector  or 
vicar  who  presides,  but  in  the  parish  at  large.  There, 
however,  it  seems  that  the  vicar  had  obstructed  the  pro- 
ceedings of  the  meeting  [d),  so  that  the  adjournment 
was  not  bona  fide;  and  indeed  Lord  Hardmcke  ap- 
pears to  have  proceeded  on  a  notion  that  the  vicar 
had  no  right  to  preside,  a  point  as  to  which  there  is 

(a)  SA.^E.  S65.    See  p.  879,  &c.  (b)  7  East,  573.  577. 

(c)  2Str.  1045.    -S".  C,  Ca.  K.  B.  temp.  Hardw.  274.  ;  Fortescue,  168. 
((Z)  See  judgment  of  Lord  Denman  C.  J.  in  Rex  v.  The  Archdeacon  of 
Chester,  I  A.  ^  E.  342.  345.  . 

now 
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now  no  [question.    It  was  never  disputed,  in  Rex  v.  1840. 

The  Commhsary  of  the  Bishop  of  Winchester  (a),  that,  if 

the  party  there  presiding  had  been  entitled  by  law  to  against 

P'Oyly. 

preside,  he  would  have  had  the  power  of  adjournment. 
In  Rex  V.  TJie  Churchtsoardens  of  St,  Mary,  Lambeth  (b), 
an  election  of  churchwardens  was  held  good,  where  the 
rector,  of  his  ow^n  authority,  and  without  previous 
notice,  had  adjourned  the  meeting  to  another  place  for 
the  same  day;  and  Parke  J.  there  observed  that  in 
Stoughton  v.  Reynolds  (c)  the  adjournment  was  to  a  sub- 
sequent day.  In  Rex  v.  The  Archdeacon  of  Chester  (d) 
notice,  as  here,  had  been  given  of  an  adjournment  of 
the  meeting,  for  the  election  of  churchwardens,  to  a 
place  named ;  which  was  held  to  authorise  the  adjourn- 
ment without*  any  resolution  of  the  vestry.  There 
Lord  Denman  said,  "  Those  who  summon  a  meeting  of 
this  kind  must  necessarily  lay  down  some  order  for  the 
proceedings."  The  notice  here  was  ten  days'  notice, 
whereas  in  Campbell  v.  Maund{e)  there  was  only  a 
five  days'  notice.  The  notice  was  properly  published, 
in  conformity  with  stat.  7  ^.4.  &  1  Vict.  c.  45. ;  and 
supplied  the  defect  of  the  original  notice  of  election, 
which  did  not  state  what  was  to  be  done  in  case  of  a 
poll.  Then  the  notice  of  opposition,  if  valid  at  all, 
would  have  been  unreasonably  late,  being  published  only 
on  the  19th  of  April,  the  election  being  fixed  for  the 
21st.  In  Regina  v.  The  Rector  of  Lambeth  {g)  the  Court 
considered  that  no  person  was  prevented  from  voting : 

(a)  7  East,  573. 

(6)  Note  (b)  to  Eex  v.  The  Archdeacon  of  Chester,  1  J.  c^-  346. 

(c)  2  Str.  1045.    -S'.  C,  Ca.  K.  S.  temp.  Hardw.  274. ;  Forlescue,  168. 

(d)  lA.^E.  342.  {e)  5  A.  cjj-  E.  865. 
»  (g)  SA.SfE.  356. 


otherwise. 
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1840.      otherwise,  as  appears  from  the  judgments  delivered, 
they  would  not  have  upheld  the  regulation  of  the  vestry 

The  Queen  . 

amnst      as  to  the  mode  of  taking  the  poll. 

Sir  F,  Pollock,  Cresswell,  and  G.  Hayes,  contra.  Tlie 
,  cases  cited  against  the  rule  are  distinguishable.    In  Rex 

v.  The  Archdeacon  of  Chester  (a)  the  notice  of  adjourn- 
ment was  given  by  the  person  summoning  the  meeting, 
namely,  the  church vi^arden.  There  no  conflicting  notice 
appeared.  Here  the  churchwardens,  as  they  were 
entitled  to  do,  summoned  the  meeting ;  but  the  rector 
gave  the  notice  of  adjournment  which  was  acted  on ; 
and,  supposing  him  entitled  to  fill  the  chair,  he  had,  at 
any  rate,  no  right  to  order  the  adjournment  against  the 
declared  wishes  of  the  meeting  itself.  Stoughton  v.  Rey- 
nolds  {h)  has  never  been  overruled  :  the  best  report  is 
in  Fortescue  ;  and  there  it  is  said,  "  At  the  common  law 
anciently,  the  sheriff  could  not  adjourn  the  county 
court;  for  the  suitors,  not  he,  were  judges  of  it,  though 
now  the  law  has  put  that  power  in  him.  But  in  this 
case,  the  law  has  not  placed  it  in  any  one ;  wherefore 
we  have  not  the  power  to  take  it  from  those  who  have 
it  to  place  it  in  those  who  have  it  not.  And  even  sup- 
posing the  vicar  had  a  power  of  presiding,  it  does  not 
follow  that  he  has  a  power  of  adjourning."  In  Bex  v. 
The  Churchwardens  of  St  Mary,  Lamheth  (c)  there  were 
several  objections  made  to  the  rule;  and  it  does  not 
appear  on  which  of  them,  it  was  discharged.  There, 
too,  there  were  tumultuous  proceedings.  The  point 
was  not  raised  in  Regina  v.  The  Rector  of  St.  Mary, 

(a)  lA.^  E.Q^2. 

(b)  QStr.  1045.    S.  d  Ca.  K,  B.  temp.  Hardio.  274. ;  Fortescue,  168. 

(c)  Note  {l>)  to  Rex  v.  The  Archdeacon  of  Chester,  1  A.  ^  E.  346. 

LamhetL 
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Latnheth  {a).    But  here  the  rector  was,  at  all  events,  not  1840. 
the  party  who  summoned  the  meeting.    From  Wilson  ~ 

^      ^  »  The  QuicEN 

\.  M^Math  (b)  and  Prideaux  on  Churchwardens,  v),  against 

^  ^  /  ^ ^  D'Oyly. 

{Tyrw/iitfs,  10th  ed.),  it  appears  that  the  meeting  is  to 
be  called  by  the  churchwardens,  with  consent  of  the 
rector.    Stat.  58  G.  3.  c.  69.  prescribes,  by  sect.  1,  what 
notice  shall  be  given  ;  but  it  does  not  say  who  shall  give 
it ;  and,  even  as  to  the  right  of  presiding,  sect.  2 
seems  designedly  to  leave  the  point  unsettled.    So  does 
Stat.  1  &  2  ^.  4.  c.  60.  s.  30.     [Patteson  J.   It  should 
seem,  from  the  ecclesiastical  authorities,  that  the  rector 
has  a  right  to  preside.]     That  may,  perhaps,  be  so  in 
his  church,  ratione  loci ;  and  the  same  principle  may 
apply  to  a  vestry  room.    Stat.  7  W,  4.  &  1  Vict,  c,  45. 
s.  3.  prescribes  that  no  notice  of  a  vestry  shall  be  fixed 
on  the  church  door,  unless  it  be  signed  by  a  church- 
warden or  overseer,  or  the  rector,  vicar,  or  curate :  it 
does  not  assign  to  any  of  these  parties  the  right  of 
giving  particular  notices.    The  rector  would,  in  effect, 
have  the  power  of  almost  governing  the  whole  election, 
if  he  could,  by  a  previous  notice,  select  any  place  that 
he  chose  for  adjournment.    And  this  would  be  the  less 
desirable  because  in  most  parishes,  and  this  among  them, 
the  rector  has  the  absolute  nomination  of  one  churchwar- 
den :  which  is  a  right  existing,  as  Lord  Holt  {c)  seems 
to  think,  by  custom  only,  the  common  law  not  regarding 
the  eighty  ninth  canon  of  1603  [d).    If  he  is  to  be 
chairman,  under  stat.  58  G.  3.  c.  69.  s,  2.,  he  is  also  to 

(a)  8  ^.  ^  E.  356. 

(6)  3  PhilL  Ecc.  Rep.  67.    S.  C.  Note  (/>)  to  Wilson  v.  HI' Math,  3  H. 
§•  Aid.  244. 

(c)  The  Churchwardens  of  Northampton's  Case^  Carth.  118.  See  Anon. 
1  Vent.  267.  1  J3la.  Corn.  83.  Prideaux  on  Churchivardcna,  p.  55.,  note 
(2),  10th  ed. 

{d)  See  1  Gibsons  Codex,  215.  (2d  ed.),  tit.  ix.  c.  15.  and  note  (/). 

L  3  have 
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1840.      have  a  casting  vote  in  case  of  equality  of  votes,  by 
the  words  of  the  section;  and  mierht  thus,  in  effect. 

The  Queen  .  . 

against       nominate  all  the  churchwardens.    And,  if  he  has  the 

D'Oyly. 

power  of  adjournment  now  contended  for,  it  is  dif- 
cult  to  see  how  the  same  power  could  be  denied  to 
the  chairman  of  any  meeting,  or,  on  principle,  to  the 
Speaker  of  either  house  of  parliament.  The  question 
of  convenience  or  inconvenience  is  most  fitly  decided 
upon  by  the  meeting  itself.  The  difficulty  supposed, 
as  to  divisions  upon  successive  preliminary  questions 
in  infinitum,  never  could  arise.  From  the  nature  of 
the  proceeding,  the  preliminary  question  as  to  adjourn- 
ing must  be  decided  at  once,  and  on  the  spot.  The 
suggestion  as  to  Lord  Ellenhor oughts  meaning  in  Rex  v. 
The  Commissary  of  the  Bishop  of  Winchester  [a)  can- 
not be  supported.  He  must  have  meant,  not  that  the 
churchwarden  had  not  been  sworn  in  as  churchwarden, 
but  that  he  had  no  right  to  be  chairman  at  all ;  which 
was  shewn  by  the  party  not  being  sworn  in  as  such 
chairman.  And  L,ord  Ellenborough  adds,  as  a  conse- 
quence, that  the  election  was  "  under  the  control  of  the 
electors  themselves ; "  and  the  Court  granted  a  man- 
damus to  give  effect  to  an  election  so  controlled.  No 
such  consequence  could  have  followed  from  considering 
the  chairman's  title  incomplete  merely  because  he  had 
not  been  sworn  in  as  churchwarden.  Perhaps,  indeed, 
the  rule  contended  for  on  the  other  side,  that  a  duty 
thrown  on  a  public  officer  must  be  discharged  by  him 
upon  the  mere  fact  of  his  being  fully  in  such  office, 
may  be  true  in  the  case  of  defined  and  recognised 
corporate  officers  ;  but  it  can  extend  no  further.  [Pat- 
teson  J.  Lord  Ellenhorough  seems  to  me  to  assume 
that  the  churchwarden,  like  any  other  officer,  had 

(a)  7  East,  573. 

no 
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no  right  of  presiding  till  sworn:  I  think  he  must  have  184<0. 
meant  sworn  as  churchwarden,  not  as  chairman.]    He  ^ 

The  Queen 

rather  appears  to  be  distinguishing  the  case  where  there  against 

D'Os-LY. 

is  a  sworn  officer  from  the  case  where  there  is  none ;  in 
the  latter  case,  he  considers  the  electors  to  have  the 
control. 

Cur,  adv.  mlt. 

In  the  second  case,  the  rule  nisi  was  for  a  mandamus 
to  Robert  Hedger,  Esquire,  and  three  other  justices  for 
Surrey^  acting  in  and  for  the  Eastern  half  hundred  of 
Brixton,  to  hold  a  petty  session,  and  receive  thereat, 
from  the  vestry  clerk  of  St.  Mary,  Lambeth,  the  list  of 
the  names  of  persons  nominated  by  the  inhabitants  of 
each  of  the  four  districts  or  liberties  of  the  said  parish, 
in  vestry  assembled  on  Easter  Tuesday  last  (1840),  to 
serve  the  office  of  overseers  of  the  poor  of  that  parish ; 
and  to  select  and  appoint  therefrom  four  persons  to 
serve  the  said  office,  or  to  make  such  selection  and 
appointment  from  the  list  delivered  to  them  by  the 
said  vestry  clerk  at  a  petty  session  held  by  the  said 
justices  on  27th  April  last,  of  the  persons  nominated 
for  the  purpose  aforesaid  at  the  said  vestry. 

The  affidavits  in  support  of  the  motion  stated  the 
transactions  before  the  vestry  meeting,  and  the  proceed- 
ings ill  vestry  as  to  the  appointment  of  churchwardens, 
as  they  are  detailed  above.  The  following  facts  were 
added. 

After  the  above  mentioned  proceedings  as  to  church- 
wardens, the  vestry  went  on  to  the  business  of  nominat- 
ing four  householders  out  of  each  district  of  the  parish, 
which  consists  of  four,  to  be  returned  to  the  justices 
of  the  county  in  petty  sessions,  for  the  appointment 

L  4  therefrom 
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therefrom  of  four  to  be  overseers  of  the  poor  for  the 
parish.  Four  persons  were  proposed,  by  a  single  mo- 
tion, for  the  district  called  the  Bishop's  Liberty,  and 
the  proposal  was  seconded ;  and  four  other  names  were 
in  the  same  manner  proposed  and  seconded,  in  opposi- 
tion to  them.  The  proposal  in  each  case  was,  in  terms, 
that  the  four  parties  named  should  "  be  nominated  by 
the  inhabitant  rate  payers  of  the  Bishop^s  Liberty  then 
present  in  vestry,  to  serve  the  office  of  overseer."  On 
a  show  of  hands,  the  four  first  proposed  were  declared 
to  have  a  majority  ;  whereupon  a  poll  was  demanded ; 
and  the  rector,  without  consulting  the  vestry,  or  the 
inhabitants  present  whose  votes  had  been  given,  granted 
a  poll,  to  be  taken  at  the  same  time  and  place  as  the 
poll  for  churchwardens.  The  proposer  and  seconder 
of  the  first  four  candidates  protested  against  the  rector's 
granting  a  poll  of  his  own  authority,  and  fixing  the 
time  and  manner  of  holding  it,  and  alleged  that  the 
granting  of  any  poll  for  overseers  was  contrary  to  the 
local  act  {a\  which,  they  said,  gave  the  right  of  nomin- 
ation 

(a)  Stat.  50  G.  3.  c.  xix.,  local  and  personal,  public,  "  for  better  as- 
sessing and  collecting  the  poor  and  other  rates,  in  the  parish  of  Lambeth, 
in  the  county  of  Surrey ;  and  regulating  the  poor  thereof."  Sect.  11  is  as 
follows  :  "  And  whereas  the  said  parish  of  Lambeth  is  divided  into 
four  districts  or  liberties,  which  are  called  the  Bishop's  Liberty,  the 
Prince'' s  Liberty,  the  Marsh  and  W all  Liberty,  and  the  Vanxhall,  Stochvell, 
and  Dean  and  Chapter  Liberty :  and  the  inhabitants  of  each  of  the  said 
districts  or  liberties  in  vestry  assembled  have  of  late  years  been  used  and 
accustomed  to  nominate  four  persons  being  substantial  householders  re- 
sident in  the  said  district  or  liberty,  as  persons  fit  to  be  overseers  in  and 
for  the  said  parish,  and  a  list  of  the  sixteen  persons  so  nominated  has 
afterwards  been  given  in  to  the  justices  acting  in  and  for  the  Eastern  lialf 
hundred  of  Brixton,  in  the  said  county  of  Sni-rey,  at  their  petty  session 
then  next  ensuing,  which  justices  at  such  session  have  been  used  to  ap- 
point one  out  of  each  of  the  four  persons  so  nominated  by  each  district  or 
liberty  respectively,  to  be  an  overseer  in  and  for  the  said  parish:  And 
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ation  to  the  inhabitant  rate  payers  then  assembled  in 
vestry.  The  rector  persisted  in  asserting  his  right,  and 
refused  to  put  any  question  on  the  subject.  Precisely 
similar  proceedings  took  place  on  the  nominations  for  the 
other  three  districts ;  and  it  was  deposed,  that  a  large 
majority  of  the  ratepayers  "  loudly  declared  their  dis- 
sent" from  the  rector's  proceedings  as  to  the  polls. 

The  polls  were  taken,  on  Wednesday^  April  22d,  and 
the  two  following  days,  at  the  church  porches.  Several 
rate  payers  made  formal  protests  to  the  rector  against 
such  polls  being  taken.  In  two  of  the  liberties,  all  the 
candidates  rejected  on  the  shew  of  hands  were  elected 


whereas  it  is  expedient  that  the  mode  of  choosing  and  nominating  over- 
seers, should  be  adopted  in  manner  as  is  hereafter  mentioned,  and  that  the 
number  of  overseers  should  be  increased  from  four  to  eight :  And  whereas 
it  would  tend  to  the  better  management  of  the  said  poor  if  one  half  of 
the  overseers,  to  be  hereafter  appointed,  were  to  go  out  of  office  half- 
yearly,  the  other  half  remaining  being  conversant  in  the  affairs  of  the  said 
parish  and  in  the  office  of  overseer :  Be  it  therefore  enacted,  That  on  the 
Easter  Tuesday  next  after  the  passing  of  this  act,  and  so  in  like  manner 
on  the  Easter  Tuesday  in  each  and  every  succeeding  year,  the  inhabitants 
of  each  of  the  said  districts  or  liberties  of  the  said  parish  of  Lambeth  being 
rated  to  and  paying  the  poor  rate,  shall  in  vestry  assembled,  or  the  major 
part  of  them  then  present,  nominate  four  substantial  housekeepers  residing 
within  the  said  district  or  liberty,  for  and  by  which  they  shall  be  so  nomi- 
nated, to  serve  the  office  of  overseers  of  the  poor  of  the  said  parish  :  and 
the  vestry  clerk  of  the  said  parish,  shall  cause  a  list  of  the  names  of  the 
persons  so  nominated  by  the  said  four  districts  or  liberties  to  be  made, 
which  list  shall  distinctly  set  forth  the  several  districts  or  liberties  by  and 
for  which  each  of  the  said  persons  has  been  respectively  nominated  in 
manner  aforesaid,  and  shall  deliver  such  list  to  the  justices  of  the  peace 
acting  in  and  for  the  Eastern  half  hundred,"  &c.  "  at  their  next  ensuing 
petty  session,  or  any  other  to  be  thereafter  held :  and  the  said  justices  at 
their  said  petty  session,  or  so  soon  after  as  may  be,  or  any  two  of  them, 
shall,  and  they  are  hereby  authorised  and  required  to  select  and  chuse 
from  such  list  four  persons,  towit,  one  out  of  the  four  persons  nominated 
by  and  for  each  district  or  liberty  respectively,  and  shall  by  writing  under 
their  hands  and  seals,  appoint  the  four  persons  so  by  them  selected  and 
chosen  to  be  overseers  of  the  poor  of  the  said  parish,"  &c. 
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1840.  on  the  polls  ;  in  the  two  other  liberties  the  result  on  the 
^,  polls  was  the  same  as  that  on  the  shew  of  hands.  The 

The  Queen 

against      party  opposed  to  the  rector's  proceedings  applied  to 

Hedgek. 

Mr.  Hedger  and  the  other  justices  now  made  defend- 
ants, to  select  the  overseers  from  a  list  comprising  the 
names  only  of  those  who  had  majorities  on  the  shew  of 
hands ;  but  they  refused  to  do  so,  and  said  that  they 
should  appoint  from  another  list  returned  by  the  rector 
according  to  the  result  of  the  polls.  The  affidavits 
stated  that  it  had  not,  within  the  recollection  of  the 
deponents,  been  the  practice  to  take  polls  on  the  nomi- 
nation of  overseers,  until  the  preceding  year,  when  a 
poll  was  granted,  the  legality  of  which  was  still  under 
litigation.  And  that,  on  former  occasions  within  the 
deponents'  recollection,  the  rate  payers  had  always 
voted,  on  such  nomination,  by  single  votes ;  whereas,  in 
this  instance,  the  votes  had  been  taken  "  by  pluralities, 
according  to  the  amount  of  rate  imposed"  on  each 
voter,  in  the  mode  prescribed  by  Sturges  Bourne's  Act, 
58  G.  3.  c,  69.  s.  3. 

The  affidavits  in  answer,  by  the  rector  and  other 
persons,  contradicted  the  affidavits  in  support  of  the 
rule  in  various  points,  and  stated  that  all  the  persons 
making  them,  except  one,  had  voted  at  the  polls,  and 
several  of  them  had  in  other  respects  taken  active  parts 
in  the  proceedings  there.  That,  on  the  shew  of  hands, 
the  names  had,  contrary  to  the  rector's  declared  opi- 
nion, been  proposed,  not  individually,  but  in  lists  of 
four  each.  That  the  parish  contains  above  100,000 
inhabitants,  and  more  than  10,000  rate  payers,  many  of 
whom  reside  at  the  distance  of  five  miles  from  the  Boys^ 
school  at  Lambeth  Green,  That  (according  to  the  rec- 
tor's belief)  more  qualified  persons  than  the  school  room 
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would  hold  were  desirous  of  voting  on  the  nomination. 
That,  since  the  passing  of  stats.  58  G.  3.  c,  69.  and 
59  G.  3.  c.  85.,  it  has  been  the  invariable  usage  (except 
on  three  occasions,  when  much  tumult  ensued  (a)  )  to 
take  the  poll  at  the  church  porches,  of  which  there  are 
four.  That  great  inconvenience  (which  the  affidavits 
pointed  out)  would  have  resulted  from  a  change  of  the 
practice  on  this  occasion.  That  on  the  show  of  hands 
the  voters  were  mixed  with  a  mass  of  other  persons  in 
the  vestry  room,  and  there  was  no  opportunity  of  dis- 
tinguishing whether  one  fourth  part  of  those  who  held 
up  their  hands  were  rated  inhabitants  of  the  district  for 
which  they  voted ;  and  that  unqualified  persons  did  in 
fact  hold  up  their  hands. 

Sir  J.  Campbell^  Attorney  General,  and  Swajin,  shewed 
cause.  The  objections  taken  in  the  former  case  apply 
to  this  also,  and  need  not  be  dwelt  upon.  But  here  two 
additional  ones  arise.  First :  That  under  stat.  50  G.  3. 
cxlx.  (local  and  personal,  public  (6))  s.  11.,  persons 
to  be  eligible  by  the  justices  as  overseers  must  be 
nominated  by  the  rate  payers  "  in  vestry  assembled, 
or  the  major  part  of  them  t/ien  present and  there- 
fore a  poll  cannot  be  appointed  for  a  different  time  and 
place.  The  term  "nominate,"  here  used,  does  not  intro- 

(a)  One  of  the  affidavits  stated,  as  a  reason  for  not  taking  the  poll  in 
the  Boys'  school  room,  that  it  had  been  usual  for  the  collectors  of  rates  to 
receive  as  much  as  lOOOL  during  the  poll  on  a  parochial  election,  from 
persons  qualifying  'themselves  to  vote  by  payment  of  rates  previously  de- 
manded, and  that,  in  consequence  of  the  tumult  which  had  prevailed  on 
one  of  the  occasions  when  an  election  was  held  in  the  school  room,  the  col- 
lectors had  stated  afterwards  that  they  could  not  be  answerable  for  the 
safety  of  monies  they  might  receive  at  such  elections,  unless  another  place 
were  appointed. 

(jb)  P.  152.  note  (a),  ante. 
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1840.  duce  any  exception  to  the  ordinary  rule  of  parish  elec- 
tions. "  Nominating,"  in  a  popular  assembly,  is  electing 
by  a  majority.  Then,  in  the  absence  of  any  special 
restriction,  the  right  to  demand  a  poll  is,  "  by  the 
common  law,  an  incident  to  the  popular  election  of  a 
person  to  an  office  Campbell  v.  Maund[a),  The  local 
act,  in  this  case,  contains  no  expression  calculated  to 
restrain  the  ordinary  right;  the  recital  of  sect.  II  im- 
plies that  the  elections  have,  up  to  that  time,  been  con- 
ducted in  the  usual  manner;  and  the  enacting  part  does 
not  introduce  any  express  qualification,  except  that  the 
inhabitants  nominating  shall  be  persons  "  rated  to  and 
paying  the  poor  rate."  The  construction  argued  for 
on  the  other  side  would  limit  the  right  to  those  who 
happened  to  be  in  the  room  when  the  shew  of  hands 
was  called  for,  though  no  room  could  contain  all  who 
might  wish  to  vote.  A  peculiar  difficulty  arises  where 
the  inhabitants  of  four  districts  are  assembled  in  one 
room,  to  vote  respectively  for  the  officers  of  their  own 
districts.  No  good  reason  can  be  assigned  for  the  re- 
gulation suggested  ;  and  the  expressions  from  which  it 
is  to  be  collected  ought  to  be  very  strong.  The  poll 
is,  legally,  a  continuation  of  the  vestry,  and  the  voters 
are  "then  present"  within  the  meaning  of  the  act. 
The  motion  for  a  mandamus  to  receive  the  lists,  as  of 
persons  nominated,  is  at  all  events  wrong :  if  any  man- 
damus were  granted,  it  should  be  for  a  nomination. 
None  has  yet  taken  place  if  the  poll  is  irregular ;  for 
when  a  poll  was  demanded  the  shev/  of  hands  became 
null;  Anthony  Y.  Seger  {b).  And  the  proposal  by  lists 
was  improper;  JRex  v.  Flayer  (c)^  cited  by  Alderson  B. 

{a)  SJ.SfE.  865.  880.  (6)  1  Hag.  Ca.  Cons.  Court,  913. 

(c)  2  J5.  ^  Aid.  707. 
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in  Campbell  v.  Maiind{a).  [Lord  Denman  C.J.  We 
have  held  differently  where  a  given  number  was  to  be 
elected  ;  Regina  v.  Brightwell  (^).]  Secondly,  it  is  ob- 
jected that  the  rate  payers  were  allowed  plurality  of 
votes  according  to  stat.  58  G.  3.  c.  69.  But  that  sta- 
tute, sect.  3,  modifies  the  prior  local  act,  and  alters  the 
right  of  voting,  there  being  no  usage  or  enactment 
which  brings  this  vestry  within  the  saving  of  sect.  8  ; 
Bex  V.  The  ChurcJrdoardens  of  St.  James^  ClerkeJixvell  {c).'] 

Sir  F,  Pollock  and  G.  Haijes,  contra.  No  poll  ought 
to  have  been  taken.  The  nomination  should  have 
been  concluded  at  the  original  meeting;  and,  if  so, 
the  question  as  to  plurality  of  votes  is  immaterial. 
By  the  words  of  the  local  act,  '*  the  inhabitants"  of 
each  of  the  districts,  "in  vestry  assembled,'*  that  is, 
so  many  from  each  district  as  attend,  "  or  the  major 
part  of  them  t/ie?i  present  "  shall  "  nominate"  That 
is  made  as  much  the  business  of  the  then  present  meet- 
ing as  the  nomination  of  a  chairman ;  and,  when  the 
rector  had  found,  on  the  shew  of  hands,  that  one  set  of 
candidates  had  a  majority,  the  proceeding  should  have 
been  closed  instanter.  Under  Sir  J.  Hohhouse^s  Act, 
1  &  2  W,  4.  c.  60.  s.  14.,  the  nomination  of  inspectors  is 
a  distinct  proceeding  from  the  electio7i  of  vestrymen,  and 
must  be  brought  to  a  conclusion  immediately  {d),  [Pat- 
ieson  J.  A  decision  by  shew  of  hands  appears  strange, 
when  the  inhabitants  of  four  districts  are  present,  each 
to  vote  exclusively  in  respect  of  their  own  district.]  As 
to  plurality  of  votes,  if  the  construction  given  by  the 
prosecutors  to  sect.  1 1  of  the  local  act  be  correct,  this  is 

(a)  5A.S^E.  815.  (b)  10  A.  E.171. 

(c)  1  A.     E.  317. 

(jl)  See  Regina  v.  The  Vestrymen,  c^c,  of  St,  Pancras,  li  J.  ^  E.  15. 
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1840.      a  case  within  sect.  8  of  stat.  58  G.  3.  c.  69.    [Sir  J. 
The  Queen    ^^W^^^h  Attorney  General.   The  inspectors,  under  Sir 
against       J.  HohJiouse'?,  Act,  have  functions  to  perform  imme- 

iHedger.         t  1 

diately,  m  the  election  of  vestrymen :  therefore  it  is 
necessary  that  their  nomination  should  be  completed  at 
once.] 

Cur,  adv,  mlt. 

Lord  Denman  C.J.,  on  a  subsequent  day  {June  1st), 
delivered  judgment  in  both  cases. 

The  proper  place  for  the  election  of  churchwardens 
is  some  convenient  place  within  the  precincts  of  the 
church  ;  and  the  rector  is  the  proper  person  to  preside, 
as  of  common  right,  and  as  owning  the  freehold  of  the 
church.  And  churchwardens  are  so  far  ecclesiastical 
officers,  that  the  rector  is  entitled  to  interfere  in  bringing 
them  into  existence.  The  cases  confirm  this  opinion  ; 
and  a  further  sanction  is  given  to  it  by  stat.  58  G.  S. 
c.  69.,  which  does  not  profess  to  confer  this  right  on 
the  rector,  nor  use  language  declaratory  of  it,  but  as- 
sumes and  recognises  his  possession  of  it  by  enacting, 
in  sect.  2,  that,  "  in  case  the  rector "  "  shall  not  be 
present,"  the  meeting  shall  nominate  a  chairman. 

Assuming,  then,  that  he  possesses  this  right,  the 
question  now  is,  what  powers  he  has  by  statute,  and 
whether  he  has  exercised  his  functions  according  to 
law.  Stat.  58  G.  3.  c,  69.  s.  1.  requires  notice  of  the 
vestry  to  be  given  («),  but  does  not  say  who  is  to  give  it. 
We  are  of  opinion  that  the  rector  is  the  fit  person ;  he 
is  at  the  head  of  the  parish  for  this  purpose ;  and  in 
the  present  case  he  was  to  nominate  one  churchwarden 
at  the  vestry.  Then,  the  meeting  being  held  and  a 
shew  of  hands  taken,  some  one  was  to  declare  on  whom 

(a)  See  stat.  7  W.  4.  and  1  Vict.  c.  45.  s.  3. 
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the  nomination  had  fallen.  Who  was  to  do  that? 
Not  the  body  of  the  parishioners  who  had  made  the 
nomination,  nor  the  old  churchwardens,  but  the  person 
presiding  at  the  vestry,  namely,  the  rector. 

A  poll  is  then  demanded :  and  it  is  demandable  as  of 
right ;  and  the  president  of  the  meeting  is  the  person 
to  grant  it.  In  the  absence  of  other  business,  the  poll 
should  be  taken  immediately :  if  time  does  not  allow  of 
that,  there  must  be  an  adjournment  for  the  purpose. 
Then,  who  is  to  direct  the  adjournment?  It  is  sug- 
gested that  a  majority  of  the  voters  should  do  so.  But 
how  is  the  majority  to  be  ascertained  in  so  large  a 
constituency  ?  And  what  is  the  situation  of  parties  if 
the  majority  present  decide  against  adjournment  so  as 
to  leave  no  time  for  a  considerable  part  of  the  rate- 
payers to  vote  ?  Setting  aside  the  inconvenience  that 
might  arise  if  a  majority  of  the  parishioners  could  de- 
termine the  point  of  adjournment,  we  think  that  the 
person  who  presides  at  the  meeting  is  the  proper  in- 
dividual to  decide  this.  It  is  on  him  that  it  devolves, 
both  to  preserve  order  in  the  meeting,  and  to  regulate 
the  proceedings  so  as  to  give  all  persons  entitled  a 
reasonable  opportunity  of  voting.  He  is  to  do  the  acts 
necessary  for  these  purposes  on  his  own  responsibility, 
and  subject  to  the  being  called  upon  to  answer  for  his 
conduct  if  he  has  done  anything  improperly. 

It  is  urged  that  the  rector  ought  not  to  preside,  be- 
cause he  has  the  nomination  of  one  churchwarden,  and, 
as  chairman,  he  would  have  a  casting  vote,  which  might 
enable  him,  indirectly,  to  nominate  a  second.  But  it  is 
clear  that,  as  a  parishioner,  he  might  give  a  vote  decid- 
ing the  nomination :  and,  if  it  be  inconvenient  that  he 
should  have  the  power  in  question,  the  legislature  should 
have  provided  against  it ;  but  that  has  not  been  done. 

The 
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The  case  of  Stoughton  v.  Reynolds  {a)  is  a  good  au- 
thority, but  should  not  be  pressed  to  the  extent  to  which 
the  argument  in  support  of  this  rule  would  carry  it.  As 
it  has  been  explained,  it  does  not  decide  that  the  rector 
may  not  adjourn  the  meeting,  but  only  that,  if  he  has 
done  it  so  as  to  disturb  the  proceedings,  the  Court  will 
interfere. 


The  case  of  the  overseers  [Regma  v.  Hedger  ajid 
Others)  is  nearly  the  same,  except  for  the  provisions  of 
the  local  act.  We  are  of  opinion  that  the  words  "  then 
present,"  in  stat.  50  G.  8.  c. xix.  5.  it.,  do  not  confine 
the  right  of  nomination  to  persons  actually  present  at 
the  first  meeting,  any  more  than  such  words  would 
prevent  voters  from  coming  in  during  a  poll.  As  to  the 
word  "  nominate,"  it  is  the  proper  expression  in  this 
case,  as  the  inhabitants  of  the  district  do  not  elect,  but 
merely  fix  upon  persons  whose  names  are  to  be  laid 
before  the  justices.  We  granted  a  rule  on  this  point 
rather  from  anxiety  to  avoid  any  collision  with  the  case 
of  Regina  v.  The  Vestrymen,  S^c,  of  St,  Pancras  {b), 
than  from  any  doubt  which  we  entertained.  But  in 
that  case  it  was  necessary  that  the  inspectors  should  be 
"  nominated  "  before  the  election  of  vestrymen  was  pro- 
ceeded in ;  here  no  such  necessity  exists ;  and  therefore 
the  word  need  not  have  the  same  effect.  The  rules  must 
be  discharged. 

Rules  discharged. 

Sir  F.  Pollock,  on  a  subsequent  day  of  the  term  (c), 
submitted  to  the  Court  that  their  judgment  in  Regina 

(a)  2  Sir.  1045.  S.  C,  Ca.  K.  B.  temp.  Hardw,  274.  ;  Fortescue,  168. 
{h)  n  A.Sc  E.  15. 

(c)  June  12th.    Before  Littledale,  Patteson,  and  Williams  Js. 

v.  Hedger 
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V.  Hedger  had  not  decided  the  question  as  to  plurality  1840. 
of  votes.    He  admitted  that,  by  that  iud^ment,  a  man-  ' 

]     ^  \^         '  Tlie  Queen 

damus  could  not  go,  requiring  the  justices  to  act  upon  agaimt 

Hedger. 

the  list  carried  on  the  show  of  hands;  but  he  urged 
that,  if  the  votes  were  improperly  taken  at  the  poll, 
no  good  list  was  returned  at  that  time.  He  therefore 
moved  for  a  rule  to  shew  cause  why  a  mandamus  should 
riot  issue  to  the  rector  and  churchwardens,  to  convene 
another  vestry  for  the  purpose  of  nominating  persons 
to  be  returned  as  fit  to  serve  the  office  of  overseer; 
but  he  stated  that  he  did  not  wish  to  take  a  rule  if  the 
Court  had  no  doubt  on  the  point. 

Cicr,  adv,  vult, 

LiTTLEDALE  J.,  in  the  same  term,  Jime  16th,  said 
that  no  rule  would  be  granted. 

Rule  refused. 


The  Queen  against  Colbeck  and  Others.  sahmcay, 

June  Gth. 

appeal  against  an  order  of  two  justices,  whereby  ^"^^^j^^'^'l 
Ann  Hove  and  her  three  children  were  removed     8.  and  stat. 

4&5  ^.4.c. 76. 

from  the  township  of  Coxhoe^  in  the  county  of  Durham,  s.  si.,  the  ses- 
to  the  township  of  Black  Callerton,  in  Northumberland,  rntertah"  ar^ 
the  sessions  confirmed  the  order,  subject  to  a  case.  af/order^ofTe- 

The  case  stated  facts,  raising  the  question  as  to  the  Jj^g^notrce^of 
setdement  of  the  paupers ;  and  it  then  set  forth  a  notice  ^pp^^^  ^"^  ^ 

^     ^        '  statement  oi 

of  appeal,  signed  by  James  Colbeck  and  two  others,  grounds  are 

given,  not  by 

the  three  being  inhabitants  and  rate  payers  in  the  tov;n-  the  parish  offi- 

.  cers,  but  by 

ship  of  Black  Callerton,  which  had  been  served  on  the  individual  rate 

payers,  stating 
themselves  to  be  aggrieved  by  the  order. 
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1840.      overseers  of  the  respondent  township.   The  notice  com- 
menced  as  follows.    "  To  the  churchwardens"  &c. 

The  Queen 

against      "  Take  notice  that  we  the  undersigned,  James  Colbeck, 

COLBECK. 

Michael  Carins,  and  John  Reay,  being  three  of  the  in- 
habitants and  persons  assessed  for,  and  paying,  the  rates 
made  for  the  relief  of  the  poor  of  the  township  of  Blade 
Callerton,  in"  &c.,  "  and  being  persons  aggrieved  by 
the  order  of  removal  hereinafter  mentioned,  do  intend, 
at  the  next  quarter  sessions "  &c.,  "  to  commence  and 
prosecute  an  appeal  against  an  order "  &c.,  "  and  that 
the  following  is  the  ground  of  such  appeal."  Then 
followed  a  denial  of  the  settlement  in  Black  Callerton, 
The  case  added,  that  no  other  statement  of  the  grounds 
of  appeal  was  sent  or  delivered  to  the  respondents. 

The  questions  for  the  opinion  of  the  Court  were :  — 
First,  whether,  as  no  notice  of  appeal,  and  no  statement 
of  the  grounds  of  any  appeal,  were  sent  or  delivered  by 
the  overseers  or  guardians  of  the  township  o^  - Black 
Callerton  to  the  overseers  of  the  respondent  township, 
the  appellants  were  entitled  to  be  heard  in  support  of 
their  said  notice  of  appeal,  and  the  statements  of  the 
grounds  of  such  appeal  therein  contained.  Secondly, 
as  to  the  settlement  in  the  respondent  parish. 

Granger  and  Hedley  appeared  in  support  of  the  order 
of  sessions ;  but  the  Court  called  on 

Cress*well  and  Otter,  against  the  order  of  sessions. 
An  individual  rate-payer  is  aggrieved  by  an  improper 
removal  to  his  parish,  and  has  the  right  of  appeal. 
Stat.  13  &  14  Car,  2  c.  12.  5.  2.  gives  an  appeal,  in 
the  case  of  orders  made  upon  the  settlements  there 
created,  to  "  all  such  persons  who  think  themselves 

aggrieved 
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aggrieved  by  any  such  judgment  of  the  said  two  jus-  1840. 
tices."    Again,  in  the  case  of  settlements  under  stat. 

°  _  The  Queen 

3  Sl  4}  W.  4"       c,  11.,  sect.  9  enacts,  "  that  if  any  per-  against 

COLBECK. 

son  or  persons  shall  find  him,  her,  or  themselves 
aggrieved  by  any  determination,  vrhich  any  justice  or 
justices  of  the  peace  shall  make  in  any  of  the  cases  above- 
said,  the  said  person  or  persons  shall  have  liberty  to 
appeal  to  the  next  general  quarter  sessions."  This 
power  of  appeal  is  nowhere  directly  taken  away ;  and 
it  cannot  be  indirectly  withdrawn  by  stat.  4;  8i  5  JV,  4. 
c.  76.,  merely  because  sect.  81  enacts  that,  "in  every 
case  where  notice  of  appeal  against  such  order  shall  be 
given,  the  overseers  or  guardians  of  the  parish  appeal- 
ing against  such  order,  or  any  three  or  more  of  such 
guardians,  shall,  with  such  notice,"  or  fourteen  days 
before  the  sessions,  "  send  or  deliver  to  the  overseers 
of  the  respondent  parish  a  statement  in  writing  under 
their  hands  of  the  grounds  of  such  appeal ;  and  it  shall 
not  be  lawful  for  the  overseers  of  such  appellant  pa- 
rish to  be  heard  in  support  of  such  appeal  unless  such 
notice  and  statement  shall  have  been  so  given  as  afore- 
said and  that  neither  the  respondent  nor  the  appellant 
"parish"  shall  go  into  evidence  of  grounds  of  removal 
or  appeal  not  set  forth  in  the  order,  examination,  or 
statement.  In  Rex  v.  The  Justices  of  Denbighshire  (a) 
an  order  of  removal  was  directed  to  the  churchwardens 
and  overseers  of  a  parish  which  had  no  overseers 
for  the  whole  parish,  but  w^as  divided  into  townships, 
each  maintaining  its  own  poor,  and  having  one  overseer ; 
on  appeal  by  three  inhabitants  of  a  township  to  the 
overseer  of  which  the  pauper  had  been  delivered,  the 


(a)  1  £.  8;  Ad,  616. 
M  2 


sessions 
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The  Queen 
against 

CoLBECK. 


184)0«  sessions  quashed  that  order;  and  this  Court  refused  a 
certiorari  for  the  purpose  of  quashing  the  order  of 
sessions.  [Lord  Denman  C.  J.  In  that  case  there 
were  no  parish  officers  who  could  appeal.]  But  the 
township  had  an  overseer.  In  Rex  v.  Hartfield  [a) 
it  was  held  that  the  pauper  himself  might  appeal; 
though  it  has  been  said  to  be  unimportant  to  the 
pauper  where  he  is  maintained,  an  objection  inappli- 
cable to  inhabitants.  [Williams  J.  Stat.  9  G.  1.  c.  7. 
s,  8.  requires  notice  of  appeal  to  be  given  *'  by  the 
churchwardens  or  overseers  of  the  poor  of  such  parish 
or  place,  who  shall  make  such  appeal."]  It  is  true  that 
those  words  appear  to  make  the  interference  of  the 
parish  officers  necessary,  so  far  at  least  as  notice  is 
concerned;  yet  in  Rex  v.  The  Justices  of  Denbighshire  [b) 
an  appeal  by  inhabitants  was  sustained.  It  follows  that 
the  words  of  stat.  ^  ^  5  W»  4:.  c.  76.  5.  81.,  which  are 
not  more  restrictive  than  those  of  stat.  9  G.  1.  c.  7.  5.  8., 
do  not  limit  the  right  of  the  inhabitants  to  appeal.  It 
would  be  going  very  far  to  take  away  a  right  of  appeal, 
given  in  express  words,  by  mere  inference  from  the 
language  of  a  clause  prescribing  a  notice.  In  Rex  v. 
The  Justices  of  Denbighshire  (b)  Lord  Tenter  den  said 
that  the  course  became  "  necessary  under  the  circum- 
stances." Stat.  9  G.  I.  c.  7.  s.  8.  is  therefore  not  pe- 
remptory. Rex  v.  The  Justices  of  Cumberland  {c)  shews 
that  this  Court  will  be  scrupulous  as  to  limiting  the 
right.  Abbott  C.  J.  said  there,  "  I  think  that  we  can- 
not by  inference  exclude  the  operation  of  the  appeal 
clause  of  this  act."     Sect.  81  of  stat.  4-  &  5  ^.  4. 

(o)  Carth.  222.  (6)  1  B.  §•  Ad,  616. 

(c)  1  j5.  §•  C.  64. 

c.  76. 
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c.  76.  may  be  explained  by  applying  it  only  to  cases 
where  the  question  arises  between  the  two  parishes. 
The  case  here  does  not  state  that  the  appellant  town- 
ship had  either  churchwardens,  overseers,  or  guardians. 
An  overseer  might  possibly  have  a  personal  interest  in 
not  objecting  to  the  removal ;  but  the  inhabitants  ought 
not  to  be  prejudiced  by  this.  There  would  often  not 
be  time  to  obtain  a  mandamus  to  the  overseer.  No 
inconvenience  can  arise  from  allowing  this  appeal. 
[Lord  Denma7i  C.  J.  There  might  be  as  many  appeals 
as  inhabitants.]  That  might  be  prevented  by  liability 
to  costs ;  and  it  would  not,  perhaps,  become  necessary 
for  the  sessions  to  try  every  appeal  through.  [Lord 
Denman  C.  J.  All  the  appeals  might  have  distinct 
grounds.]  Then  it  would  be  unjust  that  all  should 
not  be  heard. 

Lord  Denman  C.  J.  If  there  be  any  case  in  which 
the  Court  would  be  justified  in  extending  the  right  of 
appeal  to  an  inhabitant,  it  certainly  would  be  where 
there  was  no  other  remedy.  That  was  the  case  in  Rea: 
V.  T/ie  Justices  of  Denhighshire  (a)  :  whether  the  Court 
did  right  there  we  need  not  now  consider ;  but,  if 
the  appeal  had  not  been  allowed,  the  whole  township 
would  have  suffered.  But,  where  there  are  parish  offi- 
cers, there  can  be  no  doubt  that  they  represent  the 
parish  for  the  purpose  of  giving  notice  of  appeal ;  other- 
wise the  inconvenience  would  be  monstrous :  for  every 
individual  parishioner  might  appeal,  and  on  different 
grounds.    The  statutes,  especially  stat.  4  &  5  4. 


]840. 


(a)  1  B.  ^  Ad.  616. 
M  3 
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1840.  76.,  appear  to  assume  that  the  parish  officers  repre- 
  sent  the  parish.    We  cannot  suppose  that  they  will 

The  Queen 

against  neglect  their  duty  :  if  they  should  do  so,  they  would  be 

CoLBECK.  amenable  to  the  Court. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  Mr. 
Nolan  says  {a),  in  his  Treatise  of  the  Poor  Laws^  "  The 
parish  to  whom  the  removal  is  made,  is  empowered  by 
the  statutes  already  cited  to  appeal  against  it.  But  it 
has  been  determined,  that  the  party  who  is  removed 
may  appeal,  as  well  as  the  parish ; "  for  which  he  refers 
to  Bex  V.  Hartfield  [b).  It  is  reasonable  that  the  pauper 
himself  should  have  the  power  of  appeal ;  for  there  may 
be  inconvenience  to  him  in  being  detained  in  a  particular 
parish,  or  he  may  be  aggrieved  by  being  sent  about 
from  one  to  the  other.  But,  as  to  individual  parish- 
ioners, it  appears  from  Weston-Rivers  v.  St,  Peter^s^ 
Marlborough  (c),  that  the  removal  should  be  made  on 
the  complaint  of  those  who  have  authority  to  represent 
the  parish.  Lord  Holt  there  says,  a  complaint,  ex 
officio^  from  one  not  concerned,  is  nothing,  it  may  be 
the  parish  are  willing  to  keep  him." 

Patteson  J.  Stat.  9  G.  I.  c.  7.  s.  8.  is  of  itself  suffi- 
cient to  shew  that  individual  parishioners  cannot  appeal. 
I  think  Rex  v.  The  Justices  of  Denbighshire  (d)  is  not 
applicable.  There  had  been,  in  that  case,  a  decision  on 
the  merits  by  the  sessions;  after  which  this  Court  did 
not  choose  to  interfere  by  certiorari.  Whether  they 
were  right  in  refusing  to  do  so  on  that  ground,  is  an- 


(a)  Vol.  ii.  p.  488.  (4th  ed.)  (6)  Carth.  222. 

(c)  2  Salk.  492.  (d)  1  JB.  §■  Ad.  616. 

other 
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other  question ;  but  that  was  the  ground  of  their  refusal.  1840. 
Even  supposing  that  stat.  9  G.  1.  c.  7.  s»  8.  did  not 

^  ^         The  Queen 

apply,  it  is  plain  that  the  legislature  recently  has  in-  against 
tended  that  none  but  the  parish  officers  should  appeal ; 
for,  in  the  case  of  appeals  by  individual  parishioners,  it 
would  be  quite  impossible  to  work  the  provisions  of 
Stat.  4  &  5  ^.  4.  c.  76. 

Williams  J.  Those  two  statutes  make  it  necessary 
that  the  appellant  party  should  represent  the  parish. 
And  the  argument  from  convenience  is  wholly  on  the 
same  side,  more  especially  since  the  incorporation  of 
large  districts  has  been  prevalent. 

Order  of  sessions  affirmed. 


Evans  against  Rees.  Thursday, 

°  June  nth. 

QIR  W.W.FOLLETT,  in  last  Hilary  term,  11th  Defendant  ob- 

1     •      1  1        IT  11'       tained  a  verdict 

January,  1840,  obtamed  a  rule  callmg  on  the  plam-  at  the  Spring 
tiff  "  to  shew  cause  why  the  defendant  should  not  be  at  g^d  died  after- 
liberty  to  enter  judgment  in  this  cause  nunc  pro  tunc ;  ^Xre  ^as^er 

term,  1839. 

In  that  term  plaintiff  moved  for  a  new  trial,  and  the  Court,  having  taken  time  to  con- 
sider, refused  the  rule  late  on  the  last  day  of  Easter  term.  Judgment  was  signed  for 
defendant  twelve  days  after  the  end  of  Trinity  term,  1839;  costs  were  taxed ;  and  the 
allocatur  was  obtained  on  12th  July  1839,  immediately  upon  which  the  entry  of  judg- 
ment was  completed.  The  delay  was  accounted  for  partly  by  the  length  of  time  re- 
quisite for  preparing  the  bill  of  costs,  the  cause  being  heavy,  and  partly  by  the  taxation 
having  been  suspended  by  a  summons  (which  was  discharged)  to  set  aside  the  judg- 
ment after  it  was  signed.  Defendant's  administratrix  sued  out  a  scire  facias  for  execu- 
tion, returnable  20th  November  1839,  but  was  served,  on  19th  November  1839,  with  notice 
of  allowance  of  a  writ  of  error.  On  \l\h  January y  1840,  she  obtained  a  rule  to  enter 
judgment,  nunc  pro  tunc,  of  Trinity  term,  1839. 

Rule  absolute  ;  the  Court  considering  that  no  laches  was  imputable  to  defendant's  ad- 
ministratrix, and  that  the  delay  was  the  act  of  the  Court  [(though  it  was  not  expressly 
sworn  that  the  administratrix  had  notice  of  the  motion  for  a  new  trial)  :  and  that  tlie  dis- 
cretion of  the  Court  was  not  limited  by  stat.  17  C  2.  c.  8.  5.  1. 


M  4 


and 
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1840.       and  that  in  the  mean  time  proceedings  on  the  writ  of 
error  in  this  cause  be  stayed." 

Evans 

against  By  the  affidavits,  it  appeared  that  this  was  an  action 

of  replevin,  tried  before  Coleridge  J.,  at  the  Brecknock- 
shire Spring  assizes,  1839.  The  trial  occupied  four 
days;  and  on  27th  March,  1839,  a  verdict  was  found 
for  the  defendant.  The  defendant  died  after  the  trial, 
3d  April  1839,  and  before  the  commencement  of  Easter 
term,  1839.  In  that  term,  April  22d,  Evans,  on  behalf 
of  the  plaintiff,  moved  for  a  new  trial.  The  Court 
took  time  to  consider;  and,  late  in  the  evening  of 
the  last  day  of  term,  Mai/  8th,  1839,  delivered  judg- 
ment, refusing  the  rule  (a).  On  10th  June  1839,  the 
Lo7idon  agents  for  the  defendant  received,  from  the  de- 
fendant's attorneys  in  the  country,  the  briefs  and  papers, 
with  a  draft  of  the  bill  of  costs,  containing  fifty  sides 
of  paper;  and  it  became  necessary  to  apply  to  the 
country  attorneys  for  further  information  before  the  bill 
could  be  delivered  to  the  plaintiff's  agent.  This  in- 
formation could  not  be  received  within  Trinity  term, 
which  ended  12th  June,  1839.  On  24th  Jmw^  judgment 
was  signed  for  the  defendant  (h).  The  parties  then 
attended  the  Master  to  tax  costs ;  when  the  plain- 
tiff's agent  stated  that  he  intended  to  apply  to  set  aside 
the  judgment.  The  Master  thereupon  declined  pro- 
ceeding with  the  taxation  :  and,  on  25th  June,  a  sum- 
mons was  served,  on  behalf  of  the  plaintiff,  to  shew 
cause  before  a  judge,  on  26th  June,  why  the  judgment 
should  not  be  set  aside.    On  the  attendance  before 

(a)  Evan»  v.  Bees,  \0  A,  ^  E.  151. 

(b)  In  1  Williams  on  Executors,  111.  (3d  ed.)  it  is  pointed  out  that 
the  24th  June  was  not  so  many  days  after  the  end  of  Trinity  term  as  the 
number  of  days  of  Easter  term  during  which  the  Court  had  reserved 
their  judgment  on  the  motion  for  a  new  trial. 

Patteson 
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Patteson  J.,  it  was  contended  that  the  judgment  was  1840. 

irregular,  the  defendant  having  died  and  no  scire  facias 

having  issued:  but  the  learned  Judge  dismissed  the  a<^ainst 

Kees. 

summons.  After  this  there  were  several  meetings  for 
taxation;  and  the  allocatur  was  obtained  on  12th  July 
1839:  immediately  upon  which  the  defendant's  agent 
had  the  entry  of  the  judgment  completed  by  inserting 
the  amount  of  the  allocatur.  On  4th  November  J  839, 
the  administratrix  of  the  defendant  sued  out  a  scire 
facias,  returnable  20th  November,  to  have  execution  on 
the  judgment.  On  19th  November  notice  was  served 
on  the  defendant's  agent  of  the  allowance  of  a  writ  of 
error,  on  the  ground  that  defendant  had  died  after  ver- 
dict and  before  judgment,  and  judgment  had  not  been 
entered  up  within  two  terms  after  verdict.  The  agent  for 
the  defendant  deposed  that  he  did  not  previously  know 
that  there  was  any  irregularity  in  this  respect,  or  that 
the  plaintiff  intended  to  rely  on  any.  It  appeared  also 
that  the  country  attorney  had  been  detained  in  London 
by  pressing  business  from  7th  to  16th  May  1839,  and 
did  not  return  to  the  country  till  18th  May ;  that  the 
bill  for  costs,  owing  to  the  number  of  witnesses,  could 
not  be  completed  except  by  him ;  and  that  it  was  not 
completed  till  ^th  June  1839. 

In  answer,  affidavit  was  made  that  the  summons  was 
dismissed  by  Patteson  J.  on  a  statement,  on  the  part 
of  defendant's  agent,  that  judgment  had  been  signed 
within  th^  two  terms,  which  plaintiff's  agent  therefore 
believed  at  the  time  to  be  the  fact :  that  the  plaintiff's 
agent  had  often  informed  the  defendant's  agent  that  it 
was  intended  to  bring  error  as  soon  as  a  personal  re- 
presentative of  the  defendant  should  be  appointed :  that 
the  judgment  could  have  been  signed  at  any  time 

during 
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1840.      during  Trinity  term;  and  that  the  costs  had  been  taxed 
at  the  leisure  and  convenience  of  the  defendant's  agents. 

Evans  ° 

against 

Rees. 

Evans  and  E,  V,  Williams  now  shewed  cause.  By 
Stat.  17  C  2.  c.S,  s.  1.,  if  judgment  be  entered  within 
two  terms  after  verdict,  the  death  of  either  party  be- 
tween verdict  and  judgment  shall  not  be  alleged  for 
error.  IThe  attempt  here  is  to  evade  the  restriction 
which  the  statute  contains,  by  entering  a  judgment 
nunc  pro  tunc.  That  is  done  only  where  the  delay 
has  been  occasioned  exclusively  by  the  act  of  the 
Court.  Here  the  Court,  at  the  utmost,  caused  delay 
only  till  the  8th  of  May^  1839  :  all  the  delay  subsequent 
is  owing  to  the  laches  of  the  administratrix.  Indeed,  it 
may  be  questioned  whether  the  administratrix  has  not 
been  guilty  of  laches  by  delaying  to  enter  up  the  judg- 
ment so  late  even  as  to  the  8th  of  May,  For  it  does  not 
appear  from  the  affidavits  that  she  had  notice  of  the 
application  to  the  Court ;  and,  if  she  had  not,  she  was 
not  bound  to  stay  proceedings,  as  in  the  case  of  a  rule 
nisi  and  notice.  Even  if  she  had  notice,  she  might 
have  applied  to  enter  up  judgment  de  bene  esse. 
Further,  if  the  statute  is  not  to  be  relied  on,  the  ap- 
plication must  rest  upon  some  common  law  power  of 
the  Court  to  enter  judgment  after  the  death  of  the 
party :  but  no  such  power  existed  before  the  statute ; 
nor  do  the  New  Rules  aid ;  indeed,  they  expressly  do 
away  with  the  relation  of  judgments;  Reg.  Gen.  Hil. 
4  ^.4.,  General  Rules  and  Regulations^  ^  (a).  The 
proviso  there,  that  the  Court  or  a  Judge  may  order 
judgment  to  be  entered  nunc  pro  tunc^  applies,  in  con- 


(cf)  5B.  ^  Ad.  ii. 


formity 


Evans 

agahmt 
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formity  with  the  law  before  the  rules,  only  where  the  1840. 
delay  has  been  caused  by  the  Court ;  Lanman  v.  Lord 
Audley  (a) :  and  Copley  v.  Day  (b)  and  Lawrence  v.  Hodg- 
son (c)  shew  that,  before  the  new  rules,  such  an  ap- 
plication as  this  would  not  have  been  granted.  Va?ighan 
V.  Wilsoji  [d)  is  to  the  same  effect  as  Lanman  v.  Lord 
Audley  {a).  It  is  true  that  in  Vaughan  v.  Wilson  (d)  it 
appeared  on  affidavit  that  the  order  for  signing  judgment, 
if  not  rescinded,  would  interfere  with  the  rights  of  cre- 
ditors :  but  some  vested  rights  are  always  interfered  with 
in  such  a  case.  There,  too,  the  laches  had  been  of  two 
days  only.  Doe  dem,  Taylor  v.  Crisp  {e)  is  to  the  same 
effect,  and  is  the  stronger  from  the  circumstance  that  the 
learned  Judge  who  refused  the  application  clearly  im- 
puted unfair  concealment  to  the  party  against  whom  it 
was  made.  In  Rhodes  v.  Haigh  [g)  a  verdict  was  taken 
for  the  plaintiff,  subject  to  a  reference  by  which  the 
cause  and  all  matters  in  difference  (of  which  there  were 
some  not  in  issue  in  the  cause)  were  referred  to  an 
arbitrator :  after  the  verdict  the  plaintiff  died ;  the 
award  was  made  afterwards,  and  more  than  two  terms 
after  the  verdict;  and  the  Court  held  that  judgment 
could  not  be  entered  up  nunc  pr6  tunc,  and  that  the 
submission  was  revoked.  Cases  in  which  the  party  has 
died  during  term  are  not  applicable ;  for  there  the 
Court  merely  allowed  the  judgment  to  stand  as  of  the 
beginning  of  the  term  to  which  it  properly  belonged  {h), 
Bkwett  V.  Tregonning  {i\  if  not  distinguishable  from  the 

(a)  2  Jlf.  §•  W.  535.  (b)  4  Taun.  702. 

(c)  1  F.  ^  J.  368.  ((/)  4  New  Ca.  116. 

(e)  7  Dowl.  P.  C.584. 

{g)  3  Bowl.  ^  E.  608.    S.  C.  not  -S*.  P.  2  5.  §•  C.  345. 
{h)  See  Lanman  v.  Lord  Audley,  2  M.  ^  W.  535.  ;  dictum  of  Lord 
Abinger  C.  B. 

(0  4  ^.  §•  1002. 
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1840.      present  case,  cannot  be  supported.    The  authorities 
now  cited  were  not  brought  forward:  and  the  argu- 

EVANS  °  '  ^ 

against      ment  appears  to  have  been  confined  to  the  effect  of  the 

Rees. 

new  rules,  which  do  not  alter  the  law.  The  plaintiff, 
there,  moved  for  judgment  non  obstante  veredicto;  the 
defendant  died  a  year  after  the  trial;  afterwards,  the 
plaintiff's  rule  was  made  absolute,  and  the  costs  were 
taxed;  after  which,  and  more  than  two  terms  from 
the  rule  being  made  absolute,  application  was  made 
for  judgment  to  be  entered  up  as  of  the  term  fol- 
lowing the  trial ;  which  was  allowed.  The  decision 
may  possibly  be  justified  on  the  ground  that  the  de- 
fendant was  alive  in  the  term  of  which  judgment  was 
entered  up:  here,  of  whatever  term  judgment  is  en- 
tered up,  it  will  be  of  a  term  which  did  not  com- 
mence till  after  the  defendant's  death.  The  plaintiff 
there  might  perhaps  be  considered  as  a  party  entitled,  at 
the  first  term  after  the  verdict,  to  a  judgment  conditional 
upon  his  rule  being  made  absolute.  That  construction 
is  inapplicable  here.  The  argument  there  was,  that  the 
plaintiff  could  not  have  judgment  till  his  costs  were 
taxed :  but  that  appears  unsatisfactory ;  for  he  might 
have  signed,  without  entering  up,  judgment,  before  the 
costs  were  taxed ;  and  that  would  have  brought  him 
within  the  protection  of  stat.  17  C  2.  c.  8.  s,\,;  Helie\, 
Baker  {a).  In  Kei/  v.  Goodwin  (b)  the  defendant,  who  ob- 
tained the  verdict,  was  alive  in  the  term  following  the  ver- 
dict, of  which  term  judgment  was  entered  up.  There  the 
delay  seems  to  have  been  entirely  the  act  of  the  Court : 
and^  besides,  the  case  was  argued  simply  as  a  question 


(a)  1  Sid.  385. 


(b)  1  Mo.     Sc,  620. 

for 
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for  the  discretion  of  the  Court,  without  reference  to 
Stat.  17  C.  2.  c.  8.  s,  1. 

Sir  W,  W.  Follett  and  Chilton,  contra.  The  question 
is,  as  all  the  authorities  shew,  whether  the  delay 
was  attributable  to  the  Court,  or  to  the  laches  of  the  ad- 
ministratrix. If  no  proceedings  here  had  taken  place 
suspending  the  power  to  enter  judgment,  the  exe- 
cutors would  still  have  had  two  terms  for  entering 
the  judgment  under  stat.  17  C.  2.  c,  8,  5.  1.  The 
Court,  by  delaying  judgment  on  the  motion  for  the 
rule  till  the  last  day  of  Easter  term,  18S9,  has  de- 
prived the  administratrix  of  one  term.  Then  the  diffi- 
culties attending  the  taxation  of  costs,  in  so  long  a  cause, 
made  it  impossible  to  enter  judgment  till  the  12th  of 
July,  Immediately  after  that,  judgment  was  entered 
up ;  and,  until  the  writ  of  error  was  brought,  there  was 
no  reason  for  making  this  application.  Blewett  v.  Tre- 
gonning  [a)  \s  a  much  stronger  case  than  this.  Green 
V.  Cohden  (b)  is  also  an  authority  for  this  application  : 
and,  in  the  argument  in  that  case,  the  authorities  prin- 
cipally relied  upon  on  the  other  side  were  cited.  Key  v. 
Goodwin  (c)  has  not  been  effectually  distinguished.  In 
Lawrence  v.  Hodgson  {d)  there  was  laches  in  the  party 
applying :  and  there  the  attempt  was  to  give  effect  to  a 
submission  to  arbitration  which  was  vacated  by  the 
death  of  the  party. 


Lord  Denman  C.  J.,  in  this  term  {J^me  15th),  de- 
livered the  judgment  of  the  Court. 


1840. 


Evans 
against 
Kees. 


Cur,  adv,  vult. 


(a)  4.A.S^E.  1002. 
(c)  1  Mo.     Sc.  620. 


{b)  4  Scoit,  485. 
{d)  I  Y.<^J.  368. 


This 
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1 840.  This  was  a  motion  to  enter  up  judgment  nunc  pro 
"!  tunc,  made  by  the  executors  (a)  of  a  defendant  in 

Evans  ^  \  / 

against  replevin. 

Rees. 

The  cause  was  tried  at  the  Spring  assizes,  1839,  and 
the  defendant  obtained  a  verdict.  The  defendant  died  on 
the  3d  of  April,  before  the  ensuing  Easter  term.  Within 
the  first  four  days  of  that  term  the  plaintiff  moved  for  a 
new  trial:  the  Court  took  time  to  consider  the  ques- 
tion ;  and,  on  the  8th  of  Mai/  (the  last  day  of  the  term), 
refused  a  rule.  Judgment  was  entered  up  on  the  24?th 
of  June,  twelve  days  after  the  end  of  Trinity  term.  The 
taxation  of  costs  was  not  completed  until  the  6th  of 
July, 

An  application  was  then  made  at  chambers  to  set 
aside  the  judgment,  which  was  dismissed.  On  the  1 9th 
of  November,  a  writ  of  error  was  served  by  the  plaintiff. 
On  the  Ilth  of  January,  1840,  the  present  motion 
was  made. 

On  the  argument,  it  was  contended  that  the  Court 
had  no  power  to  grant  the  rule,  because  the  party  died 
between  the  verdict  and  the  first  day  of  the  term,  which 
makes  it  necessary  to  resort  to  stat.  17  Car,  2,  cS,: 
for,  if  the  judgment  be  entered  as  of  the  first  day  of 
Easter  term,  1839,  it  will  still  be  after  the  death  of  the 
party ;  whereas,  in  all  the  cases  in  which  the  Court  has 
directed  judgment  to  be  entered  nunc  pro  tunc,  the 
party  has  died  after  the  first  day  of  the  term  ensuing 
the  verdict:  and  so  the  Court,  by  ordering  the  judg- 
ment to  be  entered  as  of  the  first  day  of  the  term,  has 
made  it  good  at  common  law,  being  before  the  death  of 
the  party. 

(a)  The  facts,  as  recited  in  the  judgment,  differ  in  some  immaterial 
circumstances  from  the  facts  stated  in  the  affidavits. 

But 
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But  there  is  no  ground  for  this  distinction.  The 
power  of  the  Court  to  enter  judgment  nunc  pro  tunc 
does  not  in  any  respect  depend  upon  stat.  17  Car.  2.  c.  8. 
It  is  a  power  at  common  law,  and  by  the  ancient  prac- 
tice of  the  Court,  to  prevent  an  unjust  prejudice  to  the 
suitor  by  the  delay  unavoidably  arising  from  the  act  of 
Court,  and  has  been  uniformly  exercised,  unless  the 
delay  is  imputable  to  the  laches  of  the  party  applying. 
The  effect  of  the  judgment,  when  entered,  may  depend 
on  the  statute  17  C«r.  2.  c.  8.;  but  the  power  to  enter 
it  does  not. 

The  proviso  in  rule  3  of  HiL  4  W.  4.  {a)  has  made 
no  difference :  it  merely  preserves  the  power  of  the 
Court  or  a  Judc^e,  notwithstanding  the  direction  that 
judgments  shall  in  general  take  effect  from  the  actual 
time  of  entry. 

The  question  in  the  present  case  is  therefore  reduced 
to  this, — whether  the  delay  was  occasioned  by  the  act  of 
the  Court  or  by  the  laches  of  the  party.  Now  it  is 
clear  that  the  party  was  prevented  by  the  act  of  the 
Court  from  entering  up  judgment  during  the  whole  of 
Easter  term,  1839  ;  that  is,  until  the  8th  of  May, 

During  the  interval  between  that  day  and  the  12th  of 
June  (the  last  day  of  Trinity  term)  judgment  might 
have  been  entered  up  without  any  leave  of  the  Court, 
and  would  have  been  good  under  the  statute  1 7  Car,  2. 
c,  8.  There  was  nothing  whatever  to  prevent  the  party 
from  taxing  costs  and  entering  up  judgment  in  that 
interval.  But  it  appears  that  the  case  was  one  of  great 
length  and  intricacy,  and  required  a  longer  time  to  pre- 
pare the  necessary  materials,  and  to  complete  the  tax- 


1840. 

Evans 
against 


(a)  General  Rules  and  Regulations,  5  B.  ^  Ad.  ii. 

ation. 
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1840.  ation.  It  is  not  directly  sworn,  but  we  think  it  fair  to 
"^"^  assume,  that  the  parties  now  applying  were  aware  that 
a^inst  the  Court  were  deliberating  as  to  the  granting  a  rule 
for  a  new  trial  until  the  last  day  of  Easter  term ;  and,  if 
so,  they  were  justified  in  taking  no  steps  to  prepare 
for  taxation  of  costs,  which  might  have  incurred  fruitless 
expense,  prior  to  the  8th  of  Mai/ ;  and,  as  already 
stated,  the  interval  between  that  day  and  the  12th  of 
June  appears  to  have  been  too  short.  We  think,  there- 
fore, that  no  laches  can  fairly  be  imputed  to  them  in  not 
having  signed  their  judgment  before  the  time  when  they 
did  actually  sign  it.  Neither  was  there  any  laches  in 
not  applying  for  the  present  rule  until  Hilary  term, 
1840  ;  for  they  had  no  reason  to  suppose  that  such  an 
application  was  necessary,  until  they  were  served  with 
the  writ  of  error,  which  was  very  late  in  Michaelmas 
term. 

The  rule  must  therefore  be  made  absolute. 


"  Ordered,  that  the  defendant  be  at  liberty  to 
enter  the  judgment  in  this  cause,  nunc  pro 
tunc,  as  of  22d  day  of  May,  in  Trinity  term, 
1839." 
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1840, 


The  following  cases,  The  Qjieen  v.  St.  Clemenfs,  The 
Qiieen  v.  Thorogood,  Jollij  v.  Barnes,  The  Qtiee?i  v.  Baines, 
Burder  v.  Vcley,  and  Vele^j  v.  Burdcr  (in  error),  com- 
prising points  of  much  importance  on  the  subject  of 
church  rates,  have,  for  convenience,  been  placed  together, 
though,  in  some  instances,  out  of  the  proper  order. 


The  Queen  asiainst  The  Inhabitants  of  Wednesday, 
bt.  Clement  s. 

appeal  against  an  order  of  two  justices,  whereby  Where  panics 
George  Christojjhersoii  was  ordered  to  pay  to  Johii  d'^^cted^church- 
Cohhold  and  William  Scott,  called  in  the  said  order  ^'^fj'l^J^ 
churchwardens  of  the  parish  of  St,  Clemcrd,  in  the  and  sworn  hi, 

*  and  act,  they 

borou£>h  of  Ipsimch,  the  sum  of  105.,  which  sum  was  in  '^'^^y  convene  a 

vestry  for  lay- 

the  order  alleged  to  have  been  duly  rated  and  assessed  ing  a  church- 
rate  ;  and  a  rate 

to  a  churchwardens'  rate  made  for  the  parish,  and  laid  at  such  a 

»  -    ,  ,  .  ,     ,       vestry  is  valid. 

J  05.  Qd,  lor  costs  and  charges,  the  sessions  reversed  the     They  may 
order,  subject  to  the  opinion  of  this  Court  on  the  fol-  of  LTi-piy-"* 

The  case  set  forth  certain  facts  to  shew  that  Cohhold     127.  s.  7.,  so 

as  to  give  JUS" 

and  Scott  were  not  legally  elected  churchwardens  at  tices  of  peace 

jurisdiction, 

either  of  the  elections  of  1838  or  1839,  hereafter  men-  the  sum  not 

exceeding  \0l. 

tioned  [a),  Cohhold  and  Scott  were  elected  churchwar-  if  proceed- 
ings against  a 
])erson  rated 

be  commenced  in  the  Ecclesiastical  Court  to  enforce  a  rale,  and  afterwards  abandoned, 
the  same  jierson  may  afterwards  be  summoned  before  justices  under  stat.  53  G.  3.  c.  127. 
s.  7.,  and  by  them  ordered  to  pay  the  rate. 

dens 

(a)  The  following  was  the  statement  in  the  case  as  to  this  point, 
*'  In  the  parish  of  St.  Clement  in  Ipswich,  the  right  of  choosing  church- 
wardens of  that  parish  is  solely  in  the  parishioners  in  vestry  assembled. 

Vol.  XII.  N 
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1840.       dens  on  Easter  Monday  1838.    On  10th  July  1838, 
they  were  admitted  by  the  ordinary,  and  signed  the 

The  Queen  ^  ^  j  a 

against       declaration  required  by  lav/.    The  churchwardens  of 

The  Inhabit- 
ants of       the  parish  were  duly  elected  and  chosen  on  Easter 

ENTs.  j^^j^^^j^  1837,  at  a  meeting  of  the  inhabitants  in  vestry, 
pursuant  to  notice  duly  given  according  to  stat.  58  G.  3. 
c.  69.  At  a  vestry  meeting  convened  by  Cobhold  and 
Scotty  held  on  13th  September  1838,  a  church  rate  was 
made,  in  which  the  appellant  was  rated  at  the  sum  of 
105.  This  rate  was  afterwards  confirmed  by  the  or- 
dinary, and  was  paid  by  the  majority  of  the  parish- 
ioners; but,  at  Easter  1839,  the  appellant  and  other 
parishioners  had  not  paid  it.  At  a  vestry  meeting  held 
on  Easter  Monday,  1st  April,  1839,  pursuant  to  notice 
given  on  the  preceding  Sunday  only,  Cobbold  and  Scott 
were  reelected  churchwardens:  and,  on  the  15th  of 
the  same  month,  before  they  were  admitted  and  had 
signed  the  declaration  for  the  second  year,  they  laid  a 
complaint  against  the  appellant  for  non-payment  of  the 
rate  imposed  on  13th.  September  1838;  and  the  appel- 
lant was  thereupon  convened  and  summoned  before 
two  justices  of  the  borough  of  Ipswich.  He  did  not 
appear,  nor  give  any  notice  of  his  disputing  the  validity 


It  has  been  the  general,  but  not  universal,  practice  in  the  parish,  from 
the  earliest  date  to  which  the  records  of  the  parish  extend,  viz.  1621,  to 
elect  churchwardens  at  a  vestry  holden  on  Easter  Monday :  and,  as  well 
since  as  before  the  act  of  58  G.  3.  c.  69.,  those  meetings  have  generally, 
but  not  universally,  been  held  after  a  notice  given  on  the  preceding  Sun- 
day  only.  Such  vestry  or  meeting  is  not  held  in  the  said  parish  by  virtue 
of  any  special  act  or  acts,  or  by  virtue  of  any  ancient  and  special  usage 
or  custom,  unless  such  special  usage  or  custom  is  to  be  inferred  from  the 
practice  above  mentioned.  At  a  vestry  meeting  held  on  Easter  Monday 
1838,  pursuant  to  notice  given  on  the  preceding  Sunday  only,  the  re- 
pondents  John  Cobhold  and  William  Scott  were  elected  churchwardens." 

of 
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of  the  rate,  or  his  liability  to  pay  the  same :  but,  an       1 840. 
objection  to  the  validity  of  the  appointment  of  the    rphe  Queen 
churchwardens  having  been  taken  by  another  person,  against 

°  *'  ^        .       The  Inhabit- 

who  was  also  summoned  for  non-payment,  and  who  did       ants  of 
appear,  the  justices  declined  to  proceed  further,  unless 
under  an  indemnity. 

On  16th  April,  Cobhold  and  Scott  were  admitted  by 
the  ordinary,  and  signed  the  declaration  required  by 
law.  On  J  3th  ilittj/ following,  they  caused  the  appel- 
lant to  be  cited  in  the  Episcopal  Consistorial  Court  of 
Norwich,  in  a  suit  for  subtraction  of  the  church  rate  in 
question.  He  did  not  appear,  either  in  person  or  by 
proctor ;  but  a  solicitor  attended  the  Court  on  his  be- 
half, and  stated  that  a  prohibition  would  be  applied  for, 
in  his  and  other  cases  also  before  the  Court,  on  the 
ground  that  the  parties  had  not  appeared  before  the 
justices.  The  suit  in  the  Ecclesiastical  Court  was 
thereupon  abandoned.  And,  on  20th  June  following, 
Cobhold  and  Scott  laid  a  fresh  complaint  against  the 
appellant,  before  the  justices,  for  non-payment  of  the 
rate.  He  was  thereupon  summoned  before  two  of  the 
justices  aforesaid,  but  did  not  appear,  nor  give  any 
notice  of  his  disputing  the  validity  of  the  rate,  or  his 
liability  to  pay  it.  And  the  justices  thereupon  ex- 
amined upon  oath  into  the  merits  of  that  complaint, 
and  made  the  order  of  payment  which  was  the  subject 
of  appeal.  No  objection  was  taken  to  the  election 
of  Cobhold  and  Scott  for  1838  or  1839,  either  at  the 
vestry  meetings  or  before  the  ordinary ;  and  no  other 
appointment  was  made  or  attempted :  and  they  con- 
tinued to  act,  and  still  do  act,  as  churchwardens. 
During  their  first  year  of  office,  nine  vestry  meetings 
were  held  for  the  purpose  of  making  poor  rates,  and  for 

N  2  other 
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1840.      other  general  parish  business;  at  which  nneetings  they, 
or  one  of  them,  attended,  and  acted  as  churchwardens 

The  QuKEK 

apainsi       without  Opposition.    These  meetina;s  were  convened  by 

The  Inhabit-  .  .        -,  .  , 

.intsof  notices,  Signed,  sometimes  by  Cohhold  and  Scott^  as 
^*  ^^'^"^^^^ churchwardens,  jointly  with  the  overseers,  and  some- 
times by  the  overseers  alone.  The  appellant  was  present 
at  one  of  them.  (Similar  instances  were  given  of 
vestries  held  for  making  poor  rates,  and  other  business, 
since  the  appointment  of  Cohhold  and  Scott  for  the  pre- 
sent year,  at  which  they  acted  as  churchwardens,  with- 
out opposition,  the  appellant  being  present  at  one  of  those 
vestry  meetings).  A  vestry  meeting  has  also  been  held 
during  the  present  year  for  making  a  church  rate  :  it 
was  called  by  notice  signed  by  the  minister,  and  by 
Cohhold  and  Scott^  professing  to  act  as  churchwardens ; 
and  a  rate  was  granted  without  opposition.  Cohhold 
and  Scott  have  also,  during  both  years,  attended  and 
acted,  without  opposition,  as  members  of  a  committee 
appointed  by  vestry,  to  consist  of  the  churchwardens 
for  the  time  being,  and  certain  individuals  named,  of 
whom  the  appellant  was  one.  The  validity  of  the  rate 
has  never  been  questioned  in  any  ecclesiastical  court, 
otherwise  than  as  above  stated. 

It  was  objected,  on  the  part  of  the  appellant,  first, 
that  the  respondents  were  not  de  jure  churchwardens, 
and,  as  de  facto  churchwardens,  were  not  competent  to 
proceed  under  stat.  53  G.  3.  c.  127.  s.  7.  for  the  reco- 
very of  the  rate  comprised  in  the  order  appealed  against. 
Secondly,  that  the  rate  itself  was  void,  on  the  ground 
that  the  vestry  meeting  of  13th  Sei^temher  ]838,  at 
which  it  vv^as  made,  v/as  not  legal,  having  been  convened 
by  Cohhold  and  Scott,  as  before  mentioned,  who,  it  was 
contended  by  the  appellant,  could  not  by  law  convene 

such 
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such  meeting.    Thirdly,  that  the  jurisdiction  of  the  1840. 
iustices  was  taken  away  by  the  proceedini^s   in  the     _  ~ 

J  J       J  r  in  ^{jg  Queen 

Ecclesiastical  Court  (a).     If  this  Court  should  be  of  against 

The  Inhabit- 

opinion  that  either  of  the  said  objections  was  valid,       ants  of 

.  ,  .  .     .      St.  Clement's. 

and  that  it  was  competent  to  the  sessions  to  entertam  it, 
then  the  order  of  the  two  justices  was  to  be  quashed, 
and  the  order  of  sessions  to  be  confirmed  :  other- 
wise &c. 

Gu7i7img  in  support  of  the  order  of  sessions.  The 
churchwardens  were  not  legally  elected  in  either  1838 
or  1839.  {0' Mallei/,  on  the  other  side,  admitted  this.) 
Then,  first,  they  were  not  the  proper  parties  to  the 
proceedings  under  stat.  53  G.  3.  c.  127.  s.  7.  The 
justices  have  no  jurisdiction  to  order  payment  of  the 
church  rate  except  upon  the  complaint  of  "  any  church- 
warden or  churchwardens,  chapel  warden  or  chapel- 
wardens,  who  ought  to  receive  and  collect  the  same." 
A  mere  intruder  has  no  right  to  receive  or  collect  the 
church  rate.  [Lord  DeJiman  C.  J.  Can  we  try  the  title 
of  the  churchwardens  in  this  proceeding?  It  is  admitted 
that  these  parties  have  been  sworn  in,  and  have  acted, 
as  churchwardens.]  The  swearing  in  confers  no  title  : 
the  ordinary  has  no  power,  upon  an  alleged  defect  of 
title,  to  refuse  to  swear  in  (h).  Till  a  legal  churchw^arden 
were  sworn,  the  old  churchwardens  (who,  as  the  case 
finds,  were  lawfully  elected)  were  in  office :  Com.  Dig. 
Esglise(F  1.),  1  Burn's  Red.  L.  410.  (8th  ed.  by  Tyr- 
tcMtt),  tit.  CJiurcJnmrdens,  II.  [c).  Secondly,  the  legal 
churchwardens,  and  no  others,  with  the  parishioners, 

(a)  A  fourth  objection  was  made,  but  abandoned  by  the  counsel  in  the 
present  argument.    The  facts  relating  to  it  are  therefore  omitted. 
{b)  See  Bex  v.  Tlic  Archdeacon  of  Middlesex,  ^  A.  ^  E.  615. 
(c)  See  Canon  118.,  of  1G03,  2  Gibs.  Cod.  962.  (2d  ed.) 

N  3  were 
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1840.  were  the  proper  parties  to  lay  the  rate ;  2  Bac.  Abr,  77. 
"  (7th  ed).  Clmrchwardem^  (C.) ;  1  BurrCs  Eccl,  L,  378. 

The  Queen  ^ 

against       CkuTch,  9.     Thirdly,  the  justices  could  not  proceed 

The  Inhabit-  J  J  f 

ants  of      under  stat.  53  G.  3.  6^.127.  s.  7.,  while  the  ecclesias- 

Sx.  Clement's.     .    ,       .  .         .  ,      ,  _  , 

tical  suit  was  m  existence,  the  language  or  that  sec- 
tion limiting  their  jurisdiction  to  rates,  "  the  validity 
whereof  has  not  been  questioned  in  any  ecclesiastical 
court."  The  case  finds,  indeed,  that  the  proceedings 
in  the  ecclesiastical  court  are  abandoned ;  but  that  does 
not  put  an  end  to  the  suit,  so  as  to  take  the  facts  out 
of  the  exception. 

O^MalleT/,  contra.  First,  the  churchwardens  de  facto, 
whether  or  not  they  were  churchwardens  de  jure,  were 
the  proper  parties  to  collect  and  receive  the  rate,  and 
therefore  the  proper  parties  to  complain  to  the  justices. 
Secondly,  the  magistrates,  when  the  complaint  was  made, 
could  not  try  the  title  of  the  churchwardens  making 
it.    (He  was  thea  stopped  by  the  Court.) 

Lord  Denman  C.  J.  The  second  objection  is  the 
same  in  effect  as  the  first.  The  whole  jurisdiction  de- 
pends on  the  right  of  the  party  complaining  to  receive 
the  rate  ;  the  section  takes  for  granted  that  there  is  such 
a  party.  The  churchwardens  de  facto  were  the  proper 
parties  to  act.  Then,  as  to  the  ecclesiastical  proceed- 
ings, they  clearly  are  at  an  end. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 

Order  of  sessions  quashed  (a), 

(a)  See  Wheler  v.  Lambert,  3  Keh.  533,  542.  S.  C,  as  Whaley  v. 
Lamberty  2  Bac,  Abr.  74.  Churchwardens,  {K).  Also  Burder  v.  Velei/, 
p.  233.  post.    Veley  v.  Burder,  p.  265.  post. 
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The  Queen  against  THOROGOOD(a). 

JOHN  THOROGOOD,  of  the  parish  Chelmsford, 
in  Essex,  was,  on  14th  November  1838,  served  with 
a  citation  {h)  to  appear  before  Dr.  Lushington,  as  Vicar 
General  and  Official  Principal  of  the  Bishop  of  Lon- 
don's Consistorial  and  Episcopal  Court  of  London,  in 
a  cause  of  subtraction  of  church  rates.  On  his  failing 
to  appear,  he  was  pronounced  contumacious,  and  a 
significavit  issued  from  the  said  Court  in  the  follow- 
ing terms. 

To 

to  Stat  53  G.  3.  c.  127.)  of  the  party  being  pronounced  in  contempt,  these  words  were 
added  :  *'  in  not  appearing  {an  by  our  citation  under  the  seal  of  our  said  court  duly  and 
personally  served  upon  him,  he  was  required  to  appear)  before  "  &c.  Held,  that  the  addition 
of  the  parenthetical  words  was  an  immaterial  variance  from  the  schedule. 

(3.)  Assuming  that  stat.  53  G.  3.  c.  127.  s.  7.  takes  away  the  jurisdiction  of  the  spiri- 
tual courts  in  cases  of  church  rate  wherein  the  two  justices  have  jurisdiction,  it  is  not 
necessary  that  the  citation,  significavit,  or  subsequent  proceedings  should  negative  the  facts 
which  would  give  jurisdiction  to  the  justices. 

(4.)  Assuming  that,  in  a  proceeding  under  stat.  53  G.  3.  c.  127.  s.  1.,  the  writ  de  con- 
tumace  capiendo  must  contain  the  addition  of  the  party,  as  in  the  case  of  the  excommu- 
nicato capiendo  under  stat.  5  Eliz.  c.  23.  5.  13.,  the  omission  of  it  is  no  ground  for 
discharging  the  party  from  an  imprisonment  for  contempt,  such  imprisonment  not  being 
within  the  words  of  5  Eliz,  c.  23.  s.  13,,  "all  and  every  pains  and  forfeitures  limited 
against  sucli  persons  excommunicate  by  this  statute." 

(5.)  The  official  principal  and  vicar  general  of  the  bishop  has  jurisdiction  within  a  dis- 
trict for  which  a  commissary  has  been  appointed  (though  for  life),  while  the  commissary 
is  inhibited  pending  the  bishop's  visitation.  The  appointment  of  such  a  commissary  does 
not  make  the  district  a  peculiar ;  and  stat.  23  H.  8.  c.  9.  s.  2.  does  not  apply  in  such  a  case, 

(a)  See  p.  177,  ante. 

(6)  The  citation  was  as  follows. 

"  Charles  James,  by  divine  permission  Lord  Bishop  of  London,  to  all 
and  singular  clerks  and  literate  persons,  whomsoever  and  wheresoever,  in 
and  throughout  our  whole  diocese  of  London,  greeting.  We  do  hereby 
authorise,  empower,  and  strictly  enjoin  and  command  you,  jointly  and 
severally,  peremptorily  to  cite,  or  cause  to  be  cited,  John  Thorogood,  of 
the  parish  of  Chelmsford,  in  the  county  of  Essex,  within  our  diocese  of 
London,  to  appear  personally,  or  by  his  proctor  duly  constituted,  before 
the  Right  Honourable  Stephen  Lushington,  Doctor  of  Laws,  our  vicar 
general  and  official  principal  of  our  consistorial  and  episcopal  court  of 

]SJ   4,  London, 


1840. 


[  Wednesday, 
May  13th, 
1840.] 

(1.)  It  is  not 
necessary, 
under  stat. 
53  G.3.  c.  127. 
s.  1.,  that  the 
significavit  of 
contempt,  from 
the  spiritual 
court,  should 
purport  to  be 
issued  within 
ten  days  of  the 
judgment  of 
contempt. 

(2.)  In  a  sig- 
nificavit, after 
the  statement 
(according  to 
schedule  (A.) 
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1840.         "To  Her  most  Excellent  Majesty,'*  &c.  ''Charles 
James^  by  divine  permission.  Bishop  of  London^  health," 

The  Queen 

against      &c.    "  We  hereby  no 

jesty,  that  one  John  Thorogood^  of  the  parish  of  Chelms- 
ford, in  the  county  of  Essex,  within  our  diocese  and 
jurisdiction,  hath  been  duly  pronounced  guilty  of  mani- 
fest contumacy  and  contempt  of  the  law  and  jurisdiction 
ecclesiastical,  in  not  appearing  (as  by  our  citation  under 
the  seal  of  our  said  Court,  duly  and  personally  served 
upon  him,  he  was  required  to  appear)  before  the  Right 
Honourable  Stephen  Lushington,  Doctor  of  Laws,  and 
Vicar  General  and  Official  Principal  of  our  Consistorial 
and  Episcopal  Court  of  London,  lawfully  constituted, 
his  surrogate,  or  some  other  competent  judge  in  that 
behalf  lawfully  authorised,  on  a  day  and  hour  now  long 
past,  to  answer  in  a  certain  cause  of  subtraction  of 
church  rates,  promoted  and  brought  by  V/illiam 
Balcer,^^  &c.,  "  against  him,  the  said  John  Thorogood  : 
we  therefore  humbly  implore  and  intreat  your  said 

London,  lawfully  constituted,  his  surrogate,  or  some  other  competent 
judge  in  this  behalf,  in  the  common  hall  of  Doctors'  Commons,  situate 
in  the  parish  of  Sai7it  JBenedict,  near  Paul's  Wharf,  London,  and  place  of 
judicature  there,  on  the  sixth  day  after  the  service  of  these  presents,  if  it 
be  a  genel'al  session,  by-day,  caveat  day,  or  additional  court  day  of  our 
said  consistorial  or  episcopal  court  of  London,  otherwise  on  the  general 
session,  by-day,  caveat  day,  or  additional  court  day  of  our  said  court, 
then  next  ensuing,  at  the  hour  of  ten  in  the  forenoon,  and  there  to  abide, 
if  occasion  require,  during  the  sitting  of  the  court;  then  and  there  to 
answer  to  William  Baker,  Thomas  Morgan  Gepp,  and  Thomas  Moss,  church- 
wardens of  the  said  parish  of  Chelmsford,  in  a  certain  cause  of  subtraction 
of  church  rates  ;  and  further  to  do  and  to  receive  as  unto  law  and  justice 
shall  appertain,  under  pain  of  the  law  and  contempt  thereof,  at  the  pro- 
motion of  the  said  William  Baker,''''  Sec. ;  "  and  what  you  shall  do  or  cause 
to  be  done  in  tlie  premises  you  shall  duly  certify  our  vicar  general  and 
official  principal  aforesaid,  his  surrogate,  or  some  other  competent  judge 
in  this  behalf,  together  with  these  presents.  Given  at  London,  this  12th 
day  of  Noveviber  a.  d.  1838,  and  in  the  eleventh  year  of  our  translation." 

most 
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most  Excellent  Majesty  would  vouchsafe  to  command  1840- 
the  body  of  the  said  John  Thorop-ood  to  be  taken  and  " 

"  The  QuKEN 

imprisoned  for  such  contumacy  and  contempt.    Given  agaimi 

Thokogood. 

under  the  seal  of  our  Consistorial  and  Episcopal  Court 
of  London,  the  11th  day  of  December  1838,  and  in  the 
eleventh  year  of  our  translation." 

A  writ  de  contumace  capiendo  was  thereupon  issued 
to  the  sheriff  of  Essex.  It  began  in  the  form  given  by 
Stat.  53  G.  3.  c.  127.  sched.  B.,  and  stated  "that  John 
Thorogood,  of  the  parish  of  Chelmsford  in  the  county  of 
Essex,  within  the  diocese"  &c.,  "  is  manifestly  contuma- 
cious, and  contemns  the  jurisdiction  and  authority  of 
the  law  and  jurisdiction  ecclesiastical,  in  not  appearing 
(as  by  the  citation  under  the  seal  of  the  said  Court,  duly 
and  personally  served  upon  him,  he  was  required  to 
appear)  before  "  &c.  (as  in  the  significavit,  as  far  as  the 
prayer) ;  "nor  will  he  submit  to  the  ecclesiastical  juris- 
diction "  &c.  (as  in  the  schedule).  The  writ  commanded 
the  sheriff  to  attach  J,  T,  by  his  body,  till  he  should 
have  made  satisfaction  &c.,  and  to  notify  the  execution  • 
"  unto  us  "  on  &c.,  "  wheresoever  we  shall  then  be  in 
England"  &c. 

There  was  a  memorandum  on  the  writ  that  the  said 
writ,  on  &c.  in  Hilary  term,  2  Vict.,  before  our  said 
Lady  the  Queen,  at  Westminster,  was  delivered  of  re- 
cord to  the  sheriff  of  Essex,  to  be  executed  in  due  form 
of  law. 

The  sheriff  thereupon  issued  his  warrant,  under 
which  Thorogood  was  taken,  and  lodged  in  the  county 
gaol  of  Essex. 

On  affidavit  of  the  above  facts,  verifying  the  several 
documents,  Sir  F.  Pollock,  in  Easter  term,  1840,  ob- 
tained a  rule  to  shew  cause  why  the  writ  de  contu- 
mace capiendo  should  not  be  set  aside  or  quashed, 

and 


Thorogood. 
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1840.      and  the  defendant  be  discharged  out  of  custody,  on  the 
following  grounds. 

The  Queen  .  . 

against  1.  That  the  significavit  did  not  purport  to  have 

issued  within  ten  days  of  the  pronouncing  Thorogood 
in  contempt,  according  to  the  provisions  of  stat.  53  G.  3. 
c,  127.  5.  1. 

2.  That  in  the  significavit  there  were  introduced,  in 
the  statement  of  non-appearance,  the  following  words, 
"  as  by  our  citation  under  the  seal  of  our  said  Court 
duly  and  personally  served  upon  him,  he  was  required 
to  appear,"  which  words  are  not  in  schedule  (A)  to  stat. 
53  G.  3.  127. 

3.  That  it  did  not  appear  on  the  proceedings  that 
the  sum  demanded  exceeded  10/.,  or  that  the  validity 
of  the  rate  had  been  questioned  in  an  ecclesiastical 
court,  or  that  notice  had  been  given  to  justices  that 
Thorogood  disputed  the  validity  of  the  rate,  or  his 
liability  to  pay  it;  and  therefore  it  did  not  appear  but 
that  the  matter  was  cognisable  before  two  justices, 
under  stat.  53  G.  3.  c.  127.  s,  7.,  and  the  jurisdiction  of 
the  Ecclesiastical  Court  taken  away. 

4.  That  no  addition  was  given  to  Thorogood^s  name, 
according  to  the  provision  of  stat.  5  Eliz.  c.  23.  5. 13. 

5.  That  the  residence  of  Thorogood  was  within  a 
district  in  which  ecclesiastical  jurisdiction  was  exercised 
by  a  commissary  appointed  for  life.  Dr.  Lushington  him- 
self, whose  appointment  («),  by  William  Lord  Bishop  of 
London^  dated  10th  March  1826,  with  the  ratification 
of  the  Dean  and  Chapter  o.  St,  Paul,  London,  dated 
11th  March  1826,  was  set  out  on  affidavit;  and  there- 
fore Thorogood  was  not  within  the  jurisdiction  of  the 
Vicar  general  and  Official  principal. 

(a)  The  commissary's  appointment  is  set  out  at  the  end  of  the  case, 
p.  19?^.  note  (c),  post, 

In 
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In  answer,  it  was  deposed  that  the  commissary  had  1840. 
oeen  inhibited  from  the  1st  of  September  to  the  30th  of  ' 

The  Queen 

November^  pending  a  visitation  of  the  Bishop  of  London,  against 

Thorogood. 

The  inhibition  [a)  was  set  out  on  affidavit ;  as  was  also 
Dr.  Lushington^s  appointment  as  official  principal  and 
Vicar  General,  at  and  throughout  the  whole  city  and 
diocese  of  our  bishoprick  of  London^  by  the  Bishop 
of  London^  dated  10th  February  1828,  with  the  ra- 
tification of  the  same  by  the  Dean  and  Chapter  of 
St.  Paid,  London,  dated  20th  March  1828.  It  further 
appeared  that  on  3d  December,  at  a  session  of  the 
Consistory  Court,  Thorogood  not  having  appeared,  the 
court  was  moved  to  pronounce  him  in  contempt,  but 
deferred  doing  so  till  11th  December;  when,  he  not  » 
appearing,  the  court  pronounced  him  in  contempt. 
In  Easter  term,  1840  {b), 

Sir  W,  W.  Follett  shewed  cause. 

1.  It  was  not  necessary  to  set  forth  that  the  signifi- 
cavit  issued  within  ten  days  after  the  party  was  pro- 
nounced in  contempt.  No  such  averment  is  contained 
in  any  of  the  forms  of  the  schedules  to  stat.  53  G.  3. 
c.  127.,  which,  by  sect.  ],  are  to  be  followed. 

2.  The  addition  made  to  the  forms  in  the  schedule, 
by  the  parenthetical  words  "  as  by  our  citation "  &c., 
cannot  vitiate  the  proceeding.  They  are,  at  the  utmost, 
surplusage. 

3.  The  power  of  the  Ecclesiastical  Court  is  not 
taken  away  by  stat.  53  G.  3.  c.  127.  5.  7.,  even  in  cases 
where  the  sum  demanded  is  under  10/.  and  there  is 
no  dispute  as  to  the  validity  of  the  rate  or  liability 

(a)  The  inhibition  is  set  out,  p.  200,  post. 

(6)  May  12th.    Before  Lord  Denman  C.  J.,  Littledale,  and  Patte- 
son  Js.    Coleridge  J.  left  the  Court  during  the  argument. 

of 
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1840.  of  the  party.  The  doubt  which  has  arisen  on  this 
Ti~^~Q~~  P^'^'^^  (^^  Richetts  V.  Bodenham  (a)  )  appears  to  have 
against  been  raised  by  the  limited  language  of  the  saving  proviso 
in  sect.  7:  and  it  must  be  admitted  that  this  proviso, 
which  seems  to  have  been  introduced  from  excess  of 
caution,  is  ill  worded.  But,  even  if  the  Ecclesiastical 
Court  had  no  jurisdiction  in  such  cases,  it  lies  upon  the 
party  objecting  to  the  jurisdiction  to  shew  the  facts. 
Nothing  here  appears  as  to  the  amount  of  the  sum  de- 
manded, or  as  to  any  question  respecting  the  validity  of 
the  rate  and  liability  of  the  party.  Prima  facie  the 
spiritual  court  has  jurisdiction  in  a  case  of  church  rate  : 
if  this  be  an  excepted  case,  the  party  who  relies  upon 
the  exception  should  shew  the  facts :  it  is  not  for  the 
other  party  to  negative  them.  The  exception  never  is 
negatived  in  such  proceedings. 

4.  This  proceeding  is  not  under  stat.  5  Eliz.  c.  23., 
but  under  stat.  53  G.  3.  c.  127.  No  addition  therefore 
was  requisite,  none  being  given  in  the  forms  prescribed 
by  the  schedules  to  the  latter  act,  and  referred  to  by 
sect.  1. 

5.  Dr.  Lusliington  could  here  act  only  as  official  prin- 
cipal. His  power  as  commissary  was  suspended  by  the 
inhibition ;  and  the  general  power  of  acting  as  the 
bishop's  official  principal  revived  and  continued  as  long 
as  the  inhibition  was  in  force,  that  is,  during  the  vi- 
sitation. From  1  Burns  Ecc,  La'w^  289,  290.  8th  ed. 
Ut,  Chancellors  he. <i  it  appears  that  the  chancellor  of  a 
diocese,  and  his  representative,  the  official  principal 
and  vicar  general,  have  jurisdiction  thoughout  the  dio- 
cese: the  commissary  has  the  jurisdiction  of  the  official 
principal  and  vicar  general  within  his  own  limits.  But 


(a)  4A.^E.  433. 


the 
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the  bishop  may  suspend  or  determine  the  authority  of  1840. 
the  commissary:  and  he  has  done  so  here.    The  2*6- 

riie  QUFEN- 

neral  jurisdiction  therefore  takes  effect.  In  Hillyer  v.  ^  agaivst 
MilUgan  {a),  where  it  was  held  that  the  general  authority 
of  the  chancellor  did  not  take  effect  within  the  limits  of 
a  commissary,  the  advocate  who  argued  against  the  chan- 
cellor's jurisdiction  relied  upon  the  fact  that  the  appel- 
lant was  "  not  cited  during  an  inhibition,  for  that  the 
inhibition  in  1752,  during  the  bishop's  visitation,  was 
relaxed  five  days  before  the  citation ; "  and  Sir  George 
Lee,  in  pronouncing  judgment,  said  that,  "  supposing  the 
office  of  commissary  was  vacant,  the  chancellor  would 
clearly,  during  that  time,  have  a  jurisdiction  in  BucJdiig- 
Jiamshire  by  virtue  of  his  patent."  The  inhibition  must 
have  the  effect  of  a  vacancy  in  the  office  of  commissary. 

Sir  F.  PollocJc,  Maiming,  and  RoebucJc,  contra. 

1.  The  significavit  here  conveys  no  information  as  to 
the  time  of  the  contempt,  and  therefore  fails  to  bring 
the  case  within  stat.  53  G.  3.  c.  127.  s.  1.  Had  the  sig- 
nificavit contained  a  false  statement  as  to  the  time,  the 
ecclesiastical  judge  would  have  been  liable  to  an  action  : 
and  he  cannot  evade  the  responsibility  by  omitting  the 
averment. 

2.  If  the  forms  in  the  schedules  to  stat.  53  G.  3.  c.  17. 
s.  1.  be  relied  on,  they  should  be  followed  accurately. 
It  could  not  be  contended  that  the  significavit  would  be 
good,  as  following  the  forms,  vvhatever  insensible  matter 
were  added  to  them.  Besides,  the  significavit  must,  by 
sect.  1,  be  issued  by  the  Judge  who  issued  out  the 
citation,  or  whose  lawful  orders  or  decrees  have  not 


(a)  2  Ecc.  Rep.  temp.  Lee,  by  philUmore,  8. 
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1840.  been  obeyed,  or  before  whom  such  contempt  in  the 
face  of  the  Court  shall  have  been  committed:"  whereas 

The  Queen 

against  the  words  here  inserted  do  not  shew  what,  if  they  are  to 
be  allowed,  they  ought  to  shew,  namely,  that  the  judge  of 
the  bishop's  court  who  issues  the  significavit  is  the  judge 
against  whom  the  contempt  was  committed.  The  words 
of  sect  1  are  "  to  signify  the  same  in  the  form  to  this  act 
annexed."  Those  words  are  quite  as  strong  as  the 
words  in  the  Uniformity  of  Process  Act,  2  W.  4.  c.  39. ; 
and  the  courts  have  been  very  strict  in  refusing  to  allow 
deviations  from  these ;  though  the  rules  passed  in  pur- 
suance of  that  act  make  the  proceedings  which  depart 
from  the  forms  not  void,  but  only  irregular.  Smith 
V.  Crump  («),  MarderCs  Bail  (b),  Smith  v.  Pennell  (c), 
Barker  v.  Weedon  (d),  ClutterhucJc  v.  Wiseman  {e\  Byjield 
V.  Street  {g)y  Richards  v.  Stuart  (/z).  Smart  v.  Johnstone  {i), 
Edwards  v.  Collins  (k),  and  Nicol  v.  Bo2/?t  (Z),  are  in- 
stances. The  Court  will  insist  upon  regularity  where 
the  liberty  of  the  subject  is  concerned. 

3.  If  there  can  be  any  state  of  facts  by  which  the 
jurisdiction  of  the  Ecclesiastical  Court  would  be  de- 
stroyed, such  facts  should  be  negatived  on  the  face  of 
the  proceedings.  If  the  doubt  expressed  in  Bicketts  v. 
Bodenham  (m)  be  well  founded,  the  proceedings  here  do 
not  shew  jurisdiction.    Had  the  smallness  of  the  sum 

(a)  1  JDowl.  P.  C.  519.  See  Hodgkinson  v.  Hodgkinson,  1  J.  ^  E, 
533.  ;  Colston  v.  Berends,  1  C.  M.  8f  B.  833.  S.  C.  5  Tyrivh.  511.  ;  Sut- 
ton  V.  Burgess,  \  C.  M.  ^  B.  770.    S.  C.  5  Tyrioh.  320. 

{b)  3  Dowl.  P.  a  654.        .  (cj  2  JDowl.  P.  C.  654. 

id)  }  CM.  8f  B.  396.     S.  C.  4  Tyrwh.  860. 
{e)  2  C.     J.  213.    S.  C.  2  Tyrwh.  276. 
{g)  10  Bing.  27.   S.  C.  2  Bowl.  P.  C.  739. 
(/«)  10  Bing.  319.  (i)  3  M.  ^  W.  69. 

(Jc)  5  Dowl.  P.  C.  227.  (l)  10  Bing.  339. 

(m)  4  A.  8f  E.  433,  442,  443. 

claimed 
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claimed  appeared  on  them,  they  would  clearly  have  184<0. 
been  bad.    It  appears  from  the  judgment  of  the  Court  Que^s 
in  Bea:  v.  Dmser  (a)  that  the  proceedin^js  must  unequi-  against 

^  ^  ^  _  Thorogood. 

vocally  shew  the  matter  to  be  within  the  spiritual  juris- 
diction. In  Re.v  V.  Fowler  [b)  the  party  was  discharged, 
because  "  the  excommunication  was  in  the  writ  recited  to 
be  pro  quibusdam  causis  subtractionis  decimarum  sive 
aliorum  jurium  ecclesiasticonim,^^  the  Court  saying  that 
the  alia  jura  might  be  such  matters  as  were  out  of  spi- 
ritual jurisdiction.  The  averments  required  are  part  of 
the  requisites  pointed  to  in  schedule  (A.)  of  stat.  53  G.  3. 
c,  127. y  "  [here  set  out  the  Jiature  of  the  cause,  and  the 
names  of  the  parties  to  the  same]".  The  writ  issuing 
under  that  act  is,  by  sect.  1,  subject  to  the  provisions 
of  stat.  5  Eliz,  c,  23. ;  and,  therefore,  the  nature  of  the 
cause  must  be  shewn  as  strictly  as  under  the  statute  of 
5  Eliz, ;  Regina  v.  Ricketts  (c).  In  2  Bnrn^s  Ecc,  Law,  256. 

Excommunication,  the  following  passage  occurs.  "  By 
Holt,  Chief  Justice,  at  the  common  law,  the  cause  had 
no  need  to  be  shewn  in  the  writ  of  excommunicato  ca- 
piendo ;  but  it  was  sufficient  to  say,  that  the  party  was 
excommunicate  for  manifest  contumacy  :  but  in  the 
bishop's  certificate  it  ought  to  be  shewn.  And  now 
since  the  statute  of  the  5  Eliz.  the  cause  oufjht  to  be 
shewn  in  the  writ : "  and  Rex  v.  Fowler  {b)  is  cited.  The 
necessity  of  facts  to  bring  the  case  within  the  jurisdic- 
tion of  the  justices,  and  take  it  from  that  of  the  spiritual 
court,  under  sect.  7  of  stat.  53  G.  3.  c.  127.,  appears 
from  Rex  v.  The  Chapelwardens  of  Milnrow  (d) :  the 
same  reasoning  applies  reciprocally  to  the  jurisdiction  of 
the  Ecclesiastical  Court  when  it  can  arise  only  by  nega- 
tiving that  of  the  justices. 

(a)  5  B.  ^  Aid.  791.  (6)  1  Salk.  293.   S,  C.  1  Ld,  JRaym.  618. 

(c)  %A.^  E.  951.  (rf)  5  M.  ^  S.  248. 

4.  Under 
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1840.  4<.  Under  stat.  5  Eliz,  c.  23.  s.  13.,  "  if  the  offender 

against  whom  any  such  writ  of  excommunicato  capiendo 

The  QuKEN  . 

agaimt       shall  be  awarded,  shall  not  in  the  same  writ  of  excommn- 

TlIOllOGOOD.  . 

nicato  caipiendo  have  a  sufficient  and  lawful  addition,  ac- 
cording to  the  form  of  the  statute  jirimo  of  Henry  the 
Fifth,  in  cases  of  certain  suits  whereupon  process  of 
exigent  are  to  be  awarded,"  "  then  all  and  every  pains 
and  forfeitures  limited  against  such  persons  excommu- 
nicate by  this  estatute,  by  reason  of  such  writ  of  excom- 
municato capiendo  wanting  sufficient  addition,"  "  shall 
be  utterly  void  in  law ;  and  by  way  of  plea  to  be  allowed 
to  the  party  aggrieved."  The  case  is  clearly  within  the 
mischief  which  the  statute  of  additions,  1  H.  5.  c,  5., 
was  intended  to  meet,  namely,  that  persons  might  be 
taken  under  writs  directed  against  others  of  the  same 
name.  In  Rcgina  v.  Sangxmy  [a)  it  was  held  that  a 
party  was  to  be  discharged,  if  he  was  taken  under  stat. 
5  Ellz,  c.  23.,  and  no  addition  given  in  the  writ.  In  that 
case,  indeed,  it  w^as  said  that  no  addition  is  necessary 
except  where  the  imprisonment  is  for  one  "  of  the  nine 
•cases  mentioned  in  the  statute."  But  such  a  distinction 
would  in  a  great  degree  repeal  the  statute.  The  necessity 
of  the  addition'appears  also  from  the  manner  in  which  the 
clauses  of  s.  13  are  stated  in  Com.  Dig.  Excommengcment 
(B4.).  Now,  under  stat.  53  G.  3.  c.  127.  s.  1.,  the  writ 
de  contumace  capiendo  is  substituted  for  the  writ  of  excom- 
municato capiendo^  and  is  subject  to  the  same  rules,  as  be- 
fore pointed  out.  The  express  words  of  stat.  5  Eliz.  c,  23. 
5.  13.  cannot  be  repealed  by  the  forms  in  the  schedules 
to  stat.  53  G.  3.  c.  127.  {jLittledale  J.  This  is  an  im- 
prisonment for  contempt;  not  a  pain  or  forfeiture  limited 
against  a  person  excommunicate  by  statute  5  Eliz.  c.  23.] 


(a)  1  Salk.  294. 
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"  Under  j)atn  of  imprisonment  "  is  a  well  known  phrase.  1840. 
The  distinction  was  never  suffffested  in  Retina  v.  Safi<^~ 

^  *       The  Queen 

way  [a).  [Lord  Denman  C.  J.  In  Hex  \.  Johnson  (b)  the  against 

Thorogood. 

distinction  was  taken  between  holding  the  penalties 
void,  and  holding  the  writ  itself  void.]  By  stat.  1  H.  5. 
c.  5.  outlawries  on  process  where  the  addition  is 
omitted  are  "  void,  frustrate,  and  holden  for  none." 

5.  The  proceeding  should  have  been  before  the  com- 
missary. This  is  a  matter  of  contentious  jurisdiction; 
and  the  inhibition  applies  only  to  voluntary  jurisdic- 
tion. The  inhibition  is  to  exist  during  the  visitation, 
because  the  bishop's  visitation  is  to  supersede  the  au- 
thority of  the  commissary,  in  order  to  prevent  con- 
fusion; 2  Bum's  EccL  L.  p.  339,  tit.  InJiihition,  But 
this  can  apply  only  where  the  bishop  himself  assumes 
the  jurisdiction  :  and  he  does  not  do  so  in  matters  of 
contentious  jurisdiction  :  1  Burn's  Eccl.  Law,  293,  tit. 
Chancellors,  &c.  The  contentious  jurisdiction  is  trans- 
ferred from  the  bishop  to  the  official.  The  commissary 
is  supposed  to  exercise  jurisdiction  in  places  "  so  far  dis- 
tant from  the  chief  city,  that  the  chancellor  cannot  call 
the  people  to  the  bishop's  principal  consistory  court 
without  great  trouble  to  them  ;"  2  Burn's  Eccl.  Law, 
8,  tit.  Commissary.  This  is  also  the  view  taken  by  Sir 
George  Lee,  in  Hilly er  v.  Milligan  (c).  If  the  commis- 
sary's contentious  jurisdiction  were  suspended,  there 
would  be  no  contentious  jurisdiction  at  all ;  for  the 
bishop  does  not  exercise  such.  [Sir  W.  W.  Follett, 
The  commissary  has  no  other  than  contentious  juris- 
diction. Lord  Denman  C.  J.  Burn  says,  Eccl.  L. 
(vol.  iv.,  p.  16,  tit.  Visitation),  that  "  in  the  bishop's 
triennial,  as  also  in  visitations  regal  and  metropolitical, 

(rt)  1  Salk.  294.  [b)  1  Show.  16. 

(c)  2  Ecc.  Rep.  temp,  Lee,  by  Phillimore,  8.  15. 

Vol.  XIL  O  all 


194  [CASE  IN  EASTER  VACATION 

1840.      all  inferior  jurisdictions  respectively  are  inhibited  from 
exercisinrr  jurisdiction,  durinf;  such  visitation."  And 

The  QUREN  ^  ^  ° 

against       evcti  matters  begun  in  the  court  of  the  inferior  ordinary 

ThOROGOOD.  ,  \  n  1  '    '        '  n 

{wkei/ier  contentious  or  voluntary)  before  the  visitation  of 
the  superior,  are  to  be  carried  on  by  the  authority  of 
such  superior."  He  refers  to  Gibsons  Codex,  p.  58.  (a).] 
Gibson  appears  to  have  intended  to  magnify  the  power 
of  the  bishop.  The  commissary,  in  this  case,  was  ap- 
pointed for  life ;  and  the  appointment  will  bind  the 
bishop's  successor ;  1  Burn^s  EccL  L.  294,  tit.  Chancel 
lors,  &c.  In  conformity  with  stat.  23  H.  8.  c.  9.  (b) 
the  party  ought  not  to  be  cited  out  of  the  peculiar  juris- 
diction. And  this  Court  may  interfere  in  such  a  case ; 
Gould  V.  Gapper  (c).  [Lord  Denman  C.  J.  We  feel 
no  doubt  as  to  that.]  In  Jones  v.  Jones  (d)  it  is  said, 
in  reference  to  stat.  23  H,  8.  c,  9.,  "  the  purpose  of 
the  law  was  to  provide  for  the  ease  of  the  subject, 
more  than  for  the  jurisdiction  of  the  ordinary ;  which 
appears  in  that  there  is  action  given  to  the  subject,  and 
penalty  to  the  king  for  his  vexation,  but  none  to  the 
ordinary."  Burn,  EccL  L.  tit.  Citation  (vol.  i.  p.  422.), 
comments  on  the  enactment  of  stat.  23  H,  8.  c.  9. 
s,  2.,  that  no  person  shall  be  cited  or  summoned,  or 
otherwise  called  to  appear,  "  out  of  the  diocese,  or 
peculiar  jurisdiction  where  the  party  which  shall  be 
cited,  summoned,  or  otherwise  (as  is  aforesaid)  called, 
shall  be  inhabiting  and  dwelling,"  as  follows.  "  That 
is,  whether  they  be  cited  out  of  such  peculiar  to  the 
Arches,  or  before  the  ordinary  within  whose  diocese  the 
peculiar  doth  lie.  And  Coke  said,  that  if  a  man  be 
sued  out  of  his  diocese,  yet  if  he  be  sued  within  his 

(a)  Vol.  ii.  tit.  42.  cap.  1.  note  (c).  (2d  ed.). 

(b)  See  sects.  2,  3,  cited,  p.  204,  note  (6),  post. 

(c)  5  East,  345.  (rf)  Hob.  185,  186.  (5th  ed.)- 

own 
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own  proper  peculiar,  he  is  not  within  this  statute  (a)."  184<0. 
Here,  if  the  inhibition  had  the  effect  which  is  attributed 

The  QoEEK 

to  it  on  the  other  side,  it  would  operate,  not  merely  against 

Thorogood. 

to  prevent  the  act  of  the  officer  who  is  inhibited,  but  to 
transfer  the  jurisdiction  from  the  peculiar  into  the  dio- 
cese, contrary  to  the  policy  of  the  law  which  protects 
the  subject  by  the  privilege  of  not  being  summoned  out 
of  the  peculiar  in  which  he  inhabits.  iLittledaleJ,  The 
creation  of  a  commissary  does  not  create  a  peculiar.] 

Cur,  adv.  mlL 


Lord  Denman  C.  J.,  in  the  sittings  after  the  same 
term  [May  13th,  1840),  delivered  the  judgment  of  the 
Court. 

We  are  called  upon  to  quash  a  writ  de  contumace 
capiendo,  issued  in  a  suit  for  nonpayment  of  a  church 
rate,  on  account  of  several  defects  appearing  on  the  face 
of  it,  and  others  arising  on  facts  proved  or  admitted. 

The  1st  objection  was,  that  the  significavit  did  not 
purport  to  have  issued  within  ten  days  of  the  party's 
being  pronounced  guilty  of  a  contempt.  But  we  have 
no  doubt  that  this  matter  of  practice  must  be  presumed 
to  have  been  duly  acted  upon ;  and  the  objection  was 
scarcely  persisted  in. 

2d.  That  certain  words  were  introduced  into  the 
significavit  which  are  not  in  the  form  given  by  the  sche- 
dule to  Stat.  53  G.  3.  c.  127.  But  these  are  merely 
superfluous,  and  do  not  alter  the  sense  of  the  writ  itself, 
which  is  complete  without  them. 

3d.  It  does  not  appear  to  be  matter  of  spiritual 
cognizance,  because  it  does  not  assert  that  there  was 
a  question  on  the  validity  of  the  rate,  nor  that  the  sum 

(a)  Burn  cites  2  Gibs.  Cod.  1006,  note  p.,  where  the  dictum  of  Coke  is 
given,  from  1  Boilers  Rep,  328 :  Moore  v.  Cockein. 

O  2  due 
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184;0.      due  was  more  than  10/.    The  answer  is:  all  church 
rates  were  of  spiritual  cognizance  before  stat.  53  G.  3. 

The  Queen  ^  ' 

against      C.127.;  which,  by  giving  power  of  enforcing  them 

Thorogood.  ,      .  . 

to  the  justice  of  the  peace  when  their  validity  is  un- 
questioned, and  the  sum  due  is  less  than  10/.,  may  pos- 
sibly, by  implication,  deprive  the  ecclesiastical  courts  of 
their  power  in  the  same  description  of  cases  :  on  which 
point  however  it  is  not  necessary  for  us  now  to  decide. 
For  we  are  of  opinion  that  it  lies  on  the  defendant  to 
show  the  exception,  not  on  the  Court  to  negative  its 
existence.  We  must  presume,  so  far  as  the  citation 
goes,  that  they  are  acting  in  a  case  where  they  have 
jurisdiction  (a). 

4th.  The  writ  is  bad  for  want  of  an  addition  to  the 
party's  name.  The  answer  is :  if  this  is  not  rendered 
unnecessary  by  the  form  of  writ  given  in  schedule  (B)  to 
stat.  53  G.  3.  c.  127.,  still,  on  looking  to  the  act  5  Eliz, 
c,  23.,  we  ^nd  that  the  writ  is  not  vitiated,  but  only  the 
pains  and  forfeitures  enacted  by  that  statute,  and  which 
are  subsequent  to  the  writ,  are  made  void.  Imprisonment 
is  not  inflicted  on  this  occasion  by  way  of  penalty,  but  is 
under  the  writ  its-elf,  and  merely  for  enforcing  execution 
of  the  sentence  pronounced  by  the  Court.  The  decisions 
that  have  been  made  on  the  act  of  Elizabeth  throw  little 
light  upon  it;  but  its  own  language  is  clear. 

5th.  The  spiritual  judge  by  whom  this  sentence  has 
been  pronounced  has  two  offices,  that  of  commissary, 
which  he  holds  for  his  life  in  the  district  where  the  con- 
tempt is  charged  to  have  been  committed,  and  that  of 
official  principal.  Dr.  Liishington  appears  to  have  acted 
here  in  the  latter  character,  whereas  his  power  is  only 
in  the  former.  The  two  offices  are  said  to  be  as  distinct 
as  if  they  were  holden  by  two  persons ;  and,  if  they 

(a)  See  Regina  v.  Baines,  p.  210,  post. 

were 
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were,  it  is  argued  that  the  official  principal  could  1840. 
not  act  within  the  jurisdiction  of  the  commissary. 

The  QuEEX 

This  objection,  in  respect  to  facts,  appearing  on  affi-  against 
davit,  is  answered  in  the  same  manner;  for  we  find 
that,  at  the  time  of  this  sentence  (c),  an  inhibition  had 
suspended  Dr.  Lushington  from  acting  as  commissary, 
and  so  remitted  him  to  his  power  as  official  principal. 
It  was  argued  that  an  inhibition  suspends  the  commis- 
sary from  acting  in  cases  of  contentious  jurisdiction 
only,  not  in  those  matters  of  voluntary  jurisdiction  in 
which  the  bishop,  during  his  visitation,  may  personally 
act  (b).  This  distinction  is  expressly  denied  in  the 
treatises  to  which  we  must  have  recourse  as  stating  the 
practice  of  the  spiritual  courts;  and  it  is  not  founded 
in  principle.  The  inhibition  follows  upon  the  bishop's 
personal  presence ;  but  it  suspends  all  the  powers  and 
authorities  of  the  officer  affected  by  it.  The  bishop 
brings  with  him,  not  only  the  means  of  visiting  the 
churches  and  directing  ecclesiastical  affairs,  but  the 
power  of  acting  judicially  by  his  ordinary  officers,  of 
whom  the  official  principal  holds  the  highest  place. 
We,  therefore,  think  that  his  authority  in  that  character 
was  revived  by  the  inhibition  against  his  acting  as  com- 
missary, supposing  it  to  have  been  merged  in  that  office 
within  the  same  district.  We  are  consequently  re- 
lieved from  the  necessity  of  enquiring  whether  the  official 
principal  may  not  have  a  concurrent  jurisdiction  with 
the  commissary. 

6th.  Another  objection,  arising  on  stat.  23  H.  8. 
c.  9.,  assumed  that  the  appointment  of  a  commissary 

(a)  See  p.  187,  ante.  The  sentence  appears  to  have  been  pronounced 
after  the  inhibition  terminated :  but  the  citation  (see  stat.  53  G.  3.  c.  127. 
s.  1.)  issued  during  the  inhibition* 

(6)  The  proposition  contended  for  on  behalf  of  the  defendant  appears 
to  be  accidentally  reversed. 

O  S  con- 
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1840.      constituted  the  district  b.  peculiar  ^  but  we  are  clearly 


pointing  Dv,  Lushington  judge  for  a  particular  part  of 
the  diocese  within  the  bishop's  jurisdiction  does  not 


It  appears,  therefore,  to  us,  that  all  the  objections 
to  this  writ  are  answered,  and  on  grounds  that  by  no 
means  call  in  question  Lord  Tenter den^s  judgment  in 
Rex  V.  Dugger  (a),  or  the  doctrine  of  Lord  Talbot  (b), 
to  which  he  there  referred. 


(c)  The  appointment  of  Dr.  Lushington  to  the  office  of  commissary  was 
as  follows.  "  To  all  Christian  people  to  whom  these  presents  shall  come, 
William,''^  &c.,  "  Bishop  of  Londotiy  sendeth  greeting,"  &c.  "  Know  ye 
that  he,  the  aforesaid  bishop,  for  divers  good  causes"  &c.,  "  hath  given, 
granted,  and  confirmed,  and  by  these  presents  do  give,  grant,  and  confirm, 
for  us  and  our  successors,  to  our  well  beloved  in  Christ,  Stephen  Lushing- 
ton, Doctor  of  Laws,  for  and  during  the  term  of  his  natural  life,  all  that, 
office,  and  all  those  offices,  of  commissary  and  commissaries,  and  seques- 
trator and  sequestrators  general,  and  commissaryship,  of  us  and  our  succes- 
sors, Bishops  of  London,  in  and  through  the  whole  archdeaconries  of  Essex 
and  Colchester,  and  in  and  through  the  whole  deaneries  of  Branghing,  Har- 
low, Hingham  otherwise  Hemingham,  and  Dunmow,  and  in  and  through 
the  whole  counties  of  Essex  and  Hertfordshire,  and  in  and  through  all  places 
whatsoever  within  the  said  archdeaconries,  deaneries,  and  counties,  as  well 
places  reserved  to  the  peculiar  jurisdiction  of  us  and  of  the  Bishop  of  Lon- 
don for  the  time  being,  and  exempt,  as  not  exempt  (the  deanery  of  Barking 
only  excepted)  ;  and  we  do  constitute,  appoint,  make,  and  depute  the  afore- 
said Stephen  Lushington  commissary  and  sequestrator  general  of  us  and 
our  successors,  Bishops  of  London,  in  and  through  the  whole  counties  of 
Essex  and  Hertfordshire,  and  in  and  through  the  whole  deaneries  "  &c. 
(as  before),  "  for  and  during  the  term  of  his  natural  life.  We  moreover 
give,  grant,  and  confirm,  for  us  and  our  successors,  to  the  aforesaid  S.  i., 
during  the  term  aforesaid,  free  power  and  authority  to  exercise  all  and  all 
kind  of  our  ecclesiastical  jurisdiction,  as  also  to  try  and  proceed  in  all 
and  singular  matters,  causes,  and  complaints  within  the  deaneries,  arch- 
deaconries, towns,  parishes,  and  places  aforesaid,  by  our  diocese  of  Lon- 
don and  our  jurisdiction,  as  well  at  the  instance  or  promotion  of  any 
party  or  parties,  as  of  office  mere,  mixt  or  promoted,  and  also  in  causes 


The  Queen 

against 
Thorogood. 


Rule  discharged  (c). 


(a)  5  B.  ^Ald.  791. 


(6)  Rex  V.  Ei/re,  2  Str.  1067. 


matrimonial. 
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matrimonial,  and  of  divorce,  or  touching  marriage,  or  other  causes  and  1840. 

matters  ecclesiastical  and  spiritual,  within  the  archdeaconries,  deaneries,"   

&c.,  "  in  what  manner  soever  moved,  begun,  undecided,  and  depend-  The  Queen 
ing,  undetermined  in  judgment,  or  hereafter  to  be  moved  and  begun,  against 
the  cognizance  whereof  belongs  to  the  Court  and  jurisdiction  spiritual 
and  ecclesiastical,  and  by  us  and  our  successors,  by  reason  of  our  epis- 
copal dignity  and  jurisdiction  aforesaid,  by  any  law,  statute,  privilege, 
custom,  composition,  or  other  matter  whatsoever ;  and  them  and  every 
of  them,  together  with  their  incidents,  emergents,  dependents,  and  what- 
soever is  thereto  annexed,  or  therewith  connected,  to  hear,  examine,  try, 
decide,  and  finally  determine ;  and  all  sentences  and  decrees  whatso- 
ever, as  well  definitive  as  interlocutory,  to  give  and  pronounce,  and  the 
same  to  put  in  execution,  or  to  order  and  cause  to  be  executed ;  as  also 
to  enquire,  and  to  cause  enquiry  to  be  made,  of  and  concerning  all 
crimes,  excesses,  defaults  and  offences  of  all  persons  whatsoever,  as  well 
of  the  clergy  as  of  the  laity,  within  the  said  archdeaconries,"  &c., 
"  and  of  all  others  whatsoever  therein  respectively  abiding  and  offend- 
ing, whereof  the  correction,  punishment,  and  reformation,  by  the  laws, 
statutes,  privileges,  and  customs  of  this  renowned  kingdom,  are  noto- 
riously known  to  belong  to  us  and  our  successors,  and  not  otherwise  or 
in  any  other  manner;  and  them  and  their  crimes,  excesses,  defaults,  and 
offences,  so  done  and  committed,  or  to  be  done  and  committed,  in  them 
and  every  of  them,  according  as  the  law  and  the  quality  of  the  offence 
requires,  to  lay,  enjoin,  and  inflict  penances  and  spiritual  punishments, 
salutary  and  canonical,  and  to  enjoin  such  purgations  as  may  be  lawful 
and  requisite,  and  the  same  to  admit  and  receive ;  and  moreover  to 
sequester,  [and  cause  to  be  sequestered,  all  fruits,  tithes,  oblations,  and 
profits,  and  other  rights,  goods,  and  emoluments  ecclesiastical  what- 
soever, of  all  persons,  in  such  cases  as  by  law,  custom,  statutes,  privileges, 
composition,  or  other  way  whatsoever,  are  permitted ;  and  such  sequestra- 
tions, as  often  as  need  shall  ,be,  to  release ;  and  also  testaments  and  last 
wills  of  all  persons  whatsoever,  in  all  places  aforesaid,  and  at  all  times, 
dying  within  the  archdeaconries,"  &c.,  "  aforesaid  (the  Deanery  of  Bark- 
ing excepted),  to  prove  and  decree  to  be  registered,  and  legally  to  pro- 
nounce for  the  validity  thereof ;  and  to  commit  administration  of  the 
goods,  rights,  credits,  and  chattels  of  persons  so  dying  to  the  executors  in 
the  said  testaments  or  last  wills  named  or  appointed ;  and  also  in  due 
form  of  law,  and  as  the  law  requires,  to  grant  the  administration  or  ad- 
ministrations of  the  goods,  rights,  credits  and  chattels  of  all  other  persons 
whatsoever,  dying  intestate,  or  by  way  of  intestate,  within  the  archdeacon- 
ries," &c,,  *•  aforesaid  (except  as  before  excepted),  to  him,  her,  or  them, 
to  whom  such  administration  or  administrations  by  the  law,  statutes,  and 
customs  aforesaid  ought  to  be  committed ;  and  also,  as  often  as  need  shall 
require,  in  cases  by  law  permitted,  to  sequester  the  moveable  goods  and 
chattels  of  all  persons  dying  within  the  archdeaconries,"  &c.,  "  aforesaid, 
and  tlie  same  to  cause,  order,  and  decree  to  be  safely  kept  under  safe 

O  4?  sequestration, 
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Thokogood. 


1 840.        sequestration;  and  to  call  for,  receive,  hear,  admit,  approve,  and  allow  the 

  computation,  reckoning,  and  accounts  of  all  executors,  administrators, 

The  QuKEN  ^^'^  sequestrators,  or,  if  the  case  so  requires,  to  disapprove  and  disallow 
against  the  same,  as  also  to  make  and  grant  acquittances  and  final  discharges  of 
and  concerning  such  administration  or  administrations ;  and  all  such  who 
shall  well  and  faithfully  account  from  his  office  in  that  behalf,  saving  the 
right  of  all  persons  whatsoever,  or  otherwise  as  shall  seem  best  to  him,  to 
dismiss,  exonerate,  free,  and  finally  discharge:  moreover  to  make,  depute, 
appoint,  nominate,  and  admit  apparitors  and  special  messengers,  and  other 
officers  and  necessary  attendants  wliatsoever,  as  occasion  shall  require, 
within  the  archdeaconries,"  &c.,  "aforesaid  (except  as  before  excepted), 
and  them  and  every  of  them,  if  they  shall  so  deserve,  duly  and  canonically 
to  punish,"  &c.,  and  to  remove  and  appoint  successors  at  pleasure  ;  "  and 
to  grant  matrimonial  licenses,  and  all  other  canonical  dispensations  what- 
soever, which  are  usual  and  customary  by  the  laws,  constitutions,  canons, 
and  statutes  of  this  realm  to  be  granted  by  us  and  our  successors :  and 
generally  to  exercise  and  do  all  things  necessary  and  requisite  or  proper  in 
the  premises,  within  the  archdeaconries," &c.,  "aforesaid,  perfectly,  fully, 
and  absolutely,  although  greater  than  is  expressed,  without  oflfending 
against  the  laws,  privileges,  and  statutes  of  this  realm  of  Great  Britaiuy 
which  we  the  aforesaid  bishop,  or  any  of  our  successors,  by  any  law, 
statute,  privilege,  custom,  or  composition,  or  by  any  other  means  what- 
soever, without  offending  against  the  laws  of  this  realm,  may  and  ought 
in  any  manner  to  do  and  exercise,  or  have  power  to  order,  or  commit  to 
others,  to  be  done,  exercised,  or  dispatched,  although  they  may  in  them- 
selves require  a  more  special  or  specific  commission,  power,  and  authority 
than  is  above  expressed ;  together  with  all  and  singular  the  fees,"  &c. 
"  And  we  do,  by  the  tenor  of  these  presents,  commit  to  you,  in  whose 
sound  learning,"  &c.,  "  we  very  much  confide,  our  place,  power,  and  au* 
thority,  in  the  manner  and  form  aforesaid,  within  the  archdeaconries,"  &c., 
"  aforesaid,  upon  being  first  sworn  on  the  Holy  Evangelists,  expressly 
to  renounce  and  refuse  all  and  all  manner  of  foreign  authority,"  &c., 
"  according  to  the  laws  and  statutes  "  &c.  ;  "  to  depute  surrogates,  and 
substitute  another  or  others  in  this  behalf,  as  often  as  you  shall  see  proper, 
and  him  or  them,  as  you  shall  see  proper,  to  remove  j  and  to  have,  hold, 
and  possess  all  the  said  office  or  offices,  from  the  date  of  these  presents, 
together  with  all  and  singular  the  fees,"  &c.,  "  for  and  during  the  natural 
life  of  you,  the  said  Stephen  Lushington.  In  testimony  whereof  we  have 
caused  our  episcopal  seal  to  be  affixed  to  these  presents.  Dated  the  10th 
day  of  March,  a.  d.  1826,  and  in  the  thirteenth  year  of  our  consecration. 

W.  London.'' 

Episcopal 
Seah 

The  inhibition  was  as  follows. 

"  Charles  JameSy'  &c.,  *'  Bishop  of  London,  to  our  well  beloved"  &c. 
Stephen  Lushington,  Doctor  of  Laws,  Commissary,  and  Sequestrator  Ge- 

rxeral 
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neral  for  the  parts  of  Essex  and  Hertford,  in  our  diocese  of  London,  and 
his  surrogate  or  other  competent  judge,  greeting.  Whereas  we  intend 
(God  willing)  shortly  to  visit  our  diocese  and  jurisdiction,  and  the  clergy 
and  people  respectively  living  and  inhabiting  within  the  districts  thereof; 
therefore  we  do,  by  the  tenor  of  these  presents,  inhibit  you,  jointly  and 
severally,  and  by  you  and  either  of  you  we  will  and  command  to  be 
speedily  inhibited  all  and  singular  other  persons  whatsoever  exercising 
ecclesiastical  jurisdiction  within  your  jurisdiction  aforesaid,  that  neither 
you  nor  they,  nor  any  of  them,  from  the  1st  day  of  September  to  the  30th 
day  of  November  next,  pending  our  visitation,  do  presume  to  visit  the 
churches  or  other  ecclesiastical  place,  or  the  clergy  or  people  within  your 
jurisdiction  aforesaid,  or  exercise  other  things  which  belong  to  ecclesiastical 
jurisdiction  in  any  manner  whatsoever,  or  do  any  thing  else  to  the  pre- 
judice of  our  visitation,  under  pain  of  the  law  and  contempt  thereof.  And 
what  you  shall  do  in  the  premises  you  shall  duly  certify  us,  or  our  vicar 
general  or  commissary,  in  this  behalf,  as  it  becomes  you,  when  you  shall 
be  duly  required  so  to  do.  Given  under  our  episcopal  seal,  the  20th  day 
of  June,  A.  D.  1838,  and  in  the  tenth  year  of  our  translation.*'  &c. 


Jolly  and  Berridge  against  Baines. 


Thursday^ 
June  1 1  th. 


l\,fANNING,  in  Trinity  term,  1839,  obtained  a  rule,      motion  for 

1VJ_  ^  ,     .  ,  a  prohibition, 

calling  on  the  plaintiffs  (upon  notice  to  their  this  Court  will 

.  not  enter  into 

proctor),  and       Herbert  Jenner,  Knight,  LL.D.  and  questions  as  to 

official  principal  of  the  Arches  Court  of  Canterbury  Jhe  ecclesiTs-^^ 

(upon  notice  to  him  or  his  deputy),  to  shew  cause  why  A^sf  whether 

a  prohibition  should  not  issue  to  the  said  court,  to  pro-  ^""^^^^^  ^ 


hibit  further  proceedings  in  this  suit. 


suit  have  been 
examined  con- 
formably to  a 

The  plaintiffs  were  the  churchwardens  of  St,  Martin's  general  order 

of  the  Court 

parish,  in  the  borough  of  Leicester  ;  the  defendant  was  a  of  Arches, 

though  such 

resident  inhabitant  of  that  parish,  occupying  property  order  was  made 
therein,  liable  to  church  rate.    The  suit  was  for  sub-  an  Ic?of  par- 
traction  of  church  rate.    In  November  1838  defendant  (lo"^"  4.  c  53. 
was  served  with  a  citation,  stating  that  Sir  H,  Jenner,  ^^-^'^^j^^ 

subtraction  of 

church  rate  may  be  carried  into  the  Arches  Court  by  letters  of  request  from  the  commissary 
of  the  diocese,  or  other  jurisdiction,  in  which  the  cause  originates,  under  stat.  23  H.  8. 
c.  9.  s.  3.,  without  any  proceeding  having  been  first  taken  in  the  court  of  that  jurisdiction. 
It  is  sufficient  ground  for  such  removal,  that  matters  of  difficulty  may  arise,  in  which  the 
parties  desiring  letters  of  request  can  have  assistance  of  counsel  in  the  superior  court,  not 
attainable  in  the  inferior. 

the 


CASES  IN  TRINITY  TERM 


the  official  principal  of  the  Arches  Court,  had  accepted 
•certain  letters  of  request  from  the  commissary  of  the 


judge  in  that  behalf,  in  the  common  hall  of  Doctors 
Commons,  to  answer  &c.  («). 

(a)  The  citation  was  addressed  by  Herbert  Jenner,  &c.,  official  principal 
&c.,  "to  all  and  singular  clerks  and  literate  persons  "  in  the  province  of 
Canterbury,  and  recited  as  follows.  "  Whereas  we  have  lately  received 
letters  of  request  from  the  worshipful  Christopher  Hodgson^  M.  A.,  Com- 
missary of  the  Right  Reverend  Father  in  God,  John,  by  divine  permission 
Lord  Bishop  of  Lincoln,  in  and  for  the  Archdeaconry  of  Leicester ^  law- 
fully constituted,  of  the  tenor  following,  to  wit :  '  Whereas  W.  Jolly  and 
W.  Berridge,  churchwardens  of  the  parish  of  St.  Martin,  in  the  borough 
of  Leicester,  in  the  county,  archdeaconry,  and  commissaryship  of  Leicester, 
in  the  diocese  of  Lincoln,  intend  to  institute  proceedings  against  William 
Baines,  of  the  market  place  in  the  borough  of  Leicester  aforesaid,  hatter 
and  hosier,  a  parishioner  and  inhabitant  of  the  said  parish  of  St.  Martin, 
in  a  cause  of  subtraction  of  church  rates  made  in  and  for  the  said  parish, 
and  have  requested  us  Christopher  Hodgson,  M.  A.,  Commissary'  &c. ,  *in 
and  for  the  said  archdeaconry,'  &c.,  'to  grant  them  letters  of  request,  in 
order  that  the  said  proceedings  may  be  promoted  and  prosecuted  in  the 
Arches  Court  of  Canterbury ;  and  whereas  matters  of  difficulty  may  arise 
wherein  the  parties  may  require  the  aid  and  assistance  of  civilians  or 
counsel  learned  in  the  law,  practising  in  the  said  Arches  Court :  Now 
we  the  said  C.  Hodgson,  M.  A.,  the  Commissary  aforesaid,  do  hereby  re- 
quest you,  the  Rt.  Hon.  Sir  H.  J.,'&c.,  *  Official  Principal,'  &c.,  'your 
surrogate  or  some  other  competent  judge  in  this  behalf,  to  cite,  or  cause 
to  be  cited,  the  said  William  Baines,  a  parishioner  and  inhabitant  of  the 
parish  of  St.  Martin  aforesaid,  that  he  appear  before  you,  your  surrogate 
or  some  other  competent  judge  in  this  behalf,  at  a  certain  competent 
time  and  place,  and,  in  manner  to  be  therein  specified,  to  answer  to  the 
said  W.  J.  and  W.  B-  in  a  certain  cause  of  subtraction  of  church  rates 
made  in  and  for  the  parish  of  St.  Marlin,  and  to  hear  and  determine  the 
said  cause  or  business  as  unto  law  and  justice  shall  appertain,  at  the  pro- 
motion of  the  said  W.  J.  and  W.  B.,  the  churchwardens  of  the  said  parish 
of  St.  Martin.  In  witness  whereof  we  have  hereunto  set  our  hand  and 
seal,  and  caused  the  seal  of  our  office  to  be  affixed,  this  12th  day  of  No- 
vember, A.  D.  1838.'  "  The  citation  then  further  recited  that,  at  the  peti- 
tion of  the  proctor  of  W.  J.  and  W.  B.,  and  in  aid  of  justice.  Sir  H.  J. 
had  accepted  the  said  letters  of  request,  and  decreed  to  proceed  according 
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Defendant  did  not  appear.  He  was  then  served  with  1840. 
a  decree  to  see  and  hear  further  proceedinors,  and  was  1 

^  °  Jolly 

thereby  informed  that  he  was  contumacious  and  in  con-  against 

BaIN£S. 

tempt,  and  that,  if  he  did  not  appear,  the  Court  would 
proceed  to  hear  and  determine  without  him.  He  did 
not  appear ;  and  he  was  afterwards  served  with  a 
monition  for  payment  of  the  rate  and  costs,  which  he 
disobeyed.  The  Court  pronounced  him  in  contempt; 
and  a  significavit  was  issued,  and  a  writ  de  contumace 
capiendo  thereupon  awarded  against  him. 

The  affidavits  in  support  of  the  rule  stated  that  the 
witnesses  for  Jolli/  and  Berridge  on  the  libel  were  sworn 
before  a  surrogate  at  chambers,  and  not  in  open  court, 
nor  "  in  pain  of  the  contumacy  "  of  defendant  Bai?ies  : 
that  defendant  had  no  notice  of  the  meetings  at  which 
they  were  examined,  or  of  the  time  or  place  of  ex- 

to  the  tenor  thereof,  and  in  pursuance  thereof  had  decreed  the  said  W. 
Baines  to  be  cited  and  called  into  judgment,  on  &c.  (as  after  mentioned). 
The  citation  then  proceeded.  "  We  do  therefore  hereby  authorise,  em- 
power, and  strictly  enjoin  and  command  you,  jointly  and  severally,  pe- 
remptorily to  cite  or  cause  to  be  cited  the  said  William  Baines,  that  he 
appear  personally,  or  by  his  proctor  duly  constituted,  before  us,  our  sur- 
rogate, or  some  other  competent  judge  in  this  behalf,  in  the  common  hall 
of  Doctor  s  Commons,  situate  in  the  parish  of  St.  Benedict,  near  Paul's 
Wharf,  London,  and  place  of  judicature  there,  on  the  sixth  day  after  he 
shall  have  been  served  with  these  presents  if  it  be  a  general  session,  by- 
day,  or  additional  court  day  of  the  said  Arches  Court,  otherwise  on  the 
general  session,  by-day,  or  additional  court  day  of  the  said  court  then 
next  following,  at  the  hour  of  ten  in  the  forenoon,  and  there  to  abide 
during  the  sitting  of  the  said  court,  then  and  there  to  answer  to  the  said 
IV.  J.  and  W.  B.  in  the  said  cause  of  subtraction  of  church  rate,  and 
further  to  do  and  receive  as  unto  law  and  justice  shall  appertain,  under 
pain  of  the  law  and  contempt  thereof,  at  the  promotion  of  the  said  W.  J. 
and  W.  B.  And  what  you  shall  do  or  cause  to  be  done  in  the  premises 
you  shall  duly  certify  us,  our  surrogate,  or  some  other  competent  judge 
in  this  behalf,  together  with  these  presents.  Dated  at  London,  the  15th 
day  of  November,  A.  d.  1838. 

"  Wm,  Townsend, 

"  Registrar." 

amination  ; 
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1840.       amination;  and  that  he  was  not,  at  the  time  of  examin- 
ation,  thrice  publicly  called  to  appear  and  see  them 

Jolly 

against  swom  ;  which,  as  well  as  the  mode  of  swearing  the 
Witnesses,  was  alleged  to  be  contrary  to  the  practice  of 
the  Court :  Aiso  that  it  did  not  appear  that  any  of  the 
days  of  swearing  was  a  general  session,  by-day,  or  ad- 
ditional or  other  court  day  of  the  Arches  Court,  on 
which  days  alone  defendant  was  cited  to  appear  :  Also 
that  some  of  the  witnesses  were  repeated  on  the  days, 
respectively,  next  after  those  on  which  they  had  been 
examined,  whereas  it  was  stated  to  be  a  rule  (a)  and  the 
practice  of  the  Arches  Court  that,  when  proceedings 
are  carried  on  in  pcenam  contumacice,  witnesses  shall  not 
be  repeated  to  their  depositions  until  forty  eight  hours 
at  least  shall  have  expired  from  the  time  of  their  pro- 
duction :  And  that  the  proceedings  were  founded  upon 
letters  of  request  from  the  commissary  of  the  Bishop  of 
Lincoln  for  the  archdeaconry  of  Leicester ;  but  that 
causes  of  subtraction  of  church  rate  are  not  causes 
where  the  civil  or  canon  law  doth  affirm  execution  of 
letters  of  request  by  any  bishop  or  inferior  judge  to  the 
archbishop  or  superior  ordinary  or  judge,  within  stat. 
23  IL  8.  c.  9.  ifi). 

The 

(a)  The  following  extract  of  an  order  of  February  13th,  1830,  stated  to 
have  been  made  under  stat.  10  G.  4.  c,  53.  (see  s.  9.),  was  given  in  one  of 
the  affidavits.  "  The  official  principal  of  the  Court  of  Arches  "  &c.  "  does 
hereby  order  "  &c.  "  That,  where  proceedings  are  carried  on  *  in  poenam 
contumaciae,'  witnesses  may  be  produced  and  sworn  before  a  surrogate  in 
his  chambers,  as  well  as  in  open  court,  and  such  production  shall  be  im- 
mediately entered  and  recorded  in  the  register  book ;  but  the  witness  so 
produced  shall  not  be  repeated  to  his  deposition  until  forty  eight  hours  at 
least  shall  have  expired  from  the  time  of  his  production." 

(6)  Stat.  23  H.  8.  c.  9.  s.  2.  enacts,  "  That  no  manner  person  shall 
be  from  henceforth  cited  or  summoned,  or  otherwise  called  to  appear  by 
himself,  or  herself,  or  by  any  procurator,  before  any  ordinary,  arch- 
deacon, commissary,  official,  or  any  other  judge  spiritual,  out  of  the 

diocese, 
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The  affidavits  in  opposition  to  the  rule  stated  that 
defendant  was  in  the  first  instance  summoned  before 
two  justices  of  the  borough  of  Leicester  to  shew  cause 
why  he  refused  to  pay  the  rate,  amounting  to  21.  5s. ; 
that  the  legality  of  the  rate  was  disputed  on  his  behalf 
before  the  justices,  who  on  that  account  refused  to  pro- 
ceed; that  the  plaintiffs  obtained  letters  of  request, 
which  Sir  H.  Jenner  accepted ;  that  proceedings  were 
thereupon  had  in  the  Arches  Court ;  of  all  which  de- 
fendant was  regularly  apprised,  but  refused  to  attend ; 
that  sentence  was  given  for  the  validity  of  the  rate  ;  and 
that  no  application  had  been  made  on  behalf  of  defend- 
ant to  the  Arches  Court  to  set  aside  any  of  the  proceed- 
ings for  irregularity,  nor  had  any  complaint  been  made 
to  the  said  court  for  any  irregularity  in  the  proceedings. 

In  last  Easter  term  (a), 

Wightman  shewed  cause.  The  first  ground  of  motion 
is,  that  the  present  is  not  one  of  the  excepted  cases 
under  stat.  23  H.  8.  c.  9.  s.  3.,  in  which  a  party  may  be 
cited  out  of  his  diocese  on  request  of  the  bishop  or 


diocese,  or  peculiar  jurisdiction  where  the  person  which  shall  be  cited, 
summoned,  or  otherwise  (as  is  aforesaid)  called,  shall  be  inhabiting  and 
dwelling,  at  the  time  of  awarding,  or  going  forth  of  the  same  citation  or 
summons;"  except  in  certain  cases,  one  of  which  is  (sect.  3)  "  in  case 
that  any  bishop,  or  any  inferior  judge  having  under  him  jurisdiction  in 
his  own  right  and  title,  or  by  commission,  make  request,  or  instance  to 
the  archbishop,  bishop,  or  other  superior  ordinary  or  judge,  to  take,  treaty 
examine,  or  determine  the  matter  before  him,  or  his  substitutes,  and  that 
to  be  done  in  cases  only  where  the  law  civil  or  canon  doth  affirm  execu- 
tion of  such  request,  or  instance  of  jurisdiction,  to  be  lawful  or  tolerable  : 
upon  pain  of  forfeiture"  by  any  ordinary,  commissary,  &c.,  by  virtue  of 
his  office,  or  at  the  suit  of  any  person  cited  contrary  to  the  act,  of  double 
damages  and  costs  for  the  vexation  &c. 

(a)  April  21ih,  1840.  Before  Lord  Denman  C.  J.,  Liltledale,  Patte- 
son,  and  Coleridge  Js. 

inferior 
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1840.      inferior  judge.    But  the  effect  of  the  clause  is,  that  the 
^      inferior  court,  in  any  case  over  which  it  has  jurisdiction, 

Jolly 

against      may  apply  to  the  superior  tribunal  in  the  first  instance. 

The  language  o^AdboUCJ.  in  Ex  parte  Williams  {a) 
agrees  with  this  construction.  The  exception  as  to  letters 
of  request,  now  relied  upon,  is  limited  by  the  words,  "  and 
that  to  be  done  in  cases  only  where  the  law  civil  or 
canon  doth  affirm  execution  of  such  request,  or  instance 
of  jurisdiction,  to  be  lawful  or  tolerable ; "  but  no  ob- 
jection was  drawn  from  that  clause  in  Ex  parte  Wil- 
liams (a),  nor  is  there  any  ground  on  which  it  ought  to 
preclude  letters  of  request  in  a  suit  for  subtraction  of 
church  rate.  It  is  clear  that  questions  on  the  validity 
of  church  rates  are  under  the  jurisdiction  of  the  eccle- 
siastical courts  generally,  and  that  an  exclusive  juris- 
diction (except  where  interfered  with  by  statute) ;  Rex 
V.  TAe  Chapehmrdens  of  Milnrow  (b).  The  objection 
that  the  defendant  should  have  been  cited  in  one  eccle- 
siastical court  rather  than  another  ought  to  be  taken 
before  sentence ;  Gardner  v.  Booth  {c) ;  and  not  reserved 
till  the  plaintiff  has  incurred  the  expense  of  proceeding  to 
a  final  decision.  The  objections  as  to  the  examination 
of  witnesses  turn  upon  the  practice  of  the  ecclesiastical 
courts;  and  of  this  the  common  law  courts  will  not 
take  cognizance ;  Ex  parte  Smyth  id).  If  a  rule  made 
inider  stat.  10  G.  4.  c.  53.  has  been  transgressed,  that 
objection  should  have  been  taken  as  the  proceedings 
went  on :  at  all  events,  application  should  have  been 
made  to  the  ecclesiastical  court  at  some  period  before 
moving  for  a  prohibition,  if  the  case  were  one  in  which 
this  Court  would  interfere.   In  6  Bac,  Abr.  582.  (7th  ed.) 

(a)  4  ^.  §•  C.  313.  (6)  5  M.  §•  S.  248. 

(c)  2  Salk,  548.  ;  (cf)  724. 

Pro- 
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Prohibition,  (H),  it  is  said  (citing  Offiey^,  Whitehall  {d)  )  184?0. 
that,  if  a  man  libels  in  the  spiritual  court  for  tithes  in 

Jolly 

kind  and  a  modus  is  suggested,  that  court  cannot  try  it,  agaimt 

though,  if  the  defendant  admits  the  modus,  the  spiritual 

court  may  proceed  in  the  cause :  but  it  is  added  that, 

"  even  in  the  first  case,  if  the  party  permit  the  spiritual 

court  to  proceed  to  sentence,  he  comes,  then,  too  late 

for  a  prohibition,  it  being  pro  defectu  triationis  only." 

(The  arguments  applying  to  the  point  of  practice  itself 

are  omitted.) 

Sir  J".  Campbell,  Attorney  General,  and  Manning  Serjt., 
contra.  The  question  of  practice  here  turns  upon  a 
rule  which,  being  made  under  stat.  10  G.  4.  c.  53.  s,  9., 
is,  in  effect,  part  of  the  statute ;  and  the  exposition  of  a 
statute  belongs  to  the  common  law  courts,  and  not  the 
ecclesiastical ;  per  North  C.  J.,  in  Carter  v.  Crawley  (b). 
That  the  objection  is  taken  too  late  is  an  argument  which 
was  urged  and  overruled  in  Ea: parte  Williams  (c).  [Lord 
Dcnman  C.  J.  The  objection  was  there  held  not  to  be 
too  late,  if  want  of  jurisdiction  appeared.  Is  that  so 
here?]  As  to  the  operation  of  stat.  23  H,  8.  c,  9.;  the 
present  case  is  within  the  mischief  contemplated  by 
that  act ;  the  defendant  is  put  to  cost  and  inconvenience 
by  being  cited  out  of  his  diocese,  and  is  deprived  of  an 
appeal  by  having  his  cause  at  once  carried  to  the 
Arches  Court.  This  point  was  not  raised  in  Ex  parte 
Williams  (c).  The  regulation  of  the  statute,  that  no  man 
shall  be  cited  out  of  his  own  diocese,  is  qualified  by  an 
exception  in  case  of  request,  by  the  bishop  or  inferior 
judge,  that  a  superior  court  will  determine  the  matter ; 

(a)  Bunb.  17.  {b)  Sir  T.  Ray.  496,  497. 

(c)  4  B.  ^  C.  313.  Manning  Serjt.  also  referred  to  the  discussion  on 
proceedings  by  letter  of  request  in  Burgoyne  v.  Free^  2  Add,  Ecc.  Rep. 
405. 

but 
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but  that  exception,  again,  is  limited  by  the  words,  "  in 
cases  only  where  the  law  civil  or  canon  doth  affirm 
execution  of  such  request  "  "  to  be  lawful  or  tolerable  f 
and  it  is  not  shewn  here  that  the  removing  a  cause  of 
subtraction  of  church  rate  by  letters  of  request  has  ever 
been  held  lawful.  The  ground  alleged  is,  that  matters 
may  arise  in  which  the  parties  may  require  assistance 
from  civilians  or  counsel  practising  in  the  Arches  Court ; 
but  this  is  not  a  cause  of  removal  within  the  terms  of 
the  statute.  The  citation,  therefore,  is  vexatious,  and 
the  execution  of  these  letters  of  request  not  lawful  or 
tolerable."  No  proof  is  given  of  any  usage  to  remove 
a  cause  of  subtraction  of  church  rate  by  letters  of  re- 
quest in  the  first  instance;  if  there  were  any  instance  of 
it,  it  should  have  been  shewn  by  the  plaintiffs.  In 
Gaudern  v.  Selhy  [a)  the  cause  was  first  gone  into  before 
the  bishop  of  the  diocese.  [Coleridge  J.  The  act  gives 
a  remedy  against  the  ordinary  or  commissary  in  case  of 
an  improper  citation.] 

WigJitman,  It  may  be  inferred  from  that  enactment 
that  a  citation,  if  improper,  is  not  therefore  void.  Since 
the  rule  nisi  was  granted  in  this  case,  the  course  taken 
here,  of  carrying  the  cause  in  the  first  instance  to  the 
Court  of  Arches,  has  been  recognised  by  that  Court  in 
Hawes  v.  Pellatt  {b). 

Cur,  adv.  mlt 
Lord 

(a)  1  Curt.  Ecc.  Rep.  394. 

(Jb)  The  reporters  are  favoured  by  Dr.  Curteis  with  the  following  note. 

ARCHES  COURT  OF  CANTERBURY. 
Trinity  Term,  1839. 

Hawes  and  Vicat  against  Pellatt. 

This  was  a  cause  of  subtraction  of  church  rate,  brought  by  Hawes  and 
Vicatj  the  churchwardens  of  the  parish  of  Christ  Church,  Surrey,  against 

Mr. 


1840. 


Jolly 
against 
Bainks. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  1840. 
the  Court.  ' 

JOLLV 

This  was  a  motion  for  a  prohibition  to  the  Court  of  against 
Arches  in  a  suit  for  subtraction  of  church  rate. 

Two  objections  were  urged.  First,  that  the  deposi- 
tions were  improperly  taken  with  reference  to  the  sta- 
tute 10  G.  4.  c.  53.  S.9.  The  answer  is  clear,  that, 
even  if  it  were  so,  it  is  matter  of  irregularity  in  practice 
only,  and  no  ground  for  this  Court  to  interfere  by  writ 
of  prohibition  {a). 

Secondly,  that  the  party  was  cited  out  of  his  diocese, 
and  that  a  suit  for  subtraction  of  church  rates  cannot, 
by  the  law  civil  or  canon,  be  referred  by  letters  of  re- 
quest to  the  superior  ecclesiastical  court,  and  so  is  not 
within  the  exception  of  the  statute  23  //.  8.  c.  9.  No 
authority  was  cited  for  this  position^  nor  any  reason 
assigned  at  the  bar,  why  a  suit  for  subtraction  of  church 
rate  might  not  be  so  referred  as  much  as  a  suit  for 
subtraction  of  tithes,  or  for  brawling,  or  any  other 
contentious  matter.  But  it  was  said  by  counsel  that 
they  were  not  aware  of  ayy  instance  in  which  it  had 
been  done. 

We  have  made  inquiry,  and  find  that  suits  for  sub- 
traction of  church  rate  have  frequently  been  referred  by 

Apsley  Pellatt,  a  parishioner,  by  letters  of  request  from  the  commissary  of 
the  bishop  of  Winchester  for  the  parts  of  Surrey  within  that  diocese. 

Mr.  Pellatt  appeared  to  the  citation,  under  protest,  and  prayed  to  be 
dismissed  from  the  suit,  on  the  ground  of  his  having  been  cited  out  of  his 
diocese,  contrary  to  stat.  23  H.  8.  c.  9. 

The  Court  (Sir  Herbert  Jenner)  overruled  the  protest  with  costs,  and 
directed  Mr.  Pellatt  to  appear  absolutely. 

The  case  came  before  the  Court  in  Michaelmas  term  1839  and  Trinity 
term  1840,  on  other  points,  and  will  be  reported  in  vol.  2,  part  2,  of  Dr, 
Curtds's  Reports. 

(a)  See  Begina  v.  Buines,  post  210.  229. 

Vol.  XII.  P  letters 
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1840.       letters  of  request,  and  that  no  objection  has  '  ever  been 
taken  on  that  ground,  although  in  several  such  instances 

against       a  prohibition  has  been  moved  for  on  other  grounds. 

The  ground  usually  assigned  in  the  letters  of  request 
is,  that  the  parties  can,  in  the  superior  court,  have  the 
benefit  of  counsel  learned  in  the  law,  which  advice  can- 
not be  had  in  the  inferior  jurisdiction  ;  and  this 'ground 
is  obviously  applicable  to  the  case  in  question. 

We  see,  therefore,  no  reason  to  doubt  that  the  letters 
of  request  were  in  this  case  proper :  and  the  rule  must 
be  discharged. 

Rule  discharged. 


The  Queen  against  Baines. 

HABEAS    corpus  |issued  in  Michaelmas  term, 
1840,  to  the  sheriff  of  Leicestershire,  to  bring  up 
the  body  of  William  Baines,  who  had  been  committed 
to  the  gaol  of  that  county,  with  the  cause,  &c.  The 
sheriff,  in  the  same  term,  made  the  following  return. 


[  Saturday  y 
November  28th, 
1840.] 

A  writ  de  con- 
tumace  capi- 
endo, under 
Stat.  53  G.  3. 
c.  127.  s.  1., 
for  disobeying 
the  monition  of 
the  Arches 
Court,  may 

issue  on  a  significavit  from  the  oflScial  principal. 

If  the  writ  purport  to  have  issued  against  defendant  for  not  paying  a  sum  of  money 
and  costs,  according  to  the  monition  of  the  Arches  Court,  the  proceedings  being  carried 
on  in  pain  of  the  contumacy  of  defendant,  duly  cited  to  appear  in  the  cause,  &c.,  with  the 
usual  intimation,  but  not  appearing,  this  Court  will  not  discharge  him  on  habeas  corpus. 
For  a  practice  of  the  Ecclesiastical  Court  to  give  judgment  against  a  party  on  such  non- 
appearance may  be  legal ;  and,  if  no  such  practice  exists,  the  party  should  appeal. 

The  writ  shews  sufficiently  that  the  Ecclesiastical  Court  had  jurisdiction,  if  it  state  that 
defendant  was  contumacious  in  not  paying  the  churchwardens  of  St.  M.  the  sum  of  two 
pounds  Jive  shillings  "  rated  and  assessed  "  upon  him,  and  costs,  pursuant  to  a  monition  &c. 
"in  a  certain  cause  or  business  of  subtraction  of  church  rate  "  depending  &c. 

The  form  of  a  writ  de  contumace  capiendo,  given  by  stat.  53  G.  3.  c.  127.  sched.  (B.), 

addressed  "  To  the  sheriff  of  ,"  describes  the  contumacious  party  as    of  •  , 

in  your  county  of  ."     Qucere,  whether  a  writ  describing  the  defendant  as  '\W.  B.  of 

the  Market  Place,  in  the  borough  of  Leicester,  hatter,  a  parishioner  and  inhabitant  of  the 
parish  of  aS'^.  M.,  in  the  said  borough  of  L.,  in  the  county  of  Leicester,'^  sufficiently  complies 
with  the  statute.  But, 

Held,  upon  motion  for  discharge  on  habeas  corpus,  that  the  alleged  variance  could  not 
be  taken  advantage  of  on  a  return  setting  out  the  writ,  though  the  motion  was  sup- 
ported by  an  affidavit  verifying  a  copy  of  the  writ ;  for  that  the  proper  course  was  to 
move  that  the  writ  itself  might  be  set  aside  for  irregularity. 

It  is  no  objection  to  the  writ,  that  it  purports  to  have  been  delivered  of  record  to  the 
sheriff  in  the  Court  of  Q,.  B.,  but  does  not  appear  to  have  been  "opened"  at  that  time, 
pursuant  to  stat.  S  Eliz,  c.  23.  s.  2. 

I,"  &C. 
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"I,"  &c.  «do  humbly  certify"  &c.,  "that,  before  1840. 

the  said  writ  came  to  me,  (that  is  to  say)  on  the  13th  day  _ 

'  \  ^  The  Queen 

of  November  in  the  year  within  written,  William  Baines  against 

Baines. 

in  the  said  writ  named  was  taken,  and  in  her  majesty's 
gaol  for  the  said  county  under  my  custody  is  detained, 
by  virtue  of  her  majesty's  writ  de  contumace  capi- 
endo, the  tenor  of  which  said  writ  follows  in  these 
words,  to  wit.    Victoria^  by  the  grace "  &c.,  "  to  the 
sheriff  of  Leicestershire,  greeting.     Herbert  Jenner, 
Knight,  Doctor  of  Laws,  Official  principal  of  the  Arches 
Court  of  Canterbury,  lawfully  constituted,  hath  signified 
to  us  that  one  William  Baines,  of  the  Market  Place,  in 
the  borough  of  Leicester,  hatter  and  hosier,  a  parishioner 
and  inhabitant  of  the  parish  of  St.  Martin  in  the  said 
borough  of  Leicester,  in  the  county  of  Leicester,  is 
manifestly  contumacious,  and  contemns  the  jurisdiction 
and  authority  of  the  law  and  jurisdiction  ecclesiastical, 
in  not  obeying  the  lawful  commands  to  pay  or  cause  to 
be  paid  to  Williaju  Fox,  the  proctor  of  William  Jolly 
and  William  Berridge,  the  churchwardens  of  the  said 
parish  [of  St,  Marti?!,  the  sum  of  2Z.  and  5s,  of  lawful 
money  of  Great  Britain^  rated  and  assessed  upon  him, 
and  the  sum  of  125/.  and  3s,  of  lawful  "  &c.,  "  being  the 
amount  of  costs  on  their  behalf  duly  taxed  and  mo- 
derated, pursuant  to  a  monition  duly  issued  under  seal 
of  the  said  Arches  Court,  and  duly  and  personally 
served  on  him  the  said  William  Baines  for  that  pur- 
pose, and  duly  returned  into  the  said  Arches  Court 
with  a  certificate  and  affidavit  of  the  execution  thereof, 
of  the  said  Herbert  Jenner,  Knight,  Doctor  of  Laws, 
Official  principal  of  the  Arches,"  &c.,  "  lawfully  au- 
thorized, by  not  paying  or  causing  to  be  paid  to  the 
said  Willicm  Fox,  the  proctor  of  the  said  Willunn  Jolly 

P  2  and 


212  [CASE  IN  MICHAELMAS  VACATION 

1840.       and  William  Berridge,  the  said  sums  of  21.  and  55.,  and 
■       125Z.  and  35.,  of  lawful"  &c..  "pursuant  to  the  said 

The  Queen  _  >  r 

against       Hionition,  on  a  day  and  hour  now  long  past,  in  a  certain 

Baines.  ,      .  p      ,  . 

cause  or  business  of  subtraction  of  church  rate  depend- 
ing before  the  said  Herbert  Je7iner,  Knight,  Official 
principal"  &c.,  "  in  judgment,  by  virtue  of  letters  of 
request  from  the  worshipful  Christopher  Hodgson^  Mas- 
ter of  Arts,  Commissary  of  the  Right  Reverend  Father 
in  God,  John  by  Divine  permission  Lord  Bishop  of 
Lincoln,  in  and  for  the  archdeaconry  of  Leicester  law- 
fully constituted,  between  the  said  W.  J.  and  W,  B., 
churchwardens  of  the  said  parish  of  St,  M.  in  the 
\    borough  of  Leicester,  in  the  county,  archdeaconry,  and 
commissaryship  of  Leicester,  in  the  diocese  of  Lincoln 
and  province  of  Canterbury,  the  parties  promoting  the 
said  cause  or  business,  of  the  one  part,  and  the  said 
William  Baines  of  the  Market  Place,  in  the  borough  of 
Leicester  aforesaid,  hatter  and  hosier,  parishioner  and 
inhabitant  of  the  said  parish  of  St.  Martin,  the  party 
against  whom  the  said  cause  or  business  was  promoted, 
on  the  other  part,  and  the  proceedings  wherein  were 
carried  on  in  pain  of  the  contumacy  of  the  said  William 
Baines  duly  cited  to  appear  in  the  said  cause  or  business, 
and  also  duly  cited  to  see  proceedings  thereon,  with  the 
usual  intimation,  but  in  no  wise  appearing,  nor  will  he 
submit  to  the  ecclesiastical  jurisdiction.   But,  forasmuch 
as  the  royal  power  ought  not  to  be  wanting  to  enforce 
such  jurisdiction,  we  command  you  that  you  attach  the 
said  William  Baines  by  his  body  until  he  shall  have 
made  satisfaction  for  the  said  contempt;  and  how  you 
shall  execute  this  our  precept  notify  unto  us  on  the 
11th  day  of  January  next,  wheresoever  we  shall  then  be 
in  England ;  and  in  nowise  omit  this ;  and  have  you 

there 
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there  this  writ.     Witness  ourself  at  Westminster^  the  1840. 
12th  day  of  November,  in  the  fourth  year  of  our  reiijn. 

^  .  ^  The  Queen 

Bentall.  against 
Baines. 

This  writ  is  allowed,  enrolled,  and  delivered  of  record 
before  our  Lady  the  Queen  at  Westminster,  of  Michael- 
mas term,  in  the  fourth  year  of  the  reign  "  &c.,  "  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided.  In  Court,  by  Le  Pipre,  12th  of  November, 
1840.  And  these  are  the  causes  of  the  taking  and  de- 
taining the  said  Williaju  Baiites,  which  together  with 
his  body  I  have  ready  as  by  the  said  writ  I  am  com- 
manded." 

The  return  being  in  Court,  Sir  J.  Campbell,  Attorney 
General,  moved  that  the  prisoner  might  be  discharged. 
He  put  in  affidavits,  verifying  copies  of  the  significavit 
and  writ  de  contumace  capiendo.  The  motion  was 
supported  by 

Sir  J.  Campbell,  Attorney  General,  Hill,  Baines,  and 
Mellor  (a).  The  return  discloses  several  objections  to 
the  commitment. 

First,  the  significavit  ought  to  have  been  issued  by 
the  archbishop,  not  by  the  official  principal.  The  writ 
de  contumace  capiendo  is  substituted  by  stat.  53  G,3, 
c,  127.  5.1.  for  the  writ  de  excommunicato  capiendo: 
that  was  a  proceeding  to  enforce  an  ecclesiastical  cen- 
sure;  the  sentence  of  excommunication  was  spiritual; 

(a)  November  23d,  1840.  Before  Lord  Denman  C.  J.,  Littledale,  Wil- 
liams, and  Coleridge  Js.  A  question  being  made  as  to  the  order  in  which 
the  case  should  be  argued,  Lord  Denman  C.  J.  said  that  the  Court  would 
consider  the  course  pursued  in  the  case  of  the  Canadian  prisoners,  Leo- 
nard Watson's  Case,  9  A.  ^  E.  731.,  as  the  established  practice;  that  the 
counsel  for  the  prisoner  should  be  first  heard,  then  the  counsel  for  the 
crown  ;  and  then  the  Attorney  General,  for  the  prisoner,  reply  generally. 
See  9  A.     E.  767,  77'J,  776. 

F  3  and 


214 


[CASE  IN  MICHAELMAS  VACATION 


,1840.      and  the  ordinary  was  the  proper  person  to  notify  it  to 
■      the  civil  power.    In  3  Bac.  Abr.  335.  Excommunica- 

The  Queen 

against  tiou^  (C)  («),  it  is  Said,  "  The  sentence  of  excommunica- 
tion can  only  be  pronounced  by  the  bishop,  or  other 
person  in  holy  orders,  being  a  Master  of  Arts  at  least." 
"  Excommunication  must  be  certified  by  the  bishop  of 
the  diocese,  whose  proper  subject  the  party  is,  and 
cannot  be  certified  by  his  commissary  or  official ;  the 
reason  whereof,  according  to  the  civilians,  is,  because 
no  person  inferior  to  a  bishop  can  call  in  the  secular 
arm,  by  the  laws  of  the  church  ;  but  my  Lord  Coke  [li) 
assigns  the  reason  of  it  to  be,  because  no  certificate  of 
excommunication  by  any  shall  disable  one,  but  the  cer- 
tificate of  him  to  whom  the  court  may  write  to  absolve 
the  party  excommunicated.  But  the  vicar  general, 
episcopo  in  remotis  agente,  or  the  guardian  of  the  spi- 
ritualities, mcante  sede,  may  do  it,  either  by  direct  cer- 
tificate, that  the  person  is  excommunicate,  or  by  let- 
ters testimonial,  reciting  the  entry  thereof  in  the  register, 
and  attesting  that  such  entry  is  there  found."  So  in 
Com,  Dig,  Excommengement,  (B2.),it  is  said  (citing  Co. 
Litt,  134(2.)  that  "  none  except  the  bishop  or  other 
ordinary,  that  is  immediate  officer  to  the  king's  courts, 
regularly  can  make  a  certificate  of  excommunication." 

(a)  7th  ed.  See  LyndwoocTs  Frovinciale,  p.  265.  ed.  1679.  lib.  III. 
tit.  28.  {S(jsculi  Frincipes),  note  d.  :  p.  350.  lib.  V.  tit.  17.  {Prceterea 
Contingit),  note  c.  ;  in  which  last  passage,  Lyndioood,  speaking  of  excom- 
municated persons,  mentioned  in  the  text  as  being  "  de  mandato  preela- 
torum  secundum  regni  consuetudinem  capti,"  says,  "  Pra^latorum,  i.  e. 
episcoporum :  nam  ad  rogatum  praelatorum  inferiorum  Rex  non  con- 
suevit  scribere  pro  capiione  excommunicatorum.  Unde  si  aliquis  fuerit 
excommunicatus  ab  inferior!  episcopo,  utputa,  decano,  vel  archidiacono, 
invocatio  regias  majestatis  fieri  debet  per  episcopum :  nam  inferiores 
episcopis  non  possunt  invocare  brachium  saeculare,  ut  dixi  supra"  &c. 

{b)   Trollop's  Case,  8  Jl(p.  68  a,,  is  cited. 

To 
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To  the  same  effect  are  10  Vin,  Abr.  513,  Excommunica"  1840. 
tion  CQ)',  Ou^liton^  Or  do  Judiciorum^  vol.  i.  p.  74.  (a), 

The  Queen 

tit.  43.  note  {g).    The  statute  alters  the  proceeding  in  against 

Baines. 

case  of  contumacy,  but  does  not  change  the  person  with 
whom  it  is  to  originate.  The  power  to  certify  excom- 
munication, which  the  archbishop  had  under  the  old 
law,  was  recognized  by  stat.  5  Eliz.  c.  23.  {b) ;  and  by 
sect.  1  of  stat.  53  G.  3.  c.  127.  "  no  sentence  of  excom- 
munication shall  be  given,"  except  in  particular  cases, 
"  but  instead  thereof,  it  shall  be  lawful  for  the  judges  or 
judge  who  issued  out  the  citation,  or  whose  lawful  orders 
or  decrees  have  not  been  obeyed,"  to  pronounce  the 
person  contumacious,  and  to  signify  the  same  in  the 
form  to  this  act  annexed,  to  his  Majesty  in  Chancery, 
as  hath  heretofore  been  done  in  signifying  excommunica- 
tions;" and  thereupon  the  writ  de  contumace  capiendo 
shall  issue.  Now  the  judge,  in  the  Court  of  Arches, 
is  the  archbishop;  Com.  Dig.  Courts,  (N  1.),  (N3.); 
and  he  may  act  in  person ;  Bishop  of  St.  David's  v. 
JLucy{c\  The  significavit  is  required  by  stat.  53  G.  3. 
c.  127.  5.  1.  to  be  in  the  form  prescribed  by  the  schedule, 

and  there  it  purports  to  issue  from  "   by  divine 

providence,"  &c.,  which  is  the  style  of  an  archbishop. 

And  it  is  "  given  under  the  seal  of  our   court." 

The  temporal  courts  know  who  is  archbishop,  but  not 
who  is  his  officer  {d).  It  may  be  said  that  Sir  Herbert 
Jenner  issues  the  significavit  as  representative,  and  on 
behalf,  of  the  archbishop;  but  then  he  should  have 
issued  it  expressly  in  the  archbishop's  name.  The 

(a)  Ed.  1728.    See  also  Fitz.  N.  B.  vol.  1.  62  N.,  63  C.  ;  titles,  Writ 
de  Excommunicato  Capiendo;  Writde  Cautione  admittendd. 

(b)  See  Sect.  10.  (c)  1  Salk.  134. 

(rf)  On  this  part  of  the  case,  Chilton,  amicus  curiae,  mentioned  Regina 
V.  Jones,  10  ^.  cj;-  E.  576. 
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1840.       second  resolution  in  Combes' s  Case  (a)  applies:  "When 
Tl  authority,  as  attorney,  to  do  any  act,  he  ought 

against  to  do  it  in  his  name  who  gives  the  authority ;  for  he 
appoints  the  attorney  to  be  in  his  place,  and  to  re- 
present his  person ;  and  therefore  the  attorney  cannot 
do  it  in  his  own  name,  nor  as  his  proper  act,  but  in 
the  name,  and  as  the  act  of  him  who  gives  the  au- 
thority "  (6).  In  Rex  V.  Jlicheits(c)  Lord  Denman  C.  J. 
says  that,  in  signifying  contempt,  "  the  judge  is  to  con- 
vey the  information,  but  he  is  to  do  so  as  the  instru- 
ment of  the  archbishop."  In  4  Chitti/s  Practice  of  the 
Law^  225,  part  7.  chap.  7.  Q.  the  form  of  significavit  is 
in  the  name  of  the  Archbishop  of  Canterbury,  In  Re~ 
giiia  V.  Thurogood  (d)  the  significavit,  from  the  Con  sis- 
tor  ial  Court  of  London,  was  in  the  name  of  the  bishop 
himself.  The  strictness  of  the  courts  of  Westminster 
Hall,  in  cases  originating  with  the  ecclesiastical  juris- 
dictions, appears  in  Rex  v.  Dugger[e),  and  Rex  \, 
Eyre  (g),  there  cited.  Bruyeres  v.  Halcomb  [h)  and  Ran- 
son  V.  Dundas  [i)  are  analogous  cases,  of  a  different 
class.  DeybeVs  Case  [k)  shews  the  nicety  with  which 
this  Court  will  enquire  into  jurisdiction  on  returns  to 
habeas  corpus. 

Secondly,  it  appears  by  this  return  that  Raines, 
failing  to  appear  when  cited,  was  not  pronounced  con- 
tumacious (which  was  done  in  Regina  v.  Thorogood  [d) ), 
but  was  condemned,  without  having  appeared,  to  pay 
the  rate  demanded,  and  costs.  Such  a  course  is  con- 
trary to  the  general  rule  of  law,  that  judgment  shall  not 

(a)  9  Rep.  75  a.  [h)  76  b. 

(c)  6  A.     E.  537.  541.  (>/)  Page  183,  ante. 

(e)  5  B.^  Aid.  791.  (g)  2  Stra.  1067. 

(/t)  3  J.  Sf  jE.  381.  (i)  3  Nciu  Ca.  123. 

(k)  4  Ji.      Aid.  243. 

be 
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be  given  against  any  party  till  he  can  be  heard.    If  a  1840. 
contrary  course  of  practice  were  recotrnised  in  the  ec-  ~ 

"  *^  ^  The  QiiEEK 

clesiastical  courts,  the  significavit  should  have  averred  against 
it;  this  Court  vi^ould  not  notice  a  mode  of  proceeding 
so  repugnant  to  the  common  law,  unless  directly  cer- 
tified. But  the  practice  of  the  ecclesiastical  courts  in 
this  respect  is  not  such  as  the  return  suggests.  (Upon 
this  point,  on  which  the  Court  gave  no  decision,  they 
cited  1  Ougkton's  Ordo  Judiciorum^  68,  70,  de  Ex- 
communicatione,  tit.  38,  40. ;  Consefs  Practice  of  the 
Spiritual  Ecclesiastical  Courts,  3d  ed.  p.  35,  36,  39. 
part  2.  c.  3. ;  p.  49.  part  2.  c.  4. ;  p.  85.  part  3.  c.  2. : 
Cockbiirn^s  Cleric  s  Assistant  in  the  Practice  of  the  Ecclesi- 
astical Courts,  4th  ed.  p.  11.  c.  3.  s.  14.;  and  p.  134.  c.30. 
s.  10.,  where  a  proceeding  is  allowed  in  the  absence  of 
the  party  to  be  affected,  but  in  a  peculiar  case :  Laiv's 
Forms  of  Ecclesiastical  Law,  121 — 3.  tit.  55.,  125 — 6. 
tit.  57.,  and  the  notes :  Reports  of  the  Commissioners  ap- 
pointed to  enquire  into  the  Practice  and  Jurisdiction  of 
the  Ecclesiastical  Courts,  p.  35,  36.  (ed.  8vo.  1832);  He- 
gina  V.  Thorogood  (a).)  Stat.  10  G.  4.  c.  53  (b)  gives 
some  additional  powers  to  the  ecclesiastical  courts  for 
expediting  suits,  but  not  the  authority  here  assumed. 
Proceedings  against  a  party  in  his  absence  are  not 
favoured  at  common  law;  Williams  v.  Lord  Bagot  (c). 
Formerly,  if  a  defendant  did  not  appear  after  being 
served  with  process,  the  plaintiff  could  not  proceed ; 
the  power  of  entering  an  appearance  for  the  defendant, 
and  proceeding  thereon,  was  given  by  statute.  If  the 
Court  of  Arches  has  power  to  proceed  ex  parte  in  any 
case,  the  significavit  here  does  not  shew  circumstances 
which  rendered  it  necessary.    The  words,  "  with  the 

(a)  Page  18'J,  ante.  (6)  Sec  sect.  9. 

(c)  3  B.  i  C.  772. 

usual 
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1840. 

The  Queen 
against 
Baines. 


usual  intimation,"  are  as  vague  as  "  the  usual  penance" 
in  a  decree;  which  words  were  held,  in  Rex  v.  Mahy  (o), 
not  to  convey  sufficient  information. 

Thirdly,  the  significavit,  as  stated  on  the  return,  does 
not  shew  that  the  commands  disobeyed  by  the  defend- 
ant were  such  as  the  ecclesiastical  court  might  lawfully 
issue.  It  recites  that  he  was  contumacious  in  not  obey- 
ing lawful  commands  to  pay  21,  Bs.  of  lawful  money 

rated  and  assessed  upon  him,"  but  does  not  say  for 
what.  And  it  alleges  that  he  disobeyed  by  not  paying 
the  said  sum,  pursuant  to  monition,  "  in  a  certain  cause 
or  business  of  subtraction  of  church  rate  depending 
before  the  said  Herbert  Jenner^"  &c.,  in  judgment,  be- 
tween the  defendant  and  the  churchwardens  of  St.  Mar- 
tin. The  monition  is  here  stated  to  have  been  issued  in 
a  cause  of  subtraction  of  church  rate  ;  but  the  monition 
itself  may  not  have  required  payment  of  church  rate; 
nor  does  it  appear  that  the  rate  mentioned  was  for 
lawful  repairs  of  the  defendant's  parish  church,  or  that 
it  was  made  by  the  churchwardens  with  the  assent  of 
the  parishioners.  Nor  is  it  stated  to  have  been  a 
rate  which  the  ecclesiastical  court  had  jurisdiction  to 
enforce ;  prima  facie,  indeed,  the  contrary  appears,  ac- 
cording to  Ricketts  v.  BodenJiam  (b),  since  the  proceed- 
ings do  not  shew  that  the  validity  of  the  rate  was 
in  question,  and  the  amount  of  rate  recovered  did 
not  exceed  10/.  (c).  If  any  intendment  can  be  made, 
this  Court  will  make  it  for  and  not  against  liberty  : 
Soudens  Case  (d)  is  an  example.    The  temporal  courts 


(a)  3  D.<^  B.  570.    See  Kington  v.  Hack,  7  A.    E.  708. 
(6)  A         E.  433. 

(c)  Stat.  53  G.  3.  c.  127.  s.  7.  But  see  Regina  v.  Thorogood,  p.  183, 
9,nte. 

{d)  4  B.  cf  Aid.  294. 

will 
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will  not  lend  their  assistance  to  the  spiritual,  except  1840. 
where  it  appears  clearly  that  the  spiritual  courts  have  rj.^^~^ 
jurisdiction ;  and  will  not  trust  them  to  determine  against 

.    .  T^  /     \  BaINES. 

what  is  a  matter  merely  spiritual ;  Eex  v.  Ei/re  (a). 
The  first  resolution  in  Iie:v  v.  Fowler  {b)  is  to  a  like 
efFect.  In  Retina  v.  Hill  (c)  the  significavit  stated 
that  Hill  was  excommunicated  for  contempt  in  not 
paying  8/.  in  which  he  was  condemned  "  in  quodam 
negotio  concernente  eruditionem  puerorum  absque  li- 
centia  of  the  bishop,"  &c. ;  and  the  excommunicato  ca- 
piendo was  quashed,  because  it  did  not  appear  that 
the  matter  was  of  ecclesiastical  cognizance,  for  it  might 
be  that  Hill  was  a  writing  master,  which  is  not  within 
any  of  the  canons.  [Lord  Denman  C.  J.  In  Rex  v. 
Fowler,  as  reported  in  Lord  Raymond  {d),  there  seems 
to  have  been  a  doubt  as  to  the  jurisdiction  of  this 
Court.  The  nature  of  the  suit  there  was  stated  in  an 
absurd  manner.] 

Fourthly,  the  statute  53  G.  3.  c.  127.  sched.  (B.) 
prescribes  a  form  for  the  writ  de  contumace  capiendo ; 
and  statutory  forms  of  process  must  be  closely  adhered 
to ;  Richards  v.  Stuart  (e),  Nicol  v.  Boyn  (g).  Now  the 
commencement  of  the  writ,  according  to  schedule  (B.), 

should  be  thus  framed  :  "  The  hath  signified  to 

us,  that  of   in  your  county  of  

is  manifestly  contumacious."  The  writ,  as  stated  in  the 
return,  begins :  "  That  one  William  Baines,  of  the 
market  place,  in  the  borough  of  Leicester,  hatter  and 
hosier,  a  parishioner  and  inhabitant  of  the  parish  of 

(a)  2  Stra.  1067.  (b)  1  Salk.  293. 

(c)  1  Salk.  294.    iS".  C.,  more  fully,  in  Regina  v.  Watson,  2  Ld.  Ray. 
818. 

(fZ)  1  Ld.  Ray.  618. 

(e)  10  Ring.  319.    See  the  cases  cited,  ante,  p.  190. 
(§)  10  Ring.  339. 

St.  Martin 
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1840.  SL  Martin  in  the  said  borough  of  Leicester^  in  the 
county  of  Leicester,  is  manifestly  contumacious."  This 
is  not  equivalent  to  saying  that  the  defendant  is  of 

 in  the  sheriff^s  county  of  .    There  may 

be  the  same  want  of  jurisdiction  in  the  sheriff  which 
was  held  fatal  in  Rex  v.  Ricketts  (a).  The  borough 
may  not  be  wholly  in  [the  sheriff's  county.  And  a 
person  may  be  a  parishioner  and  inhabitant  of  a  place 
within  the  county,  so  as  to  answer  to  the  language  of 
this  writ,  without  being  a  resident.  If  the  description 
be  even  of  questionable  certainty,  the  observations  of 
Tindal  C.  J.  and  Bosanquet  J.  in  Richards  v.  Stuart  (b) 
apply  here  :  the  statute  form  gives  a  rule  which  all  may 
follow  ;  any  departure  from  it  introduces  conjecture  and 
promotes  litigation. 

^  Fifthly,  Stat.  5  Eliz.  c.  23.  5.  2.  directs  that  the  writ 
of  excommunicato  capiendo,  when  made  and  sealed, 
shall  be  brought  into  this  Court,  and  there,  in  the  pre- 
sence of  the  justices,  "  shall  be  opened  and  delivered  of 
record  to  the  sheriff."  Stat.  53  G.  3.  c.  127.  s.  1.  enacts 
that  the  regulations  of  the  former  statute,  as  to  that  writ 
and  the  proceedings  following  thereupon,  shall  extend 
and  be  applied  to  the  writ  de  contumace  capiendo  and 
the  proceedings  following  thereupon.  The  present 
writ,  as  set  out  on  the  return,  appears  only  to  have  been 
"  allowed,  enrolled,  and  delivered  of  record  before  our 
Lady  the  Queen  "  &c.  The  enactment  is  in  favour  of 
liberty,  the  intention  being  that,  when  the  writ  is  opened, 
the  Judges  may  have  an  opportunity  of  ascertaining  its 
validity. 

Wightman,  contra.     First,  the  signiticavit  is  pro- 
perly in  the  name  of  the  oflicial  principal,  for  he  is  (in 

(a)  6  A.  ^  E,  537.  {b)  10  Bins^  319. 

the 
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the  words  of  stat.  53  G.  3.  c.  127.  s.  1.)  the  "judge  1840. 
who  issued  out  the  citation,  or  whose  lawful  orders  or 

The  Queen 

decrees  have  not  been  obeyed."  It  appears  from  2  Gibs,  against 
Cod.  986.  tit.  43.  c.  2.  note  L  (where  Stillingjleet  {a)  is 
cited),  that  in  matters  of  contentious  jurisdiction  the 
power  "  is  supposed  to  be  conveyed  to  the  official," 
though  the  voluntary  jurisdiction  remains  in  the  judge  (^). 
If  the  citation  here  had  been  from  the  bishop,  but  the 
cause  had  gone  before  the  official  principal,  there  might 
have  been  more  difficulty.  But  here,  if  the  significavit 
had  been  by  the  archbishop,  it  would  have  been  irre- 
gular. The  argument  drawn  from  the  style  used  in 
schedule  (A.)  of  stat.  53  G.  3.  c,  127.  does  not  establish 
that  the  archbishop  is  the  person  who  must  signify. 
\Coleridge  J.  The  schedule  seems  to  contemplate  a  sig- 
nificavit by  a  person  other  than  the  judge  before  whom 
the  contempt  was  committed.  Littledale  J.  No  signifi- 
cavit could  have  been  made,  before  stat.  53  G.  3.  c,  127., 
by  any  but  the  party  excommunicating :  now  the  official 
principal  could  not  excommunicate ;  and  stat.  5  Eliz, 
c.  23.  s.  2.,  of  which  the  provisions  are  applicable  to 
stat.  53  G.  3.  c.  127.  s.  1.,  contemplates  only  excommu- 
nication.] The  words  of  stat.  53  G.  3.  c,  127.  s.  1.  ex- 
pressly give  the  power  now  to  the  judge,  whoever  he 
may  be.  Even  if  the  citation  here  were  irregular  in  this 
respect,  the  irregularity  would  be  merely  one  of  prac- 
tice in  the  ecclesiastical  courts,  which  might  be  discussed 
there,  but  not  here  on  a  return  to  a  habeas  corpus. 
The  citation  might  have  been  objected  to  in  Jolly  v. 
Bailies  {c\  but  was  not. 

Secondly,  the  final  decree  upon  the  non-appearance 

(a)  See  Discourse  concerning  Honds  of  Itesignalion,  p.  GO.  (cd.  169S.). 
(6)  See  Regi)ia  V.  Thorogood,  ante,  p.  183.  197, 
(c)  Ante,  p.  201. 

of 
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1840.  of  Baines  is  authorised  by  the  practice  of  the  Eccle- 
_  siastical  Court.     Stat.  10  G.  4.  c,  BS.  5.9.  irives  the 

The  Queen  ... 

against      ecclesiastical  judges  power  to  make  orders  to  expedite 

Baines. 

and  regulate  the  proceedings  of  their  courts.  This 
Court  will  not  interfere  with  the  practice  of  the  eccle- 
siastical courts.  The  rules  of  foreign  courts,  unless 
manifestly  contrary  to  natural  justice,  are  enforced  here; 
Becquet  v.  Mac  Cartliy  (a).  In  Ea:  parte  Smyth  (b)  this 
Court  said,  "  The  temporal  courts  cannot  take  notice 
of  the  practice  of  the  ecclesiastical  courts,  or  entertain 
a  question  whether,  in  any  particular  cause  admitted  to 
be  of  ecclesiastical  cognizance,  the  practice  has  been 
regular.  The  only  instances  in  which  the  temporal 
courts  can  interfere  by  way  of  prohibiting  any  particular 
proceeding  in  an  ecclesiastical  suit,  are  those  in  which 
something  is  done  contrary  to  the  general  law  of  the 
land,  or  manifestly  out  of  the  jurisdiction  of  the  Court." 
The  same  rule  as  to  practice  was  acted  upon  by  the 
Court  'Exchequer  in  Ex  parte  Smyth  (c).  But,  further, 
it  does  not  appear  that  the  decree  is  final.  {^Coleridge  J. 
It  imposes  costs.]  That  may  be  in  poenam  contumaciam. 
No  argument  can  be  drawn  from  the  amount. 

Thirdly,  this  Court  cannot  assume  that  the  eccle- 
siastical courts  have  passed  an  erroneous  judgment, 
unless  that  appear  on  the  proceedings  or  in  fact.  It  is 
urged  that,  as  the  sum  appears  to  be  less  than  10/.,  the 
ecclesiastical  courts  have  prima  facie  no  jurisdiction,  and 
that  the  only  method  of  enforcing  the  rate  is  by  the 
order  of  two  justices,  under  stat.  5S  G.  3.  c.  127.  5.7. 
But  the  mere  declaration  of  a  party  summoned  by  the 
justices,  that  he  disputed  the  liability  to  pay,  would 

(a)  2B.  4;  Ad.  951.  (6)  3  A.  ^  E.  719.  724. 

(c)  2  C.  M,8f  B.  748.  S.  C.  Tyrwh.  ^  Gr.  222.    See  Jolly  v.  Saines, 
p.  201.,  ante. 

oust 
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agflinst 
Baines. 


oust  the  justices  of  jurisdiction;  Rea;  v.  The  Chapel-  1840. 
wardens  of  Mihirow  (a).  And  here  is  a  prima  facie  ^he  Queek 
jurisdiction;  for  all  questions  of  church  rate  are  liable 
to  be  tried  in  the  ecclesiastical  courts.  In  Rea:  v.  Dtig- 
ger  (b)  the  Court  merely  ruled  that  jurisdiction  must 
appear;  not  that  every  fact  which  could  possibly  de- 
stroy jurisdiction  must  be  negatived.  In  Rex  v.  Mabi/  (c) 
the  proceedings  were  imperfect  on  their  face.  [Little- 
dale  J.  I  dp  not  see  how  the  objection  is  open.  Stat. 
56  G.  3.  c.  100.  5.  S.  does  not  seem  to  authorise  the 
questioning  more  than  the  truth  of  the  return ;  how  can 
we  enquire  as  to  the  regularity  of  the  proceeding  itself?] 
The  writ  is  not  properly  before  the  Court  for  this  pur- 
pose. 

Fourthly,  it  is  not  necessary  for  the  writ  to  follow  the 
schedule (B)  minutely.  In  effect,  the  place  is  shewn  to  be 
within  the  sheriff's  bailiwick,  by  the  words  "  in  the  said 
borough  of  Leicester^  in  the  county  of  Leicester.^^  That 
is  tantamount  to  saying  "  in  your  county."  It  would 
be  impossible  to  follow  the  schedules  verbatim.  Sche- 
dule (A)  has  the  words  "  George  the  third."  [Cole- 
ridge J.  The  styles  of  an  archbishop  and  a  bishop  are 
different ;  on  any  view  there  must  sometimes  be  a 
deviation  from  the  words.  Lord  Denman  C.  J.  The 
borough  of  Leicester  might  be  said  to  be  in  Leicester- 
shire, if  part  of  it  were  so  and  part  without ;  and  the 
market  place  and  all  the  parish  of  St,  Martiris  might  be 
in  the  part  without.]  The  more  natural  construction  is, 
that  the  whole  borough,  or  at  least  all  St.  Martin's^  is 
in  the  county. 


(a)  5  M.^  S.  248.  See  Rex  v.  Wrottesley,  1  B.  cj;  Ad.  648. 
(6)  5  B.  c|  Aid.  79L  (c)  3  D.     R.  570. 


Fifthly^ 
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1840.  Fifthly,  the  Court  must  presume  that  the  writ  was 
  opened ;  that  is  part  of  the  practice  of  this  Court,  and 

The  QuKKX 

against      will  be  intended  to  have  been  rite  actum. 

Baines. 

Sir  J.  Campbell,  Attorney  General,  in  reply.  A  party 
unlawfully  detained  is  not  confined  to  the  return,  but 
may  bring  all  the  facts  before  the  Court.  The  pro- 
ceedings are  not  sanctioned  by  any  thing  which  occurred 
in  Jollj/  V.  Baines  (a).  That  was  decided  on  points 
altogether  different  from  those  now  raised.  As  to  the 
first  objection,  stat.  5S  G.  3.  c.  127.  was  not  passed  to 
alter  the  practice  with  respect  to  the  person  issuing  a 
significavit;  and  it  is  now  admitted  that,  before  that 
statute,  the  official  principal  could  not  issue  it.  The  offi- 
cial principal  has  no  peculiar  privilege,  as  distinct  from 
other  judges  who  exercise  jurisdiction  for  the  bishop ; 
the  Dean  of  the  Arches,  for  instance.  Hegina  v.  Thoro- 
good  (Jb)  shews  that  the  bishop  may  signify :  if  so,  no 
one  else  can.  This  view  is  confirmed  by  Walker  v. 
Levers  {c),  cited  from  Year  Book,  Tr.  1 EA,  14  A.  pi.  6.,  in 
the  note  to  10  Vin.  Ah\B\l,  Excommunication  (D),  pl.5. 
\_Littledale  J.  The  editor  has  made  some  alterations  in 
the  report  there.]  The  practice  of  the  Ecclesiastical 
Court,  in  at  once  passing  a  final  decree  for  contumacy, 
is  contrary  to  general  justice,  as  the  authorities  cited 
shew.  Stat.  10  G.  4.  c.  53.  s.  9.  has  no  reference  to 
such  a  case.  In  Becquet  v.  Mac  Carihy  [c)  there  was  ser- 
vice on  an  officer  who  was,  legally,  agent  for  the  party ; 
and  this  prevented  any  practical  injustice.  It  is  urged 
that  nothing  here  shews  the  decree  to  be  final,  or  more 
than  an  attachment  for  contempt.     If  so,  the  party 

(a)  Ante,  p.  201.  (6)  Ante,  p.  183. 

(c)  2  i?.  <|-  Ad.  951. 

should 
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should  be  released:  for  he  is  confined,  not  for  failing  1840. 
to  appear,  but  for  not  payinor  the  costs.    Then,  as  to  ' 

^        ^  '  The  QuEEK 

the  intendment  of  facts  to  take  the  case  out  of  the  juris-  against 

.  Baines. 
diction  of  the  two  justices,  Burder  v.  Veley  {a)  shews 

that  churchwardens  endeavouring  to  enforce  a  church 
rate  are  bound  to  make  its  legality  apparent ;  and  that 
case  furnishes  one  instance  in  which  the  rate  would  not 
be  legaL  The  present  case  is  not  like  Regina  v.  Thoro- 
good  (b) ;  for  here  it  does  appear  that  the  sum  is  less 
than  10/.  As  to  the  suggestion,  that  the  Court  will  now 
presume  the  writ  to  have  been  openly  delivered,  the 
language  of  Gibson,  Codex,  vol.  ii.  p.  1056.  tit.  46.  c.  6. 
note  5.  (ed.  2.),  on  sect.  2  of  stat.  5  Eliz.  c.  23.,  is,  "  It 
hath  been  often  adjudged,  that  this  form  of  taking  out 
the  writ,  and  the  several  steps  therein  (as  contained  in 
this  clause  of  the  act)  ought  to  be  j^^'^cisely  pursued; 
and  for  default  thereof,  many  persons  have  been  dis- 
charged" 

Cur,  adv.  vulL 

Lord  Denman  C.  J.,  in  Michaelmas  vacation  (No- 
vember  28th),  1840,  delivered  the  judgment  of  the 
Court. 

This  defendant  was  brought  before  us  by  writ  of 
habeas  corpus.  The  return  was,  that  he  was  impri- 
soned by  the  spiritual  court  by  reason  of  his  contempt 
in  not  paying  2/.  55.  for  a  church  rate,  and  125/.  Ss., 
costs  incurred  in  a  suit  for  subtraction  of  church  rate ; 
and  that,  upon  a  significavit  from  Sir  H.  Jenner,  Dean 
of  Arches,  the  writ  de  contumace  capiendo  had  issued 
under  stat.  53  G.  3.  c.  127.    A  copy  of  the  significavit, 


(a)  Post,  p.  233. 

Vol.  XIL 


Q 


(&)  Ante,  p.  183. 

and 
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1840.      and  of  the  writ  on  which  he  was  apprehended,  were 
The  Queen    ^^^^  brought  before  us  by  affidavit ;  and  many  objections 
agai7ist       were  taken  to  the  legality  of  his  detention. 

Baines.  . 

The  first  objection  is  to  the  significavit,  as  being 
issued  by  Sir  Jenner^  Dean  of  the  Arches,  not  by 
the  archbishop  himself,  the  real  though  not  the  acting 
judge  of  the  Court,  nor  in  his  name.  The  statute  just 
quoted  was  referred  to,  by  which  the  contumacy  of  a 
party  is  directed  to  be  signified,  in  the  form  annexed  to 
the  act,  to  his  Majesty  in  Chancery,  as  had  there- 
tofore been  done  in  signifying  excommunications ;  and 
then  it  was  shewn  that  stat.  5  Eliz.  c,  23.  requires  tire 
significavit  to  be  issued  by  the  judge  himself. 

This  statute  appears,  in  Co.  Litt.  133  6.  (a),  to  have 
been  passed  for  correcting  the  laxity  that  had  crept 
into  practice,  by  which  the  acting  judge  was  permitted 
to  certify  excommunication.  On  examining  his  autho- 
rities, cited  in  the  margin,  we  find  Bracton  expressly 
declaring  (1.  5.  fol.  426  b.  (b) )  that  the  certificate  should 
proceed  from  archbishop,  bishop,  or  from  the  ordinary  or 
delegate  judge.  Some  of  the  cases  cited  there  from  the 
Year  Books  clearly  shew  the  general  rule  to  be,  that  the 
judge  himself,  i.e.  the  bishop,  who  alone  could  assoil 
the  excommunicated,  should  certify  to  this  Court,  as  its 
immediate  officer,  the  sentence.  In  some  instances, 
even  in  those  early  times,  it  appears  that  the  certificate 
of  a  delegated  judge  had  been  received,  and  the  stat. 
5  Eliz.  brought  back  the  original  practice. 

It  was  argued,  for  the  defendant,  that  the  form  of  the 
significavit  itself,  as  given  by  stat.  53  G.  3.  c.  127.,  in  the 
schedule,  proves  that  the  Judge,  e,  the  bishop,  is  the 
only  person  who  ought  to  certify,  as  "  by  divine 

(a)  See  134  d.  (6)  Cap.  23.  s.  1. 

providence 


Baines. 
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providence  "  is  a  form  that  can  only  apply  to  a  1840. 

bishop.    It  would  indeed  be  singular,  if  any  change  in 

^  &       '         .7  &  TheQuEEK 

this  respect  had  been  intended,  that  it  should  have  been  against 
nowhere  indicated  in  the  enactments  of  the  statute,  and 
that  this  style  and  tide  should  have  been  carefully  pre- 
served by  it.  Yet  such  form,  although  embodied  in  the 
act,  cannot  be  deemed  conclusive  of  a  question  of  this 
nature :  we  have  also  to  consider  the  language  of  the 
section  itself  to  which  the  schedule  is  appended;  and,  if 
there  be  any  contradiction  between  the  two,  which  upon 
fair  construction  there  perhaps  will  not  be  found  to  be, 
upon  ordinary  principles  the  form,  which  is  made  to 
suit  rather  the  generality  of  cases  than  all  cases,  must 
give  way.  Now,  in  the  form  itself  "the  Judge  or  his 
representative  "  are  both  mentioned  as  capable  of  making 
orders,  giving  judgment,  and  having  a  court  in  the  face 
of  which  a  contempt  may  be  committed;  and  the  signi- 
ficavit  is  expressly  required  by  the  first  section  to  be 
made  by  the  Judge  who  issued  the  citation,  whose  or- 
ders have  not  been  obeyed,  or  before  whom  such  con- 
tempt in  the  face  of  the  Court  shall  have  been  com- 
mitted. And  it  is  expressly  that  Judge  who  is  autho- 
rised to  pronounce  the  party  in  contempt  and  contuma- 
cious. All  three  cases  are  put  upon  the  same  footing; 
and,  when  the  nature  of  a  contempt  in  the  face  of  a  court 
comes  to  be  considered,  there  seems  something  amount- 
ing to  an  inconsistency  in  holding  that,  when  a  contempt 
had  been  committed  before  a  Judge  actually  sitting  in 
court,  it  should  be  necessary  to  call  for  the  archbishop, 
who  had  not  been  present,  to  pronounce  the  party  in 
contempt,  and  then  to  signify.  We  may  observe,  too, 
that  there  was  a  reason  for  the  former  practice,  when 
Q  2  the 
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1840.  the  sentence  of  excommunication,  a  strictly  spiritual 
_  sentence,  was  to  pass,  which  does  not  exist  in  the  present 

The  Queen  >  r      '  r 

against       state  of  the  law. 

Baines. 

What  effect,  however,  is  to  be  given  to  the  words  of 
the  schedule  in  the  case  of  proceedings  of  bishops  in 
their  several  courts,  we  need  not  now  positively  decide, 
having  ascertained  upon  inquiry  that  the  Archbishop  of 
Canterbury  never  has  certified  any  thing  to  the  court  of 
B.  R.  as  judge  of  his  court,  but  that  such  certificates 
have  uniformly  been  given  by  the  Dean  of  Arches. 

There  is  a  remarkable  instance  of  the  difference  be- 
tween the  Court  of  Arches  and  a  bishop's  court,  in  a 
•  case  of  deprivation,  reported  in  \  Phillimore  (a).  That 
sentence  was  orally  pronounced  by  Sir  JV,  Scott  in  the 
presence  of  the  Bishop  of  London  ;  but  on  appeal  it  was 
confirmed  by  Sir  J,  Nicholl  as  Dean  of  the  Arches,  or, 
more  properly,  as  official  principal  to  the  Archbishop 
of  Canterbury,  who  took  no  part,  and  whose  name  never 
appeared  in  the  proceedings.  We  are  also  informed 
that  this  very  objection  was  made  without  success,  in  the 
Court  of  Chancery,  to  the  issuing  of  the  writ  de  con- 
tumace,  in  Rex  v.  BicJcetts  {b}. 

We  are  led,  then,  to  conclude  that  the  judge  who 
made  "  the  citation  "  in  the  Court  of  Arches  is  the 
Dean  of  Arches,  and  that  he  is  the  officer  whose  autho- 
rity is  preserved  by  53  G.  3.  127. 

And  it  is  not  an  wholly  unimportant  circumstance,  in 

(a)  H.  M.  Procurator  General  v.  Stone,  1  Sagg.  Cons.  Rep.  424., 
seems  to  be  the  case  alluded  to.  See,  also,  Oliver  v.  Hohart,  1  Hagg. 
Ecc.  Rep.  43.  47. ;  and  the  Appendix  (same  vol.,  following  p.  354.) 
there  referred  to  ;  particularly  p.  4.,  in  marg.  Saunder  v.  Davics,  1  Add. 
Ecc.  Rep.  291.   Rogers's  Ecc.  Law,  307.  tit.  Deprivation. 

{b)  6  A.  S;  E.  537.  (In  B.  R.) 

an 
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an  argument  which  relies  on  the  precise  language  oFthe  1840. 
schedule,  that  the  style  of  the  judge  there  mven,  though 

'  ^  ^     ^  °       '         ^       The  Queen 

applicable  to  other  bishops,  does  not  accurately  agree  against 
with  that  of  the  archbishop. 

The  second  objection  was,  that  the  act  of  the  court 
was  in  itself  repugnant  to  the  first  principles  of  justice, 
as  the  defendant  had  never  appeared,  and  was  con- 
demned to  pay  the  rate  and  costs,  though  he  had  only 
been  brought  into  contempt  for  that  reason,  and  not 
heard  in  his  own  defence.  But  we  cannot  say  that  this 
is  necessarily  wrong.  A  court  must,  in  some  cases, 
proceed  against  those  who  do  not  choose  to  appear  when 
duly  served  with  notice,  even  to  the  extent  of  adjudging 
them  to  do  the  very  thing  which,  if  they  had  appeared, 
they  might  have  shewn  a  justification  for  leaving  un- 
done. A  plaintiff  may  enter  an  appearance  for  the 
defendant  in  our  courts.  A  defendant  in  a  Chancery 
suit,  who  is  in  contempt  for  failing  to  answer,  is  taken 
to  confess  the  charges  in  the  bill.  Both  these  are  sta- 
tutory provisions  ;  but  they  sufficiently  prove  that  such 
condemnation  of  the  voluntarily  absent  is  not  a  violation 
of  natural  justice.  And  the  practice  of  the  Ecclesiastical 
Court  may  give  all  just  and  reasonable  protection  to 
defendants. 

What  is  complained  of  here,  however,  is  either  ac- 
cording to  the  practice  of  the  spiritual  court  or  it  is 
not.  If  it  be  the  former,  the  observations  just  made 
apply  :  it  is  a  course  of  proceeding  which  we  cannot 
pronounce  to  be  illegal ;  for  it  must  then  be  taken  to 
have  been  sanctioned  by  their  law  and  immemorial 
usage,  equivalent  to  statute :  or,  if  not  to  be  considered 
legal,  the  defendant's  course  was  to  come  here  for  a 
prohibition.    But,  if  it  be  contrary  to  their  practice, 

Q  3  which 
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1840.      which  was  the  line  taken  in  argument  for  the  defendant, 
The  Queen  which  many  strong  authorities  were  cited,  then 

against      it  is  clear  that  the  proper  remedy  for  the  defendant  is 

Baines. 

to  appear,  and  appeal  to  some  higher  court,  in  order  to 
reverse  an  erroneous  judgment.  His  present  applica- 
tion leaves  that  judgment  in  full  force. 

The  next  objection  was,  that  the  jurisdiction  of  the 
Ecclesiastical  Court  does  not  appear  on  this  return. 
Prima  facie  it  certainly  does  appear ;  for  the  cause  is 
described  as  one  for  subtraction  of  church  rate,  a  matter 
clearly  within  the  jurisdiction  of  the  Ecclesiastical 
Court.  In  the  case  of  Rex  v.  Fowler  {a),  where  the  de- 
scription, pro  subtractione  "  decimarum  vel  aliorum 
jurium  ecclesiasticorum,''  was  held  bad  for  uncertainty, 
Holt  expressly  declares  his  opinion  (6)  that,  if  it  had 
been  pro  subtractione  "  quorundam  jurium  ecclesias- 
ticorum  "  it  would  have  been  good.  The  case  of  Rex 
V.  Dugger  (c),  founded  on  former  decisions,  merely 
established  the  proposition  that  vague  and  unmeaning 
language,  not  correctly  pointed  to  describe  any  cause 
whatever,  cannot  be  stretched  into  a  description  of  an 
ecclesiastical  cause  by  general  words  so  claiming  it.  It 
was  next  objected  that  the  significavit  does  not  set  out 
a  proceeding  for  a  church  rate,  or  shew  that  the  com- 
mands disobeyed  were  lawful,  as  a  church  rate  can  only 
be  due  from  a  parishioner,  which  defendant  is  not 
stated  to  be  ;  and  further,  that,  even  if  that  did  appear, 
it  may  still  be  such  a  church  rate  as  the  court  spiritual 
has  not  cognizance  of,  by  force  of  53  G.  3.  c,  127.,  from 
its  being  under  lOZ.  in  amount,  and  not  disputed.  The 
same  answer  will  serve  for  both  these  objections.  The 

(a)  1  Ld.  Ray.  618.  (6)  1  Ld.  Ray.  620. 

(c)  5B.^  Aid.  791. 

return 
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return  properly  describes  the  subject  matter  of  a  suit  1840. 

overwhich  the  Court  of  Arches  prima  facie  has  juris- 

.  "^^^  Queen 

diction,  and  it  is  properly  described  in  the  return.  against 

When  the  Court  assumes  to  act  within  its  jurisdiction, 

and  facts  appear  which  prima  facie  give  it  jurisdiction, 

we  are  not  to  presume  the  existence  of  other  facts  which 

might  either  deprive  the  court  of  jurisdiction,  or,  if  true, 

be  a  defence  for  the  party  libelled  («). 

Some  objections  were  lastly  taken  to  the  form  of  the 
writ,  as  not  being  that  prescribed  by  53  G.  3.  c.  127. 

We  thought  it  possible  that,  in  conformity  to  more 
recent  practice,  we  might  arrive  at  the  conclusion  of 
the  insufficiency  of  the  writ  on  argument  on  the  habeas 
corpus ;  and  that,  if  we  should  deem  it  invalid,  the  de- 
fendant might  immediately  obtain  his  liberty.  But  on 
a  fuller  investigation  we  cannot  find  that  this  has  been 
done  in  any  case ;  and  may  observe  that  in  Rea:  v. 
Ricketts  (6),  where  the  defendant  was  discharged  on  an 
objection  to  the  writ,  it  was  not  taken  on  the  return 
to  an  habeas  corpus,  but  on  a  motion  to  set  aside  the 
writ  itself  for  irregularity. 

In  the  argument  in  the  present  case,  Mr.  Wightman 
urged  that  we  were  not  at  liberty  to  enter  into  the  con- 
sideration of  it,  as  it  was  not  set  out  upon  the  return, 
nor  itself  brought  before  us  except  by  means  of  a  copy 
verified  by  affidavit;  and  we  are  of  that  opinion  in 
the  position  in  which  the  case  now  is.  We  have  it  not 
in  our  power  to  quash  the  writ ;  and  we  cannot  direct 
the  defendant  to  be  discharged  upon  this  return  while 
the  writ  remains  in  force,  and,  so  far  as  appears  upon 
the  return,  not  open  to  objection.    We  need  not, 

(a)  See  Eegina  v.  Thorogood,  p.  1 83,  ante. 
(6)  6  A,8f  E.  537.    See  Regina  v.  Jones,  10  A.  4;  E.  576.  582. 

Q  4?  therefore. 
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1840.      therefore,  pronounce  any  opinion  upon  the  point  made 
'      in  this  respect,  further  than  to  guard  ourselves  against 

The  Queen         ^  ^  °   ^  ^ 

against  being  supposcd  to  pronounce  indirectly  in  favour  of 
the  form  very  needlessly  substituted  for  the  express 
words  of  the  schedule.  And  we  leave  it  entirely  open 
to  the  defendant  to  make  such  direct  application  as  he 
may  be  advised  to  make  against  the  writ. 

To  the  objection,  that  the  writ  was  not  opened  in  this 
Court  before  delivery  to  the  sheriff,  we  attach  no 
weight. 

Upon  the  whole,  therefore,  we  are  of  opinion  that 
the  return  must  now  be  taken  to  be  sufficient,  and  the 
prisoner  must  be  remanded. 

Prisoner  remanded  (a), 

(a)  The  prisoner,  in  the  same  vacation,  sued  out  a  habeas  corpus  re- 
turnable in  the  Court  of  Chancery,  and  a  motion  was  there  made  for  his 
discharge  on  objections  to  the  significavit,  and  on  the  ground  that  the 
writ  did  not  appear  to  have  been  opened  according  to  stat.  5  Eliz.  c.  23. 
s.  2.  The  points  discussed  {December  8th,  9th,  and  15th,  1840)  were 
nearly  the  same  as  those  argued  in  the  above  case.  Lord  Cottenham  C. 
overruled  all  the  objections ;  and  the  prisoner  was  remanded.  In  re 
JSames,  1  Craig  ^  Phillips,  31. 
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BuRDER  against  Veley  and  Another. 

PROHIBITION.    The  declaration  stated  that  de-  Where  the 
churchwardens 

fendants,   on   10th  June  1837,   being  then  the  duly  convene 

.  ^     r  -rt     '  '      \  ^  parish  vestry, 

churchwardens  of  the  parish  or  Bramtree  in  the  county  and  propose  a 
of  Essex  and  diocese  of  London^  made  a  certain  pre-  celsa^°y  repah-^' 
tended  rate  and  assessment  upon  certain  inhabitants  of  '"^^^^^^^^^^ 
the  said  parish,  as  and  for  a  church  rate  assessed  upon  church,  which 

^  *^        a  majority  of 

and  payable  by  the  inhabitants  of  the  said  parish,  which  the  assembled 

parishioners 

pretended  rate  was  in  the  words  and  figures  set  forth  then  refuse  to 

,  make ;  a  rate, 

in  the  paper  writing  thereinafter  mentioned  and  referred  made  by  the 

to;   and  that  afterwards,  to  wit  on  the  26th  August  tlolTZZ^^. 

in  the  year  aforesaid,  defendants  caused  a  citation  to  meetlng^not"^ 
be  issued  against  plaintiff,  purporting  therein  that  the         ^  P?"^ 

o  ^  ?  r     r         tD  meeting,  is  il- 

Lord  Bishop  of  London  thereby  authorized  and  com-  legal  and  void. 

And,  where  the 

manded  all  and  singular  clerks,  &c.,  peremptorily  to  churchwardens 

libelled  a  pa- 

cite  plaintiff  to  appear  personally,  or  by  his  proctor,  be-  rishioner  in  the 
fore  Stephen  Lushington^  Vicar  General  and  official  prin-  for'^non-pay-'^^ 
cipal  of  the  Episcopal  and  Consistorial  court  of  London^  rate'a^nVthe 
his  surrogate,  or  some  other  competent  judge  in  that  peaJed^ou^the' 
behalf,  to  answer  the  defendants,  therein  described  as  ^ ace  of  the  rate 

and  in  the  pro- 

the  churchwardens  of  the  said  parish,  in  a  certain  cause  ceedings  in  that 

court,  and  the 

of  subtraction  of  church  rate :  that,  in  pursuance  of  judge  admitted 
and  in  obedience  to  the  said  process,  plaintiff  duly  ap-  proof,  this 

court  held  that 
a  prohibition  ought  to  be  awarded. 
Judgment  affirmed  by  the  court  of  Exchequer  Chamber  on  error. 

Held,  by  the  court  of  Exchequer  Chamber,  that  the  obligation  of  parishioners  to  repair 
the  body  of  the  parish  church  is  by  the  common  law,  and  is  not  qualified  or  voluntary,  but 
absolute  and  imperative ;  and,  when  repairs  are  needful,  the  only  question  on  which  the 
parishioners  in  vestry  can  by  law  deliberate  is,  how  the  obligation  may  be  best,  most 
effectually,  and  most  conveniently  and  fairly  between  themselves,  carried  into  effect. 

peared 
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against 


peared  in  the  said  court;  whereupon  the  proctor  for 
defendants,  as  such  churchwardens  as  aforesaid,  prayed 
the  said  Stephen  Lushington  to  admit  to  proof  a  certain 
libel,  containing,  amongst  other  things,  certain  alle- 
gations and  propositions  by  way  of  complaint  against 
plaintiff ;  that  is  to  say  : 

That,  the  parish  church  of  the  said  parish  being  in 
need  of  several  necessary  repairs,  the  same  not  having 
been  substantially  or  sufficiently  repaired  for  several 
years  then  last  past,  the  churchwardens,  overseers  of 
the  poor,  and  divers  other  of  the  most  substantial 
parishioners  and  inhabitants  of  the  said  parish,  on 
2d  June  1837?  met  together  in  vestry  in  the  vestry 
room  of  the  said  parish,  pursuant  to  public  notice  pre- 
viously and  duly  given,  for  the  purpose  of  making  and 
granting  a  rate  for  the  repairs  of  the  church  of  the  said 
parish,  and  for  defraying  the  expenses  incident  to  the 
office  of  the  churchwardens  thereof  for  the  remainder 
of  their  year  of  office ;  and  that,  at  such  meeting,  the 
Reverend  Bernard  Scale,  clerk,  the  vicar  of  the  said 
parish,  was  present  and  took  the  chair ;  that  the  now 
defendants  did  produce  and  exhibit  to  the  said  meet- 
ing a  survey  and  estimate,  which  had  then  been  re- 
cently made  by  a  person  of  competent  skill  and  ex- 
perience, of  the  repairs  necessary  to  be  immediately 
done  to  the  said  parish  church,  and  of  the  expenses 
thereof ;  and  that  such  expenses  were  computed  to 
amount  to  the  sum  of  508/.  125.;  and  that  they  did 
also  produce  and  exhibit  to  the  said  meeting  an  estimate 
of  the  necessary  and  lawful  expenses  incident  to  the  ex- 
ecution of  their  said  office  for  the  remainder  of  their 
year  of  office,  amounting  to  the  sum  of  23/.  185.;  that 

they 
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they  stated  to  the  said  meeting  that  the  said  sums,  1840. 
amounting  together  to  the  sum  of  532/.  105.,  were  ab-  " 

*       ^  BURDER 

solutely  and  indispensably  requisite  for  the  necessary  against 
repairs  and  service  of  the  said  parish  church;  that 
the  necessity  for  such  repairs  was  not  disputed  or 
denied  by  any  of  the  persons  present  at  the  said  meet- 
ing; and  that  no  objection  was  made  by  any  of  such 
persons  to  the  amount  of  such  estimates. 

That  it  was  then  proposed  and  seconded,  that  a 
rate  of  35.  in  the  pound  should  be  granted  and  made 
in  order  to  raise  the  said  sum  of  532/.  105.,  but  that, 
before  the  same  was  put  to  the  vote,  an  amendment 
was  moved  and  seconded,  stating,  amongst  other  things, 
that  little  more  than  six  months  had  elapsed  since 
the  parishioners  of  the  said  parish  in  vestry  assembled 
had  resolved,  by  a  very  large  majority,  that  the  con- 
sideration of  a  church  rate  should  be  adjourned  for 
twelve  months ;  and  that,  in  assembling  the  parish 
again  to  agitate  the  question  of  a  church  rate,  and  in 
doing  so  before  the  expiration  of  the  time  to  which 
the  consideration  of  that  question  had  been  postponed 
by  the  said  resolution  of  the  vestry  (meaning  thereby 
a  vestry  meeting  which  had  been  held  in  the  month 
of  December  preceding),  the  said  churchwardens  had 
shewn  themselves  to  be  greatly  wanting  in  that  re- 
spect to  the  parishioners,  as  a  body,  which  was  due  to 
them  from  every  parochial  officer ;  and  that  the  meeting 
could  not  but  deeply  regret  that  the  clergyman  of  the 
said  parish  should  have  given  his  sanction  to  a  pro- 
ceeding at  once  so  frivolous  and  vexatious,  as  that 
which  then  called  that  numerous  assembly  of  rate 
payers  from  their  several  occupations ;  that,  thus  convey- 
ing 
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1840.  ing  to  the  vicar  of  the  said  parish,  and  to  the  church- 
"  wardens,  the  expression  of  their  grave  disapprobation 

against       for  the  then  uncalled  for  and  improper  agitation  of  the 

Veley.  •11 

parish,  the  meeting  would  give  to  the  demand  of  the 
churchwardens  no  other  answer  than  that  which  they 
had  already  within  six  months  received,  and  which 
would  be  found  on  the  minutes  of  the  vestry,  signed  by 
the  vicar  as  chairman,  in  the  following  words :  —  "  Re- 
solved, that  it  appears  to  this  meeting,  that  the  existing 
law  which  authorizes  churchwardens  to  convene  a  parish 
meeting  for  the  purpose  of  levying  a  church  rate  does 
also  recognize  what  is  called  the  voluntary  principle  to 
this  extent,  that  by  it  no  church  rate  can  be  laid  but  by 
the  free  consent  of  a  majority  of  the  parishioners  duly 
assembled  in  vestry  to  determine  upon  it;  that  the 
parishioners  of  Braintree  are  fully  prepared  to  vindicate 
this  redeeming  feature  of  the  law  as  it  now  stands,  by 
freely  exercising  the  just  rights  that  the  law  secures  to 
them,  and  determining  for  themselves  whether  a  church 
rate  shall  now  be  laid  or  not;  that,  having  accordingly 
well  considered  the  proposition  to  levy  a  church  rate  on 
the  present  occasion,  and  the  principles  involved  in  that 
proposition,  it  is  their  matured  conviction  that,  so  long 
as  the  parochial  churches  are  exclusively  devoted  to  the 
use  of  the  established  sect,  all  expenses  of  repairs  should 
be  defrayed  out  of  the  ample  revenues  of  that  richly  en- 
dowed sect,  or,  if  there  be  no  ecclesiastical  funds  available 
for  such  purposes,  that  all  expenses  of  repairs  should  be 
defrayed  by  the  voluntary  contributions  of  those  who 
exclusively  enjoy  the  use  of  the  buildings ;  and,  finally, 
that  the  consideration  of  a  church  rate  be  postponed 
to  this  day  twelve  months."    That  a  shew  of  hands 

was 
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was  thereupon  taken  upon  the  said  amendment,  which  1840. 
was  thereupon  declared  by  the  chairman  to  have  been 

^  *'  BURDER 

carried;  and  that,  a  poll  having  been  demanded  by  agaiiist 

Veley. 

the  now  defendants,  and  duly  taken,  the  said  Bernard 
Scale  as  such  chairman,  at  the  final  close  of  the  poll, 
on  6th  June  in  the  year  aforesaid,  declared  the  number 
of  votes  to  be  207  for  the  said  amendment,  and  70 
against  it,  and  that  he  thereupon  declared  the  said 
amendment  carried ;  that  the  parishioners  and  inha- 
bitants, rate  payers  of  the  said  parish  in  vestry  as- 
sembled, had,  by  carrying  such  amendment,  refused  to 
make  or  grant  a  rate  for  the  purposes  aforesaid,  and 
that,  in  consequence  of  such  refusal,  the  now  defendants 
did,  on  the  10th  June  last,  rate  and  tax  the  inhabitants 
and  parishioners  of  the  said  parish  for  and  towards  the 
necessary  repairs  of  the  said  church,  and  the  other 
expenses  necessarily  and  legally  incident  to  the  office  of 
the  churchwardens  of  the  said  parish,  for  the  remainder 
of  their  year  of  office,  at  the  rate  of  3s,  in  the  pound  on 
the  annual  value  of  all  messuages,  lands,  and  tenements 
occupied  within  the  said  parish,  in  order  to  raise  the 
sum  of  488/.  105.  4<d.  in  part  of  the  estimated  amount 
of  the  repairs  of  the  said  parish  church,  and  the 
other  expenses  incident  to  the  office  of  churchwardens 
of  the  said  parish  for  the  remainder  of  their  year  of 
office. 

That  the  now  plaintiff  at  the  time  of  making  the 
said  rate  (thereby  meaning  the  said  pretended  rate) 
did  live  and  reside  in  and  was  an  inhabitant  of,  and 
did  hold,  occupy,  possess,  and  enjoy,  a  certain  mes- 
suage and  farm  in  the  said  parish  of  the  actual  yearly 
rent  or  value  of  235/.,  but  which  was  rated  at 

156/. 
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1840.       156/.  175.  6d,  only;  and  did  also  hold,  occupy,  possess, 

"  and  enjoy  a  certain  other  messuage  in  the  said  parish 

against  of  the  actual  yearly  rent  or  value  of  143/.,  but  which 
Veley. 

was  rated  at  95/.  175.  6d,  only;  and  that  the  now 
plaintiff  was  rightly,  legally,  and  duly  assessed  in  the 
rate  aforesaid  (thereby  meaning  the  said  pretended  rate) 
in  respect  of  his  said  several  messuages  and  farms,  at 
the  several  and  respective  sums  of  23/.  105.  7d.  and 
14/.  75.  7d,,  making  together  the  sum  of  37/.  185.  2d.; 
that  the  said  rate  was  confirmed  and  allowed  by  the  said 
vicar  general  and  official  principal,  or  his  lawful  surro- 
gate ;  that  the  now  defendants,  at  the  time  of  making  the 
said  rate  (meaning  the  said  pretended  rate)  and  of  the 
propounding  of  the  said  libel,  were  the  churchwardens  of 
the  said  parish,  and  were  duly  elected,  chosen,  or  ap- 
pointed, and  had  made  and  subscribed  the  proper  declara- 
tion, and  had  been  duly  admitted  to  the  said  office  for 
the  year  1837;  that  the  said  sums  of  23/.  105.  7d,  and 
14/.  75.  7d,,  making  together  37/.  185.  2d.,  were  then  due 
to  the  now  defendants ;  that  the  now  plaintiff  had  been 
several  times  requested  to  pay  the  said  sums  of 
23/.  105.  7d.  and  14/.  75.  7d.,  making  together  the  said 
sum  of  37/.  185.  2d.  to  the  now  defendants;  and  that 
the  now  plaintiff  had  refused  or  neglected,  and  still  did 
refuse  or  neglect,  to  pay  the  same ;  that  the  now  plain- 
tiff, at  the  time  of  the  propounding  of  the  said  libel, 
had  been  and  was  of  the  said  parish ;  and  that  thereby, 
and  by  reason  of  the  premises  in  the  said  libel  con- 
tained, the  now  plaintiff  had  been,  and  then  was,  subject 
to  the  jurisdiction  of  the  said  Consistorial  and  Episcopal 
court ;  and  the  now  defendants  thereby  further  alleged, 
that  all  and  singular  the  premises  in  the  said  libel  con- 
tained 
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tained  were  true,  public,  &c.,  of  which  legal  proof  being  1840. 

made,  the  party  proponent  thereby  prayed  right  8cc.,  ^ 

and  that  the  now  plaintiff  might  be  condemned  in  the  against 

Vblky, 

payment  of  the  said  sum  of  37/.  I85.  2d.,  and  also  in  the 
costs  then  made,  and  thereafter  to  be  made,  on  behalf  of 
the  now  defendants,  and  compelled  to  the  due  payment 
thereof  by  the  definitive  sentence  or  final  decree  &c.  ; 
and  the  party  proponent,  not  thereby  obliging  himself 
to  prove  all  and  singular  the  premises  &c.,  prayed  that, 
so  far  as  he  should  prove  &c.,  he  might  obtain  &c. 

That,  in  part  supply  of  proof  of  the  premises  pleaded 
in  the  several  preceding  articles,  and  to  all  other  intents 
and  purposes  in  the  law  whatsoever,  the  party  pro- 
ponent did  exhibit  and  annex  to  the  said  libel,  and 
prayed  to  be  read  and  inserted,  and  taken  as  part  and 
parcel  thereof,  a  paper  writing  containing  a  true  copy 
of  the  entries  of  the  proceedings  of  the  said  vestry 
meetings  on  the  said  2d,  5th,  and  6th  of  June  last, 
containing  amongst  other  things  the  following,  to  wit : 
"  The  churchwardens  produce  a  survey  and  estimate 
recently  made  by  Mr.  Penrice,  of  repairs  necessary  to 
be  immediately  done  to  the  parish  church,  and  which 
amounts  to  the  sum  of  508/.  125.  They  also  produce 
an  estimate  of  incidental  expenses  amounting  to  23/.  I85. 
The  churchwardens  state  that  they  have  fully  satisfied 
themselves  that  such  sums,  amounting  to  532/.  IO5.,  are 
absolutely  and  indispensably  requisite  for  the  necessary 
repairs  and  service  of  the  said  church.  Mr.  Nottage 
proposed  a  rate  of  3s.  in  the  pound  for  the  necessary 
rejlair  of  the  church  and  for  other  purposes  of  present 
need  to  which  a  church  rate  is  legally  applicable :  Mr. 
Cunnington  seconded  the  motion  :  Mr.  Samuel  Courtauld 

moved 
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184.0.      moved,  as  an  amendment,  that  little  more  than  six  months 

"  had  elapsed"  &c.    [Here  followed  the  amendment,  of 

against  which  the  substance  is  stated  in  the  libel,  ante,  p.  227.] 
Veley. 

And  the  original  rate  referred  to  in  the  said  libel,  and 
now  remaining  in  the  registry,  and  annexed  to,  and 
brought  in  with,  the  libel,  is  as  follows ;  that  is  to  say, 
Braintree,  10th  June  1837.  Whereas,  at  a  vestry,  or 
meeting  of  the  inhabitants  in  vestry,  of  and  for  the 
parish  of  Braintree,  in  the  county  of  Essex  and  diocese 
of  London,  holden  in  the  vestry  room,  and  then  ad- 
journed to  the  parish  church  of  the  said  parish  on 
Friday  2d  June  1837,  and  by  adjournment  on  Monday 
5th  and  Tuesday  6th  days  of  the  same  month,  in  pur- 
suance of  a  notice  duly  given  according  to  the  form  of 
the  statute  in  that  behalf  for  the  special  purpose  fol- 
lowing; that  is  to  say,  for  the  purpose  of  making  and 
granting  a  rate  for  the  repairs  of  the  church  of  the  said 
parish,  and  for  defraying  the  expenses  incident  to  the 
office  of  churchwardens  thereof  for  the  remainder  of 
their  year  of  office,  the  inhabitants  of  the  said  parish  in 
such  vestry  assembled  did  refuse  to  make  or  grant  a 
rate  for  the  purposes  aforesaid,  or  either  of  them,  by 
postponing  the  consideration  thereof  for  twelve  months : 
Now  we,  the  undersigned  Augustus  Charles  Veley  and 
Thomas  Joslin,  churchwardens  of  the  parish  of  Braintree 
aforesaid  in  vestry  assembled,  do  hereby,  this  10th  June 
1837j  rate  and  tax  all  and  every  the  inhabitants  and  par- 
ishioners of  the  said  parish  aforesaid  hereunder  mentioned, 
for  and  towards  the  necessary  repairs  of  the  church  of 
the  said  parish,  and  the  other  expenses  necessarily  and 
legally  incident  to  the  office  of  the  churchwardens  of 
the  same  parish  for  the  remainder  of  their  year- of 

office, 
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office,  the  several  sums  of  money  hereunder  mentioned, 
being  a  rate  or  assessment  of  3s.  in  the  pound  on  the 
annual  value  of  all  messuages,  lands,  and  tenements 
occupied  within  the  said  parish." 


Nos. 

Names  of  Occupiers. 

Names  of  supposed 
Owners. 

Description  of  Property. 

Annual  Value. 

Sums 
Assessed. 

919 

920 

Out-bounders. 
Burder  Jos.  Davey 

Burder  Jos.  Davey 

Skingley  Henry 
Skingley  Henry 

Messuage  and  Lands 

called  Marks 
Messuage  and  Lands 

called  Hatches 

£    s.  d. 
156  17  6 

95  17  6 

£    s.  d. 
23  10  7 

14    7  7 

Witness  our  hands,  the  day  and  year  aforesaid, 

J.  a  Veley     1  ^,  , 

r    .   I  Churchwardens. 

Thomas  Joshn  J 

Doctors^  Commons,  16th  June  1837. 
We  confirm  this  rate  so  far  as  by  law  we  may  or  can. 

J.  Haggard, 

Witness,  John  Sheppard,  Siirr. 

Deputy  Register. 
We,  the  undersigned,  the  vicar  and  other  inhabitants 
and  parishioners  of  the  parish  of  Braintree  aforesaid,  do 
hereby  certify  that  we  believe  the  foregoing  rate  or 
assessment  to  be  necessary  for  legal  purposes,  and  to  be 
fairly  and  equally  laid  and  assessed  upon  the  foundation 
of  the  last  and  other  poor  rates  for  the  said  parish. 

Witness,  our  hands,'*  [here  followed  the 
names  of  the  vicar 
and  twenty  three 
other  persons]. 

The  declaration  further  alleged  that  the  same  rate 
was  and  is  a  rate  made  and  attempted  to  be  imposed 
and  enforced  without  any  competent  authority  in  that 
behalf,  and  was  and  is  altogether  void ;  and  that  the 
said  Consistorial  and  Episcopal  court  had  not  nor  has 
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1840.  any  jurisdiction  over  the  said  pretended  rate,  or  any 
•      -      power  or  authority  whatsoever  to  admit  the  said  libel 

Border 

against  to  proof,  or  to  proceed  to  enforce  the  payment  of  the 
said  pretended  rate :  that,  upon  the  now  defendants  so 
praying  that  the  said  libel  might  be  admitted  to  proof, 
the  proctor  for  the  now  plaintiff,  by  his  counsel  in  that 
behalf,  opposed  the  admitting  the  said  libel  to  proof, 
urging  and  insisting,  among  other  things,  that  the  said 
pretended  rate  was  a  rate  made  and  attempted  to  be 
imposed  and  enforced  without  any  lawful  or  competent 
authority  in  that  behalf ;  and  that  the  said  Consistorial 
and  Episcopal  court  had  not  any  jurisdiction  over  the 
said  pretended  rate,  or  any  power  or  authority  to  admit 
the  said  libel  to  proof,  or  to  enforce  the  payment  of  the 
said  pretended  rate ;  yet  the  said  Stephen  Lushington, 
so  being  such  Vicar  General  and  official  principal  as 
aforesaid,  admitted  the  said  libel  to  proof,  and  as  well 
the  now  defendants  as  the  said  Stephen  Lushington,  as 
such  Vicar  General  &c.,  have  since  proceeded,  and  still 
are  proceeding,  in  the  said  cause  of  subtraction  of 
church  rate  (a).  Verification,  with  prayer  of  judgment 
for  a  writ  of  prohibition  inhibiting  the  Consistorial  court 
from  proceeding  further  in  the  said  cause  of  subtraction 
of  church  rate. 

General  demurrer  and  joinder. 

The  points  on  the  part  of  the  plaintiff  were,  that 
churchwardens  cannot  impose  or  assess  a  church  rate 
for  the  purpose  either  of  repairing  the  church  or  of 
raising  a  fund  to  meet  contingent  expenses. 

That  the  power  of  granting,  imposing,  and  assessing 

(a)  The  proceedings  in  the  consistory  court  are  reported  in  1  Curt.  Ecc. 
Reports,  372.,  and  in  a  separate  publication  by  G.  W,  Johnson  Esq. 
London.  1837. 

1  a  church 
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a  church  rate  is  vested  exclusively  in  the  parishioners  1840. 

in  vestry  assembled,  who  are  to  decide  upon  the  neces- 

sity  and  extent  of  the  repairs,  the  amount  to  be  en-  against 

Veley 

trusted  to  the  churchwardens  for  the  purpose  of  meeting 
incidental  expenses,  the  mode  in  which  the  burthen  is 
to  be  distributed  amongst  the  parishioners,  and  the 
proportionate  abilities  of  the  parishioners  to  bear  the  , 
burthen. 

That  this  court  has  power  to  restrain  the  ecclesias- 
tical court  from  proceeding  to  enforce  that  which  ex 
facie  is  an  illegal  exaction. 

That  the  ecclesiastical  court  has  no  jurisdiction  in 
this  matter,  inasmuch  as  the  demanding  of  a  sum  of 
money  in  the  name  of  a  church  rate,  where  no  church 
rate  has  been  made  by  any  persons  competent  to  the 
making  of  a  church  rate,  does  not,  in  any  degree,  give 
to  the  demand  the  character  of  a  church  rate. 

The  point  stated  on  the  part  of  the  defendants  was, 
1st.  That  the  rate  was  valid;  and,  2dly.  That  a  writ 
of  prohibition  in  this  case  could  not  be  properly  issued. 

The  demurrer  was  argued  in  Trinity  term  {a),  1839, 
by  Turner  for  the  defendants,  and  Sir  John  Campbell, 
Attorney  General,  for  the  plaintiff.  All  the  authorities 
relied  upon  will  be  found  either  in  the  judgment  of  this 
court,  or  in  the  argument  upon  error  in  the  Exchequer 
Chamber. 

Cur.  adv.  mlt. 

On  Friday,  May  1st,  in  Easter  term,  1840,  the  judg- 
ment of  this  court  was  delivered  by 

(a)  Maz/ 31st  and  June  5th.      Before  Lord  Dcnman  C.  X,  Little, 
dale,  Patteson,  and  Williams,  Js. 

R  2  Lord 
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1840.  Lord  Denman  C.  J.    This  case  came  before  us  on 

'      a  demurrer  to  a  declaration  in  prohibition  directed  to 

BURDER 

against       the  judgc  of  the  Consistory  court  of  the  Bishop  of 

Veley. 

London,  requiring  him  to  proceed  no  further  against 
the  plaintiff  for  the  recovery  of  a  supposed  church  rate 
laid  on  the  parishioners  of  Braintree  by  the  church- 
wardens alone,  notwithstanding  the  vote  of  a  vestry  by 
which  the  rate  was  refused. 

The  Consistory  court  decided  against  this  defence 
regularly  pleaded,  and  has  thereby  raised  the  question, 
whether  the  churchwardens  have  power  to  impose  a 
church  rate  against  the  declared  will  of  the  inhabitants 
in  vestry  assembled.  In  debating  this  question  at  the 
bar,  the  ancient  doctrine,  that  by  the  custom  of  England 
the  inhabitants  are  bound  to  repair  the  body  of  the 
church  and  to  inclose  the  churchyard,  was  not  disputed  ; 
a  doctrine  fully  stated  by  Holt  C.  J.  as  quoted  by  the 
Queen^s  Advocate  in  arguing  the  present  case  in  the 
Consistory  court.  "  By  the  civil  and  canon  law,  the 
parson  is  obliged  to  repair  the  whole  church';  and  it  is  so 
in  all  Christian  kingdoms  but  in  England;  for  it  is  by 
the  peculiar  law  of  this  nation  that  the  parishioners  are 
charged  with  the  repairs  of  the  body  of  the  church  "(«'). 

This  is  undoubtedly  a  legal  truth,  as  old  as  any  in 
our  books.  Lord  Coke,  in  his  commentary  on  the  statute 
or  writ  of  Circumspecte  agatis  (2  Inst,  489.),  and  that  on 
the  AriicuU  Cleri  (lb.  653.)  {h),  and  in  numerous  other 
places,  distinctly  lays  it  down  ;  and  all  the  authorities 
are  the  same  way  ;  and,  though  the  period  of  the  earliest 
church  rate  does  not  appear  to  be  ascertained,  we  may 
safely  assume  that  the  expence  required  for  this  pur- 

(a)  Hawkins  v.  Rous.  Carth.  360.    But  see  post,  p.  302. 
{b)  The  passage  referred  to  appears  to  be  that  which  is  to  be  found  in 
the  comment  on  stat.  2  Ed.  6.  c.  13.  s.  4.,  2  Inst.  653. 

pose 
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pose  was  always  defrayed  by  means  of  a  rate  levied  on 
the  parishioners.  Neither  was  that  proposition  denied 
on  the  part  of  plaintiffs,  or  that  a  church  rate  is  matter 
of  ecclesiastical  cognizance,  or  that  the  churchwardens 
are  entrusted  with  the  expenditure  of  the  rate  so  levied, 
and  liable  to  spiritual  censures  for  neglect  of  their  duty 
therein.  But  the  question  is  whether,  in  case  of  refusal 
by  the  parishioners,  the  churchwardens  are  empowered 
to  impose  a  rate  for  that  purpose,  and  indeed  com- 
pellable by  spiritual  censures  so  to  tax  their  fellow  pa- 
rishioners. 

If  they  have  not  this  power,  and  are  not  subject  to 
this  liability,  the  defendants  argue  that  there  would  be 
a  wrong  without  a  remedy ;  a  striking  argument  no 
doubt ;  as  that  is  an  anomaly  abhorrent  to  the  law  of 
England.  The  wrong  is  neglect  of  duty  by  parishioners ; 
the  remedy  is  supposed  to  be  found  in  the  power  of 
their  officers  to  tax  them.  But  the  history  of  ancient 
times  establishes  that  the  law  did  apply  a  remedy  such 
as  was  found  then,  and  was  expected  always  to  continue, 
amply  sufficient  to  secure  the  reparation  of  churches ; 
the  proceeding  by  interdict  which  suspended  the  per- 
formance of  ecclesiastical  rites  in  the  refractory  parish, 
or  the  proceeding  by  excommunication  against  every 
parishioner. 

Either  of  these  penalties  was  too  awful  in  itself,  and 
in  the  suffering  of  those  who  incurred  it,  to  fail  of  im- 
mediately producing  the  desired  effect;  or,  more  pro- 
bably, the  denunciation  was  alone  equal  to  its  purpose, 
and  the  mischief  may  never  have  existed  in  the  earliest 
limes.  Perhaps  also  the  force  and  efficacy  of  the 
remedy  may  account  for  the  want  of  parliamentary  pro- 
vision, which  could  only  have  rested  on  the  weaker 

R  3  sanctions 
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1840.      sanctions  of  temporal  power.    The  alteration  of  men's 
"      opinions  and  feelings  upon  these  subjects  having  de- 

BUR«ER 

against  privcd  the  old  remedy  of  its  virtue,  we  are  to  enquire 
whether  the  law  has  provided  that  other  remedy  which 
is  now  sought  to  be  enforced.  If  not,  extreme  injustice 
towards  the  churchwardens  is  said  to  result ;  as  they 
are  confessedly  bound  to  repair  the  church,  and  yet 
are  provided  with  no  means  of  performing  that  duty. 

This  argument  would  also  be  entitled  to  the  greatest 
consideration  if  the  law  subjected  churchwardens  to  any 
personal  inconvenience  as  a  consequence  of  the  church 
remaining  unrepaired,  when  destitute  of  the  funds  re- 
quisite for  upholding  the  fabric,  or  supplying  any  of 
its  wants  to  w4iich  a  church  rate  is  applicable.  If,  in 
such  a  state  of  things,  they  could  be  sued  for  injury 
done  to  a  passenger  on  the  highway  by  the  decayed 
church  wall  coming  down  upon  him,  or  indicted  for  a 
nuisance  by  its  fall  there,  as  has  been  surmised ;  if  they 
could  be  punished  for  not  laying  out  their  own  money 
in  repairs ;  that  law,  if  it  also  prohibited  them  from  ob- 
taining full  indemnity  from  those  whom,  at  the  same 
time,  it  pronounces  to  be  primarily  liable,  would  be 
chargeable  with  manifest  inconsistency  and  injustice. 
Such  liabilities  indeed,  if  recognized  by  general  usage, 
or  even  by  a  prevailing  practice,  for  them  to  make  ad- 
vances to  that  end,  w^ould  tempt  us  to  imply  from  the 
custom  of  England,  which  charges  the  inhabitants  with 
repair  of  churches,  a  power  in  the  churchwardens  to 
reimburse  themselves  from  their  neighbours'  funds,  even 
though  that  power  had  never  been  exercised.  But  no 
instance  has  been  found  of  a  churchwarden  being  thus 
visited.  On  the  contrary,  numerous  authorities  in  our 
reports  establish  the  proposition  that  churchwardens 

can 
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can  only  be  liable  in  respect  of  monies  come  to  their  1840. 
hands ;  and  all  that  appears  in  the  books  of  ecclesias-  ' 
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tical  law,  with  reference  to  the  duties  of  those  officers,  against 

.  .  .  Veley, 

IS  qualified  by  the  supposition  that  the  parish  has  fur- 
nished them  with  adequate  resources.  Nor  have  church- 
wardens been  in  the  habit  of  making  such  advances. 

The  plaintilFs  in  this  present  suit  have  the  right  to 
cast  the  burden  of  proof  on  their  adversaries.  The  law 
requires  clear  demonstration  that  a  tax  is  lawfully  im- 
posed. No  act  of  parliament  vests  in  the  parish  officers 
such  a  power  as  these  have  exercised,  or  recites  that 
such  a  power  exists  by  common  law  or  custom.  No 
book  of  reports  affirms  it.  No  such  usage  in  fact  pre- 
vails in  the  land.  An  opposite  usage  prevails.  The 
church  rate  is  constantly  imposed  by  the  inhabitants  in 
vestry  assembled.  In  Gibson^ s  Codex,  220  (a),  it  is  said, 
"  rates  for  reparation  of  the  church  are  to  be  made  by 
the  churchwardens,  together  with  the  parishioners  as- 
sembled upon  public  notice  given  in  the  church.  And 
the  major  part  of  them  that  appear,  shall  bind  the  pa- 
rish :  or  if  none  appear,  the  churchwardens  alone  may 
make  the  rate ;  because  they,  and  not  the  parishioners, 
are  to  be  cited  and  punished,  in  defect  of  repairs." 

Such  is  the  form  of  the  rate  in  all  the  books  of  prac- 
tice. The  assertion  that  no  necessity  has  ever  arisen 
for  resorting  to  the  power,  because  the  consent  of  a 
majority  of  the  vestry  has  never  been  wanting,  is  not 
merely  gratuitous ;  it  is  incredible.  During  so  many 
ages,  that  it  never  once  should  have  happened  that 
churchwardens  have  wished  to  impose  a  church  rate, 
when  the  majority  of  parishioners  have  wished  other- 
wise, is  a  supposition  that  has  no  foundation  but  in 

(a)  Vol.  1.  p.  196.  (ed.  2.)  tit.  ix.  c.  4.  s.  2. 

R  4  fancy. 
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fancy.  The  doctrine  here  laid  down  has  received  the 
sanction  of  the  highest  authorities  in  Westminster  Hall, 
C.  J.  North  lays  it  down,  in  Rogers  v.  Davena7it  (a), 
that  the  spiritual  court  may  excommunicate  every 
inhabitant,  if  the  church  is  left  unrepaired,  but  yet  can 
impose  no  tax. 

Let  it  be  supposed  (however  improbable)  that,  dur- 
ing those  vehement  contests  in  the  time  of  Charles  II., 
when  the  parishioners'  refusal  to  raise  a  rate  induced 
some  of  the  bishops  to  appoint  commissioners  for  that 
purpose,  the  churchwardens  in  every  instance  took  part 
with  the  parish  in  their  refusal ;  if  the  churchwardens 
were  amenable  to  the  spiritual  court  for  the  non-repair 
of  churches,  and  at  the  same  time  enjoyed  the  power  of 
taxing  the  parish  for  the  expense,  nothing  could  have 
been  more  simple,  direct,  and  complete,  than  the  ordi- 
nary's method  of  proceeding.  He  would  have  ordered 
the  churchwardens  to  execute  the  needful  repairs ;  they, 
if  competent,  would  have  imposed  the  rate,  or,  refusing, 
would  have  been  excommunicated  for  disobedience  of 
his  lawful  commands.  But,  instead  of  taking  a  course 
so  entirely  free  from  objection  according  to  the  law  now 
contended  for,  the  bishops  created  a  new  and  unheard 
of  species  of  authority  under  the  name  of  commissioners 
to  levy  this  rate  for  nonperformance  of  a  duty,  which, 
it  is  now  contended,  they  might  have  enforced  with  per- 
fect ease.  If  the  mere  necessity  for  doing  an  act  could 
create  a  machinery  for  performing  it,  those  commis- 
sions would  have  been  lawful,  for  they  would  have  ob- 
tained the  object.  But  the  attempt  was  pronounced  un- 
lawful, and  abandoned.  There  was  no  need  of  making 
it,  if  the  power  now  asserted  were  vested  in  the  church- 

(a)  1  Mod,  194.   Semb.  S.  C.  Anonymous,  1  Freern.  K.  B.  ^  C.  P.  286. 

wardens ; 


Vkley. 
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wardens;  for  that  would  have  been  equally  effectual  for  1840. 
its  purpose ;  and  the  scandal  of  an  unconstitutional  en-  " 
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croachment  would  have  been  avoided.    At  that  period,  against 
as  well  as  at  the  great  era  of  the  reformation,  the  sub- 
ject underwent  frequent  discussion;  yet  this  power  is 
not  asserted  by  any  learned  text  writer,  even  on  the 
ecclesiastical  law. 

The  cases  cited  on  the  argument  were  numerous; 
we  have  since  carefully  examined  them  all,  but  have 
found  them  for  the  most  part  to  bear  very  imperfectly 
on  the  present  question.  We  do  not  feel  it  necessary 
to  add  any  comments  upon  them  to  the  answer  which 
they  received  at  the  bar,  with  one  or  two  exceptions.  An 
Anonymous  {a)  case  is  reported  in  1  Mod,  Rep,  "  Moved 
for  a  prohibition  to  the  spiritual  court,  for  that  they 
sue  a  parish  for  not  paying  a  rate  made  by  the  church- 
wardens only;  whereas  by  the  law  the  major  part  of  the 
parish  must  join.  Twisden,  Justice.  Perhaps  no  more  of 
the  parish  will  come  together.  Counsel.  If  that  did  ap- 
pear, it  might  be  something."  This  is  the  whole  report. 
It  is  no  decision,  and  not  even  a  dictum.  If  it  were 
either,  it  could  not  affect  the  argument  here ;  for  it  could 
but  be  made  to  apply  to  a  refusal  of  the  parish  to  meet 
for  considering  of  a  rate ;  and  we  are  dealing  with  the 
facts  that  they  have  met,  and  considered,  and  refused. 

Another  case  {b),  reported  in  the  first  edition  of  Veil- 
tris,  is  also  anonymous,  but  is  certainly  not  the  same 
as  that  just  cited,  because  that  was  in  Michaelmas 
term,  22  Car,  2.;  this  in  Trinitij  term,  35th  year  of 
the  same  reign.  It  is,  in  a  later  edition  of  Ventris, 
named  Thursfield  v.  Jones  (c),  and  is  in  these  terms. 

(a)  1  Mod.  79.  (6)  Anonymous,  1  Vent.  367.,  Isted. 

(c)  1  Veni.2,61.    See  post,  271.  n.  {d). 

A  motion 
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"  A  motion  for  a  prohibition  in  a  suit  in  the  ecclesias- 
tical court  for  a  churchwardens'  rate,  suggesting  that 
they  had  pleaded,  that  it  was  not  made  with  the  consent 
of  the  parishioners,  and  that  the  plea  was  refused. 
The  court  said,  that  the  churchwardens  (if  the  parish 
were  summoned,  and  refused  to  meet  or  make  a  rate) 
shall  make  one  alone  for  the  repairs  of  the  church,  (if 
needful)  because  that  if  the  repairs  were  neglected,  the 
churchwardens  were  to  be  cited,  and  not  the  parish- 
ioners ;  and  a  day  was  given  to  shew  cause  why  there 
should  not  go  a  prohibition."    If  this  means  no  more 
than  that,  where  the  parishioners,  being  duly  sum- 
moned, refuse  to  meet,  the  churchwardens  may  act  as 
the  parish  meeting,  this  appears  perfectly  reasonable 
and  just.    In  such  case  the  churchwardens  form  the 
vestry,  and  to  them  the  absent  leave  the  management 
of  parish  affairs,  acquiescing  in  their  resolutions,  not 
resisting  and  objecting  to  them.  But,  if  it  is  to  be  un- 
derstood as  a  declaration  that,  when  the  parishioners  do 
attend  and  refuse  to  make  the  rate,  the  churchwardens 
may  forthwith  proceed  to  impose  one,  this  would  be  a 
dictum  standing  alone;  it  was  unnecessary  for  the  judg^ 
ment ;  it  rests  on  no  authority  ;  it  leads  to  no  result  in 
the  particular  case.    It  is  such  a  remark  as  a  reporter 
may  have  thought  the  Judge  adopted,  when,  on  an  ex 
parte  statement  of  the  law  by  counsel,  he  only  granted 
his  application ;  or,  even  if  it  was  actually  uttered  by 
the  court  in  granting  a  rule  to  shew  cause,  it  is  wholly 
insufficient  for  the  erection  of  a  new  authority  incon- 
sistent with  the  known  practice.    A  further  observation 
on  this  decision  is,  that  the  reason  assigned  for  it  is  not 
correct,  unless  the  churchwardens  can  be  shewn  to  be 
personally  liable  where  they  have  no  supplies  ;  the  con- 
trary 
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trary  of  which  is  true.  Every  search  has  been  made 
among  our  records,  and  in  the  contemporary  books  of 
our  officers,  for  some  further  particulars  of  those  two 
cases ;  but  none  can  be  found. 

It  was  supposed,  in  the  argument,  that  Lord  Stowell 
had  on  one  occasion  laid  down  the  law  favourably  for 
defendant ;  Lord  Maynard  v.  Brand  [a) :  but  that  short 
case,  when  examined,  certainly  bears  no  such  import. 
It  was  an  application  for  a  monition  to  churchwardens 
to  reinstate  a  fallen  spire.  The  question  was  as  to  the 
form  of  the  issue,  whether  it  admitted  the  liability  of  the 
parish  to  reinstate.  Lord  Siouoell  thought  it  did,  and 
directed  the  monition.  But,"  he  added,  «^  for  the  pro- 
tection of  the  churchwardens,  they  should  be  informed 
that  they  must  make  their  rate  before  they  commence 
their  repairs."  It  is  clear  that  he  had  no  idea  of  point- 
ing out  in  what  manner,  or  with  whose  concurrence,  the 
rate  was  to  be  made. 

There  is,  however,  a  case  of  Gaudern  v.  Silby  [h\  in 
the  court  of  Arches,  where  the  very  point  now  before  us 
came  in  question  on  appeal  from  the  Consistory  court 
of  Peterborough,  and  Sir  Wynne  expressly  decided 
that,  the  vestry  being  called  together  to  make  the 
amendment,  and  refusing  to  make  it,  the  law  is,  that,  if 
the  parishioners  will  not  make  the  rate,  the  church- 
warden has  a  right  to  make  it  himself. 

This  decision  of  an  ecclesiastical  judge  of  admitted 
learning,  caution,  and  abilit}^,  requires  the  more  con- 
sideration,  because  it  is  evidently  the  cause  of  our 
being  engaged  in  the  present  enquiry.    Dr.  Liishington, 

(a)  3  Phill.  501. 

{b)  Braintrec  Church- Rate  Case,  by  G.  W,  Johjison,  Esq.  London  1837. 
Appendix,  p.  103.  109. ;  also  reported,  as  Gaudern  v.  Selbr/f  1  Curt.  Ecc. 
Rep.  394. 

the 
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1840.  the  judge  whose  further  proceedings  we  are  desh'ed  to 
  prohibit,  spoke  thus  of  Sir  W.  Wynne's  judgment,  the 
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against      authority  of  which  was  pressed  upon  him  («). 

"  I  may  observe  upon  that  case,  that  I  believe  its 
appearance  was  a  surprise  to  the  whole  profession.  It 
certainly  was  not  known  to  the  Ecclesiastical  Commis- 
sioners, or,  at  least,  not  recollected  by  any  member  of 
that  commission  when  the  subject  was  there  discussed  ; 
and  during  the  thirty  years  that  I  have  been  in  these 
courts  I  never  knew  that  case  adverted  to,  nor  was  I 
aware  till  lately,  that  such  a  case  was  in  existence,  al- 
though it  is  of  forty  years'  standing."  And,  after- 
wards (6),  "  there  are  many  parts  in  this  case  which,  I 
do  not  hesitate  to  say,  if  I  was  a  coordinate  judge,  would 
be  a  little  startling  to  my  mind ;  —  the  total  absence  of 
all  authority  having  been  stated  on  the  one  side  or  the 
other ;  the  total  absence  of  any  precedent  in  the  eccle- 
siastical court ;  all  this  would  form  \  a  matter  of  the 
most  weighty  consideration  in  my  mind,  if  I  considered 
myself  entitled  to  enter  into  the  disposal  of  this  case ; 
but,  be  this  as  it  may,  this  is  a  judgment  deliberately 
pronounced  by  the  Dean  of  the  Arches  court,  which  is 
the  superior  court  to  the  one  in  which  I  am  now 
sitting ;  the  judgments  of  this  court  are  submitted  to 
the  Dean  of  the  Arches,  and  may  be  over-ruled  by 
him,  and  his  decisions  form  that  law  which  I  am  bound 
to  administer.  I  consider,  then,  according  to  the  prin- 
ciples I  have  stated,  the  decision  in  Gaudern  v.  SiJhy  is 
a  precedent  binding  upon  my  judgment,  that  I  am,  in 
obedience  to  that  decision  bound  to  admit  this  libel. 
Whether  that  libel  be  good  law,  or  not,  or  what  ought 


(a)  Braintree  Church-Jiate  Case,  by  Johnson^  p.  78.  (6)  P.  85. 

to 
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to  be  the  law,  without  the  precedent  in  question,  I  do 
not  feel  myself  called  upon  to  pronounce  any  opinion." 

On  the  hearing  of  the  present  case  before  Dr.  JLusli- 
ingtoTiy  that  learned  Judge,  interposing,  pointed  out 
many  incongruities  in  the  statement  of  facts  in  Gaii- 
dern  v.  Silby  {a),  saying  that  it  teemed  with  eccentricity. 
It  is  tolerably  clear  that  it  was  that  case  alone  which 
induced  him  to  decide  the  present  case  as  he  did.  Sit- 
ting in  the  Consistory  court,  he  felt  himself  constrained 
by  the  decision  of  the  court  of  Arches,  being  a  court  of 
superior  authority,  to  hold  the  present  church  rate  legal 
and  binding. 

An  able  pamphlet  has  been  published  since  these  re- 
marks were  made,  reporting  that  case,  and  containing  a 
statement  of  facts  which  appears  to  remove  much  of  the 
eccentricity  alluded  to  by  Dr.  Lushington, 

But  the  great  fundamental  objection  remains  in  its 
full  force.  However  binding  on  the  Consistory  court, 
and  however  respectable  in  itself,  an  insulated  and 
recent  decision  by  the  court  of  Arches  is  not  binding  in 
Westminster  Hall,  The  question  on  the  effect  of  this 
single  authority  really  is  neither  more  nor  less  than  this  : 
can  the  ecclesiastical  judge  make  a  law  ?  If  he  only  de- 
clared one,  the  sources  of  his  information  are  equally 
open  to  us.  If  he  drew  his  conclusions  from  reasoning, 
we  may  examine  it,  and  must  form  our  opinion  on 
its  force. 

But,  in  truth,  so  important  and  novel  a  doctrine  was 
never  promulged  with  so  little  effort  to  conciliate  the 
concurrence  of  others.  The  point  is  not  discussed  at 
all :  neither  reason  nor  authority  is  vouched  in  its  be- 

(a)  Braintree  Ckurch-Hale  Case,  by  Johnson,  Appendix,  103.  109.  S.  C. 
1  Curt,  Ecc,  Rep.  394. 

half 
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1840,  half.  The  proceeding  wears  the  appearance  of  being 
■  ex  parte ;  perhaps  it  had  in  truth  become  such  by  the 
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against  withdrawal  of  opposition,  which  may  be  well  explained 
by  the  smallness  of  the  sum  and  the  probable  change  in 
the  inhabitancy,  or  the  exhaustion  of  all  means  and 
spirit  of  resistance  by  a  litigation  protracted  for  years  («). 
With  all  respect  due  to  the  venerable  person  from  whom 
this  judgment  proceeded,  we  are  bound  to  declare  that 
it  does  not  appear  to  rest  on  principle  or  to  be  admis- 
sible as  authority. 

In  the  course  of  the  argument  in  this  place,  it  was 
hinted  that  Lord  Stowell  entertained  an  opinion  favour- 
able to  a  church  rate  like  the  present.  He  was  sup- 
posed to  have  given  advice,  when  at  the  bar,  indicative 
of  such  views.  From  the  great  learning  of  that  dis- 
tinguished person,  and  his  great  familiarity  with  this 
peculiar  branch  of  law,  we  thought  his  opinion  at  the 
bar  might  throw  light  upon  the  question,  and,  perhaps 
irregularly,  availed  ourselves  of  this  chance  of  instruc- 
tion. But  we  are  bound  to  say  that,  after  perusing  the 
case  and  his  opinion  with  care,  they  convey  to  us  a 
directly  opposite  notion  of  the  impression  of  Lord 
StoweU's  mind  as  to  the  validity  of  rates  so  imposed  (&). 

The 

(a)  The  suit  appears  to  have  commenced  in  Mai/  1Y94.  (See  notes  in 
Johnson's  Report,  p.  37.,  and  in  1  Curt.  Ecc.  Rep.  392.)  The  judgment 
in  the  Arches  was  pronounced  February  1799. 

{h)  The  opinion  alluded  to  in  the  judgment  was  given  under  the 
following  circumstances. 

At  a  vestry  of  the  parish  of  St.  Mary,  Neioington,  May  2,  1792,  a 
resolution  was  passed,  authorising  the  churchwardens  to  enlarge  the  parish 
church  according  to  a  plan  submitted,  and  to  borrow  a  sum  of  money  for 
that  purpose ;  the  principal  and  interest  to  be  repaid  out  of  the  income 
arising  from  the  church  and  from  the  parish  estates,  such  payment  to  be 
allowed  in  their  accounts.  The  churchwardens  obtained  a  faculty  for  the 
enlargement,  which  they  carried  into  effect ;  but,  having  no  sufficient 
funds  for  paying  the  ejcpenses,  they  convened  a  vestry,  and  proposed  a 

rate 
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The  conclusion  at  which  we  arrive  is,  that  the  court 
Christian  was  wrong  in  overruling  the  defensive  allega- 
tion of  the  parishioners  that  the  rate  was  made  against 
the  wishes  of  the  majority  in  vestry  assembled,  on  the 
ground  that  this  supposed  church  rate  was  a  nullity  as 
having  been  made  by  persons  who  had  no  authority  to 
make  one  in  defiance  of  the  declared  dissent  of  the 
vestry ;  and  that  the  Court  decided  erroneously  in  pro- 
ceeding to  give  judgment  for  enforcing  it. 


rate  to  defray  them.  A  majority  of  the  vestry  refused  a  rate ;  whereupon 
the  opinion  of  Sir  JF.  Scott  was  taken  on  the  legality  of  a  rate  made  by 
the  churchwardens  alone  against  the  sense  of  the  majority.  The  opinion 
was  in  the  following  terms. 

"  Understanding  from  the  papers  laid  before  me,  and  likewise  from 
conversation,  that  the  parishioners  in  vestry  assembled  had  directed  and 
authorised  the  churchwardens  to  apply  for  a  faculty  to  make  the  alter- 
ations and  enlargements  as  described,  and  that  a  faculty  duly  passed 
thereupon,  I  am  of  opinion  that  the  churchwardens  will  be  justified  in 
making  a  rate  for  the  payment  of  the  expenses  incurred  in  effecting  the 
same,  and  that  such  rate  made  by  the  churchwardens  will,  notwithstand- 
ing the  express  dissent  of  the  majority  of  the  parish,  after  the  expense  is 
actually  incurred,  be  supported  in  every  court,  civil  or  ecclesiastical, 
before  which  the  question  upon  it  may  happen  to  be  agitated,  provided 
that  the  rate  is  made,  in  all  other  respects,  with  due  attention  to  justice. 

"  With  respect  to  the  expenses  incurred  in  the  purchase  of  a  new 
organ  and  clock,  and  any  other  considerable  ornaments  which  may  have 
been  ordered  by  the  churchwardens  without  authority  from  the  parish,  I 
earnestly  recommend  that  the  same  be  discharged  by  voluntary  subscrip- 
tion of  such  of  the  more  wealthy  parishioners  as  are  disposed  to  con- 
tribute to  a  charge  highly  proper  in  itself,  and  which  has  been  incurred 
from  motives  to  which  no  reasonable  censure  can  be  affixed,  but  which,  in 
my  opinion,  is  rather  too  defective  in  point  of  formal  authority  from  the 
parish  to  be  made  a  subject  of  a  legal  rate,  where  there  exists  any  disposi- 
tion to  contest  the  strict  legality  of  the  acts  of  the  parish  officers. 

"  I  will  just  add,  in  confirmation  of  what  I  have  advanced  above,  that 
any  mistake  with  respect  to  the  funds  out  of  which  the  expense  was  to  be 
defrayed,  or  with  respect  to  the  estimate  of  the  charges  themselves,  will 
not  form  a  legal  defence  against  the  payment  of  rates,  if  sued  for  by  the 
churchwardens. 

"  William  Scott." 
«  Commons,  October  17th,  1793."    See  post,  286.  note  (6). 

But 
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1 840.  But,  even  supposing  the  rate  invalid,  a  second  point 
  was  urged,  that  prohibition  ought  not  to  go  from  this 
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against  court  to  the  court  Christian;  the  main  reason  being 
Veley.  ^j^^^  latter  has  exclusive  jurisdiction  over  the  subject 
matter,  which  is  said  to  be  purely  of  ecclesiastical  cogni- 
zance, and  that  appeal  lies  from  the  Consistory  court  to 
the  court  of  Arches.  We  are  thus  called  on  to  state 
the  principles  of  the  proceeding  by  prohibition. 

There  is  no  title  in  our  law  under  which,  if  we  look 
to  the  facts  appearing  in  the  several  cases,  more  con- 
fusion and  contradiction  may  be  found.  If  we  were 
from  these  bound  to  lay  down  a  practical  rule  for 
arranging,  by  classes,  where  the  writ  ought  to  be  refused 
and  where  granted,  the  difficulties  of  the  task  might 
probably  be  found  insurmountable. 

But  the  principle  itself,  however  hard  to  apply,  is 
clear.  It  is  this  ;  that,  if  any  inferior  {a)  court  will  en- 
tertain a  suit  which  appears  by  the  libel  in  the  outset,  or 
is  shewn  on  the  face  of  the  proceedings,  to  be  beyond 
its  jurisdiction,  the  courts  of  Westminster  Hall  have  no 
discretion  to  award  or  refuse  the  writ,  but  are  bound  to 
award  it. 

The  case  of  Home  v.  Earl  Camden  {b)  must  always 
be  resorted  to  for  the  learning  on  this  head.  That  re- 
markable case  gave  birth  to  a  controversy  of  full 
thirteen  years'  duration :  the  commissioners  of  Prize 
Appeals,  overruling  a  decision  of  Sir  James  Marriot 
in  the  court  of  Admiralty,  had  declared  the  capture 
of  a  Dutch  vessel  to  have  been  made  jointly  by  his 
Majesty's  land  and  sea  forces,  and  had  issued  their 
monition  to  the  receiver  of  the  prize  money  to  come  in 

(a)  See  Ricketts  v.  Bodenham,  4  A.     E.  433.  446. 
(&)  1  H.  Bl.  476. ;  4  r.  JJ.  382. ;  2  H,  Bl.  533. 

and 
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and  account  for  it  with  a  view  to  dividing  it  accord-  1840. 
inorlv,    A  prohibition  was  hereupon  sued  for  in  the 
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Common  Pleas,  on  the  ground  that  the  commissioners  against 
had  misconstrued  the  act  which  regulated  prizes  made 
in  the  war  with  Holland  [a).  The  debates  that  ensued 
in  the  several  courts  are  almost  without  a  parallel. 
The  points  were  argued  in  the  Common  Pleas  three 
different  times,  in  three  successive  terms,  by  Serjeants 
conspicuous  for  learning  and  talent:  the  court,  in  a 
subsequent  term,  directed  a  fourth  argument  for  re- 
moving some  doubts  which  had  arisen  in  their  own 
minds ;  and,  after  taking  two  terms  more  for  consider- 
ation, Lord  LoKghhorough  delivered  the  unanimous 
judgment  of  the  court,  which  was  in  favour  of  the 
prohibition  on  the  ground  stated,  and,  specifically,  be- 
cause the  construction  of  acts  of  parliament  belongs  to 
the  temporal  courts.  The  matter  was  brought  by  writ 
of  error  to  this  court,  which  gave  its  judgment  (Z>) 
immediately,  on  a  single  argument,  for  reversing  that 
of  the  Common  Pleas. 

The  leading  observation  that  pervades  the  judgments 
delivered  by  Lord  Kenyon  and  his  brother  judges  is, 
that  the  prize  courts  have  jurisdiction  over  the  subject- 
matter  of  that  suit,  and  consequently  that  their  decision 
upon  them  must  be  final.  Buller  J.  states  this  propo- 
sition in  very  general  terms,  and  expressly  declines 
the  question  whether  the  decision  was  right,  as  one 
placed  beyond  the  sphere  of  his  own  enquiry.  The 
principle,  on  which  the  Common  Pleas  had  adopted  a 
different  course,  underwent  very  little  consideration, 
either  from  that  able  judge  or  from  the  other  members 

(a)  Home  v.  Earl  Camden,  1  H.  Bl.  476. 
(6)  Lord  Camden  v.  Homey  4  T.  R,  382. 
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1840.       of  the  court;  the  assumption  of  a  conclusive  right  to 
determine  questions  brought  before  the  inferior  court, 

BURDER 

against       and  withiu  their  jurisdiction,  being  made  by  them  all. 

Veley. 

The  judgment  of  reversal  was  affirmed  in  the  House 
of  Lords  under  the  advice  of  all  the  judges  («),  expressed 
by  Lord  C.  J.  Ei/re,  but  not  sanctioning  this  doctrine. 
On  the  contrary,  his  Lordship  studiously  avoided  lay- 
ing it  down,  and  went  into  a  lengthened  argument  on 
the  construction  of  the  prize  acts,  in  order  to  shew 
that  the  Lords  of  Appeal  had  taken  a  right  view  of 
them. 

This  case  and  the  entire  subject  were  brought  under 
the  revision  of  this  court  in  Gare  v.  Gapper  {h)  and 
Gould  v.  Gapper  (c),  where  a  rule  for  prohibition,  when 
moved  for,  was  resisted  on  the  ground  of  conclusiveness 
in  the  judgment  below  ;  but  the  plaintiff  was  directed  to 
declare,  on  account  of  the  great  importance  of  the  sub- 
ject and  the  necessity  of  having  it  most  maturely  con- 
sidered. 

After  it  had  been  so  considered,  and  again  and  more 
fully  argued.  Lord  Ellenhorough  delivered  a  long  and 
elaborate  judgment  of  the  whole  court,  which,  in  over- 
ruling the  demurrer  to  the  plaintiff's  declaration  in  pro- 
hibition, expressly  denied  the  doctrine ;  a  judgment 
which  bears  as  high  a  character  of  authority  as  the 
decision  of  any  single  court  in  Westminster  Hall  can 
give. 

The  general  law  was  discussed,  when  cause  was 
shewn  against  the  rule,  by  barristers  filling  the  first 
rank  in  their  profession,  and  enjoying  a  high  reputation 
for  ability  and  learning :  the  conduct  of  the  argument 

(a)  Home  y.  Earl  Camden,  2  H.  SI.  532.        (b)  3  East,  472. 
(c)  5  East,  345. 

on 
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on  demurrer  was  confided  to  two  special  pleaders  of  1840. 
great  distinction,  afterwards  Burrough  and  Dampier  Js,  "  " 
The  unanimous  opinion  of  the  court  was  pronounced  by  against 
Lord  EllenhorougJi  after  all  the  reflection  and  prepar- 
ation due  to  the  great  judges  from  whom  he  dissented. 
Of  those  who  concurred  in  it,  one  [Grose  J.)  had  been 
an  assenting  member  of  the  court  («)  whose  doctrine  was 
impugned :  the  other  two  {Lawrence  and  Le  Blanc  Js.) 
had  had  their  minds  familiarised  to  the  subject  by 
arguing  it  on  opposite  sides  in  the  Common  Pleas. 

We  are  convinced  that  the  case  not  only  rests  on 
authority  which  we  could  hardly  be  warranted  in  dis- 
turbing, but  is  founded  in  good  reason ;  indeed,  that  it 
flows  from  the  principle  of  prohibition,  which  Black- 
stone  (b)  states  to  be  the  danger  of  a  different  decision  of 
the  same  rights  and  even  of  the  same  identical  interests 
by  different  courts  ;  "  an  impropriety,"  he  observes, 
"  which  no  wise  government  can  or  ought  to  endure, 
and  which  is  therefore  a  ground  of  prohibition." 

There  is  ambiguity  in  the  expression,  that  the  common 
law  courts  have  no  cognizarice  of  ecclesiastical  matters. 
If  it  is  meant  that  they  have  no  knowledge  of  them,  the 
assertion  may  be  fairly  questioned.  Matters  of  mere 
process  and  practice,  which  may  be  in  a  great  measure 
oral  and  traditionary,  are  perhaps  familiarly  known  only 
to  the  court  to  which  they  belong ;  but,  as  to  the  prin- 
ciples of  ecclesiastical  law,  we  have  in  truth  the  same 
means  of  knowledge,  access  to  the  same  sources  of  in- 
struction, and  the  same  opportunities,  in  all  respects,  of 
forming  a  correct  opinion.  We  are  acknowledged  on 
all  .hands  to  be  bound  to  restrain  their  proceedings  when 
they  transgress  th^ir  limits :  we  must  then  have  organs 

(a)  The  court  of  K.  B.  (6)  Vol.  iii.  p.  112,  1 
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1840.  for  discerning  where  the  limits  are  drawn.  The  same 
'  observation  proves  that,  in  the  other  sense  of  the  word 
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against      cognizancc,  importing  jurisdiction,  the  temporal  courts 

Vf.ley. 

must  possess  it ;  for,  though  prohibition  may  not  lie 
merely  for  mistake  of  fact,  nor  possibly  for  every  mistake 
of  the  law,  committed  by  an  inferior  court  having 
jurisdiction  of  the  subject  matter,  because  it  may  be 
corrected  on  appeal,  and  we  shall  presume  that  right 
will  be  done,  yet  is  it  not,  on  the  other  hand,  denied 
that,  before  sentence,  the  courts  at  Westminster  have 
power  to  interfere  for  error  involving  the  want  of  such 
jurisdiction,  though  not  apparent  on  the  proceedings ; 
and  that,  if  such  be  apparent,  they  may,  and  if  they 
may  they  must,  prohibit,  though  repeated  adjudications 
to  the  same  effect  have  been  made  in  the  courts  below, 
and  even  after  the  solemn  sentence  of  a  spiritual  court 
of  final  appeal.  A  passage  in  FitzherherC s  N.  B.  43.  A. 
proves,  in  a  remarkable  manner,  how  little  the  proceed- 
ings of  our  courts  are  considered  to  be  dependent  on 
what  may  take  place  by  way  of  appeal  in  the  spiritual 
courts.  If  the  king  do  recover  his  presentment  unto 
a  church,  and  hath  a  writ  unto  the  bishop,  &c.  to  remove 
the  other  incumbent,  for  which  the  incumbent  sueth  an 
appeal  in  the  archbishop's  court,  &c.  by  reason  whereof  the 
archbishop  sendeth  a  prohibition,  that  he  do  not  admit 
the  king's  clerk  pendent  the  appeal,  &c.  then  the  king  shall 
have  a  writ  directed  to  the  archbishop  and  his  officers 
to  take  off  his  inhibition,  and  that  they  do  nothing,  nor 
suffer  any  thing  to  be  done  by  others,  in  derogation  of 
the  Crown  or  of  the  king's  right ;  and  shall  have  an- 
other writ  against  the  incumbent,  that  he  follow  not 
such  appeals,  provocations,  or  other  process  or  impe- 
diments.   And  also  the  king  may  have  an  attachment 

directed 
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directed  unto  the  sheriff  against  such  incumbent,  if  he 
go  on  then  after  such  prohibition  directed  unto  him"  (a). 

Buller  J.  truly  observes  that  the  cases  reported  to 
have  occurred  in  the  seventeenth  century  under  the 
head  of  prohibition  are  not  to  be  reconciled,  nor  all 
supported.  He  might  perhaps  have  added  that  scarcely 
one  of  them  can  be  right,  if  the  doctrine  of  refusing 
prohibition,  where  appeal  lies,  could  prevail.  He  speaks 
with  satisfaction  of  the  settlement  that  this  law  has  un- 
dergone of  late,  alluding,  however,  to  no  particular  case 
where  it  was  settled.  It  is  singular  that,  in  the  work 
which  bears  his  name,  and  which,  whether  his  compo- 
sition or  not,  has  been  always  regarded  as  a  valuable 
depository  of  general  principles  of  law,  it  is  laid  down 
that  prohibition  is  granted  "  pro  defectu  jurisdictionis, 
pro  defectu  triationis,  or  for  proceeding  as  the  law  of 
the  land  does  not  mrrant''^  (B,  N.  P,  218,),  the  precise 
ground  on  which  this  court,  in  Gould  v.  Gapper  {b),  dis- 
agreed with  the  learned  Judge's  sentiments  as  expressed 
in  Lord  Camden  v.  Home  (c). 

But  his  dictum  at  p.  397.  {d),  echoed  still  more 
strongly  by  Grose  3,  at  p.  401.  (^),  "  I  am  clearly  of  opi- 
nion, that  whether  the  court  of  appeals  were  right  or 
wrong  in  their  decree,  it  is  not  competent  to  us  to  form 
any  opinion  upon  the  subject,"  would  seem  to  have  been 
founded  on  more  recent  cases.  Now  those  quoted  by 
him  certainly  fail  to  make. out  his  proposition  (and  we 
are  aware  of  no  others) :  Pierce  v.  Hopper  (^),  where  pro- 
hibition was  granted  without  even  an  attempt  to  set  up 
his  general  doctrine ;  Howe  v.  Nappier  (^),  with  Lord 

(a)  See  post  287.  n.  (a)  (6)  5  East,  365. 

(c)  4  T.  R.  397.  {d)  4  T.  R. 

(e)  1  Stra.  249. 

[g)  4  Burr.  1944.  1950.  Cited  in  argument,  4  T.  R.  3S9. 
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1840.  Mansfield's  emphatic  words;  "Prohibition  is  ex  de- 
bito  justitise,  if  the  court  of  Admiralty  proceed  con- 
trary to  act  of  parliament Full  v.  Hutchins  (a)  was 
also  mentioned  by  Buller  J. ;  but  it  does  no  more  than 
lay  down  the  rule,  as  it  had  been  recognized  in  Faxton 
V.  Knight  {b)  and  numerous  earlier  cases,  that  after 
sentence  prohibition  is  not  to  go  for  any  defect  not  ap- 
parent on  the  face  of  the  proceedings.  Even  this  rule, 
however,  furnishes  an  argument  against  refusing  to  the 
subject  his  right  of  application  to  the  temporal  courts 
to  prohibit  the  spiritual  courts  from  proceeding.  For 
suppose  the  party  "to  apply  for  prohibition  for  a  defect 
not  thus  apparent,  and  to  receive  for  answer,  "  the  defect 
is  undoubted,  though  not  externally  visible;  but  we 
cannot  prohibit  because  you  may  appeal,  and  we  have 
confidence  that  the  appeal  court  will  see  you  redressed." 
Perhaps,  on  hearing  the  appeal,  the  superior  spiritual 
court  may  agree  with  the  inferior  on  a  point  of  eccle- 
siastical law ;  and,  if  it  affirms  the  sentence,  in  a  matter 
which  this  court  may  have  pronounced  to  be  beyond 
their  jurisdiction,  the  power  to  prohibit  is  lost,  accord- 
ing to  Full  V.  Hutchins  (a),  because  final  sentence  has 
passed,  and  there  is  no  defect  on  the  face  of  the  pro- 
ceedings. And  v/e  cannot  refrain  from  observing  in  this 
place  that,  if  a  prohibition  had  been  moved  for  in  Gau- 
dern  v.  Selhy{c)^  directed  to  the  Consistory  court  of 
Peterhorough^  and  this  very  question  of  church  rates 
had  been  brought  before  this  court  on  shewing  cause, 
or  on  demurrer  as  it  is  nov/,  we  cannot  doubt  that  it 
must  have  decided  against  the  validity  of  the  rate,  in 
favour  of  which  no  one  authority  could  have  been 

(a)  2  Coiop.  422.  {b)  1  Burr.  314. 

(c)  1  Curt.  Ecc.  Rep.  394. 
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quoted ;  since  the  only  authority  which  is  now  pressed 
upon  us  is  Sir  W.  Wynne^s  judgment  on  the  same  case 
brought  before  him  on  appeal,  instead  of  being  brought 
here  by  prohibition. 

The  cases  in  East,  then,  seem  to  establish,  and  con- 
sistency of  reasoning  requires,  that  the  power  of  pro- 
hibition is  in  no  case  taken  away  by  the  privilege  of 
appeal. 

If  called  upon,  we  are  bound  to  issue  our  writ  of  pro- 
hibition, as  soon  as  we  are  duly  informed  that  any 
court  of  inferior  jurisdiction  has  committed  such  a  fault 
as  to  found  our  authority  to  prohibit,  although  there 
may  be  a  possibility  of  correcting  it  by  appeal.  For 
there  is  no  reason  for  driving  the  subject  to  that  ex- 
pensive process,  to  abide  the  chance  of  a  repetition  of 
the  error,  which,  if  committed,  can,  at  last,  be  only 
rectified  by  prohibition,  and  may  be  so  committed  as 
to  be  placed  beyond  the  reach  even  of  that  remedy ; 
or  for  compelling  him  to  submit  even  to  the  direct  in- 
conveniences arising  from  that  decision  alone,  if  none 
lay  beyond  them. 

The  question  then  remains,  what  are  the  defects  that 
authorise  and  require  us  to  issue  the  writ  of  prohibi- 
tion? The  answer  is,  that  they  are  in. every  case  of 
such  a  nature  as  to  shew  a  want  of  jurisdiction  to  decide 
the  case  brought  before  them ;  Gardner  v.  Booth  (a). 
In  whatever  stage  that  fact  is  made  manifest  to  us, 
either  by  the  crown,  or  by  any  one  of  its  subjects,  we 
are  bound  to  interpose.  The  misconstruction  of  an  act 
is  one  of  these  defects ;  the  enforcement  of  a  tax  im- 
posed without  lawful  authority  is  assuredly  another; 


(a)  2  SalL  54S. 
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18 4-0.  and  such  a  tax  we  deem  a  church  rate  to  be  which  is 
laid  by  parish  officers,  not  only  without  the  concurrence 

Border, 

against  of  the  patish,  but  in  defiance  of  their  declared  refusal 
to  concur.  This  is  no  irregularity  which  may  be  waived 
or  cured,  leaving  the  principal  matter  substantially  com- 
plete though  attended  with  unusual  and  informal  cir- 
cumstances; but  it  is  a  proceeding  altogether  invalid, 
and  a  church  rate  in  nothing  but  the  name. 

Our  judgment  must  therefore  be  given  in  favour  of 
the  plaintiff. 

Patteson  J.  With  respect  to  the  case  of  Gould  v. 
Gapper{a),  on  a  former  occasion  (^)  I  expressed  an 
opinion  upon  it,  which  I  then  fully  entertained.  I  have 
since  reconsidered  that  case.  It  is  a  very  difficult  one  ; 
but  I  think  I  now  understand  it.  I  now  concur  in  the 
decision;  and,  even  if  the  matter  were  res  integra,  I 
should  adopt  the  views  contained  in  it. 

Judgment  for  the  plaintiff. 

A  writ  of  error  was  afterwards  brought  in  the 
Exchequer  Chamber  (c). 


(a)  5  East,  345.  (6)  See  Blunt  v.  Harwood,  S  A.  ^  E.  619. 

(c)  See  the  next  case. 
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1841. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Veley  and  Another  against  Burder  (^z).  [Monday, 

Fehrxiary  8th, 
1841.] 

THE  writ  of  error  in  this  case  was  argued  November 
See  marginal 

30th,  and  December  1st  and  10th,  1840,  before  note,  ante, 

p.  233. 

Tindal  C.  J.,  Lord  Abinger  C.  B.,  Parke  B.,  Bosanquet 
J.,  Alderson  B.,  CoUman  J.,  Bolfe  B.,  and  Maule  J. 

Sir  W.  W,  Follett  for  the  plaintiffs  in  error.  The  two 
questions  before  the  Court  are,  firstly,  whether  the 
rate,  which  the  plaintiffs  have  proceeded  to  enforce  in 
the  Ecclesiastical  Court,  is  a  legal  one ;  secondly,  whe- 
ther, supposing  it  to  be  illegal,  a  court  of  common  law 
has  power  to  enquire  into  its  validity,  and  to  issue  a 
prohibition  ?  As  the  validity  of  the  rate  is  the  ground- 
work of  the  application,  it  will  be  proper  first  to  con- 
sider this  point. 

It  is  admitted  on  the  record  that  the  parish  church 
stood  in  need  of  repair;  that  a  vestry  was  duly  as- 
sembled ;  that  the  estimated  amount,  required  to  be 
raised  for  the  repairs  and  other  necessary  service  of  the 
church,  was  correct;  that  a  majority  of  the  vestry  car- 
ried a  resolution  to  postpone  the  rate  under  circum- 
stances which  amounted  to  an  absolute  refusal  to  make 
one  at  all  {b\  so  long  as  the  church  was  applied  to  its 

(a)  See  the  last  case. 

(6)  The  adjournment  for  twelve  months  was  admitted  in  argument  to 
be  equivalent  to  a  refusal. 

only 
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1841.  only  legitimate  purpose;  that,  upon  such  refusal,  the 
churchwardens  alone  made  the  rate;  and  that  it  was 
confirmed  by  the  proper  authority. 

It  is  now  no  longer  denied  (though  disputed  upon 
another  occasion  [a)  )  that  the  duty  of  repairing  the 
parish  church  is  not  merely  voluntary,  but  is  absolutely 
obligatory  on  the  parishioners.  The  judgment  in  the 
Queen's  Bench  distinctly  recognises  the  obligation,  and 
refers  to  the  authorities.  The  only  question  is  how  it  is 
to  be  enforced.  On  the  part  of  the  defendant  in  error 
it  is  alleged  to  be  an  obligation  formerly  enforced  by 
means  which  the  Reformation  has  rendered  ineffectual, 
namely,  by  interdict  or  excommunication. 

Is  it  to  be  said,  then,  there  is  an  acknowledged  legal 
obligation  which  the  law  affords  no  means  of  enforcing  ? 
Such  is  the  effect  of  the  judgment  below.  Yet,  upon 
principle,  wherever  the  common  law  imposes  a  duty, 
and  no  other  remedy  can  be  shewn  to  exist,  or  only  one 
which  has  become  obsolete  or  inoperative,  the  court  of 
Queen's  Bench  will  interfere  by  mandamus  [b).  When- 
ever the  subject  of  complaint  is  purely  of  ecclesiastical 
cognizance,  and  an  adequate  remedy  is  provided  by 
the  ecclesiastical  law,  then  the  writ  is  refused.  On  this 
ground  it  was  that  the  court  refused  to  compel  the 
making  of  the  rate  in  Hex  v.  Churchwardens  of  Thet- 
ford.  (c).  The  same  principle  is  recognised  in  Rex  v. 
Churchwardens  of  St.  Margaret  (d),  and  Bex  v.  Wilson  (e). 
The  cases  of  Bex  v.  Churchwardens  of  St,  James,  ClerJcen- 

(a)  See  the  debates  in  the  House  of  Commons,  March  3,  14  and  15, 
1837,  Hansard's  Pari.  Deb.  3d  sen,  vol.  xxxvi.  p.  1207.,  vol.  xxxvii. 
p.  383.  466. 

(b)  See  Buller  J.  in  Itex  v.  Bishop  of  Chester,  1  T.  R.  404. ;  Grose  J. 
in  Hex  v.  Marquis  of  Stafford,  3  T.  B.  652. 

(c)  5  T.  R.  364.  (d)  4  M.  f  S.  250. 

( e)  5  JJotD.  §•  602. 

ivell, 


IN  THE  Fourth  Year  of  VICTORIA.] 

isjell,  and  Rex  v.  Churchwardens  of  Croydon^  mentioned 
in  a  note  to  Reoc  v.  Wix  (a),  where  a  mandamus  was 
granted  to  parishioners  to  assemble  to  make  rates,  are 
founded  upon  special  local  acts,  and  not  upon  the 
general  law.  So  an  indictment  will  not  lie  against  the 
parishioners  for  non-repair  of  a  church,  as  in  the  case 
of  a  bridge  or  highway  where  there  is  a  common  law 
liability,  because  the  offence  is  within  the  jurisdiction 
of  the  spiritual  court,  and  the  ecclesiastical  law  can 
supply  a  sufficient  remedy.  What,  then,  is  the  remedy  ? 
The  proposition  which  the  plaintiffs  in  error  undertake 
to  support  upon  principle  and  authority  is,  that,  where 
the  parishioners  are  duly  summoned  to  meet  to  make  a 
rate  for  the  necessary  expenses  of  the  church,  and 
either  refuse  to  meet,  or,  when  assembled,  refuse  to 
concur  in  making  the  rate,  then  the  churchwardens 
have  authority  to  make  it  without  such  concurrence. 

Upon  principle,  the  power  is  neither  unreasonable 
nor  at  variance  with  legal  analogies.  The  church- 
wardens represent  the  body  of  the  lay  parishioners,  who 
have  a  voice  in  the  appointment.  It  may  be  convenient 
and  proper  to  consult  the  parishioners,  but  very  incon- 
venient to  require  their  express  assent  to  every  act  done 
by  the  officers  in  the  discharge  of  their  duty.  High- 
ways are  supported  by  rates  made  by  the  sole  authority 
of  surveyors.  Overseers  require  no  consent  to  tax  their 
parishes  to  the  relief  of  the  poor.  Under  the  Church 
Building  Acts,  the  legislature  has  in  some  cases  ex- 
pressly empowered  churchwardens  to  make  rates  with- 
out a  vestry  (h).    The  power  is  the  more  reasonable, 

(a)  2B.  ^  Ad.  199. 

(6)  See  Rex  v.  Churchimrdens  of  Si,  Mary^  Lambeth,  S  JB.  ^  Adol.  651. 
See  also  stat.  7  G.  4.  c.  72.  s,  25.,  for  levying  church  r^es  &c.  in  Ire- 
land. 

inasmuch 
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1841.  inasmuch  as  th'e  process  to  compel  repairs  is  against 
  the  churchwardens  themselves,  without  reference  to  the 

Velev 

against  funds  which  they  may  have  in  hand.  The  court  below 
BuRDER.  j^^^  indeed  denied  that  there  are  any  instances  in  which 
they  have  been  visited  with  personal  liability,  but  this  is 
a  mistake.  In  the  Shadwell  case,  1809  (a),  Ijord  Slowell 
issued  a  monition  against  churchwardens  to  take  mea- 
sures for  the  repair  of  the  parish  church,  although  no 
funds  were  shewn  to  be  in  their  hands.  In  Lord  May- 
7iard  V.  Bra?id(b)  the  same  Judge  compelled  the  re- 
paration of  a  spire  in  a  suit  against  the  churchwardens 
alone,  although  it  is  clear  from  the  report  of  the 
judgment  that  they  had  no  funds  in  hand  when  the 
monition  issued.  It  is  true  that  the  modern  form  of 
the  rate  usually  purports  that  the  churchwardens  a?id 
jmrishioners  made  it ;  but  there  is  no  ground  to  suppose 
that  form  to  be  of  ancient  date,  nor  can  any  strong 
inference  be  drawn  from  it;  for  the  parishioners  may 
have  been  named  in  it  either  because  their  assent  is 
included  in  that  of  their  representatives,  the  church- 
wardens; or  because  their  assent  is  always  desirable, 
and  is,  in  fact,  often  required,  when  the  rate  is  to  be 
expended  on  objects  not  absolutely  essential.  The  dis- 
tinction, which  will  probably  be  found  to  reconcile  all 
the  cases  and  text  writers,  is  between  necessary  re- 
paration, and  expenditure  not  merely  for  repairs  but 
for  the  enlargement  or  ornament  of  the  church ;  a  dis- 
tinction which  was  not  adverted  to  by  the  court  below. 
Degge,  in  his  Parson^ s  Counsellor  {c\  has  been  cited  to 
disprove  the  power;  but  his  opinion  seems  rather  to 

(a)  Cited  from  Dr.  Arnold's  MSS.,  in  Dr.  NicholVs  Observations  on 
the  Attorney  GeneraVs  Letter  to  Lord  Stanley.    London,  1837.  \ 

(h)  3  Phillim.  501.         (c)  Part  I.  ch.  12.  p.  137.  (4th  ed.  1685.) 

prove 
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prove  it.  If,"  he  says,  "  the  parishioners,  when 
they  come  together  at  such  meeting,  refuse  or  neglect 
to  join  in  making  such  assessment,  or  refuse  to  meet, 
I  conceive  the  churchwardens,  having  just  cause  for 
such  assessment,  may  proceed  alone  ; "  and  he  assigns 
this  reason,  that,  if  the  churchwardens  neglect  to  make 
the  repairs  when  duly  admonished,  the  ordinary  or 
other  visitors  may  proceed  against  them  by  eccle- 
siastical censures ;  "  but  some  are  of  opinion  that  the 
churchwardens  cannot  proceed  alone,  but  must  compel 
the  parishioners  to  do  it,  by  ecclesiastical  censures : 
Ideo  quaere."  This  is,  at  all  events,  a  proof  that  the 
doctrine  now  contended  for  is  no  novelty.  It  is  also 
supported  by  the  authority  of  Watson^s  Clergyman's 
Law  {a)  and  Wood's  Institute  of  the  Laws  of  England  [h). 
Passages  in  1  Gihso7i's  Codex,  196.  (c),  and  Prideaux's 
Directions  to  Churchwardens  (d)  have  been  relied  on,  as 
shewing  the  necessity  of  consent  by  the  major  part  of  the 
vestry.  But  these  are  explained  by  bearing  in  mind  the 
distinction  between  needless  and  essential  expenditure. 
Prideaux  expressly  says  {e)  that  of  things  "  needful  to  be 
done  "  the  churchwardens  are  sole  judges ;  and,  though 
he  considers  it  "  advisable,  for  the  greater  content  and 
satisfaction  of  the  parish,  that  they  do  not  enter  on  any 
great  and  chargeable  repairs  without  first  taking  the  ad- 
vice of  their  neighbours,"  yet,  if  they  act  without  such 
advice,  "  they  have,  by  virtue  of  their  office,  full  power 
and  authority  to  do  so."  He  then  proceeds  to  say  that, 
"  if  they  add  any  thing  new,  they  must  have  the  consent 

(a)  Chap.  39.  p.  722.  ed.  1712. 
(6)  Book  I.  ch.  7.  p.  89.  ed.  1734. 
(c)  Ed.  2.    Tit.  ix.  c.  4.  s.  2. 

{(1)  P.  77.  (8th  ed.,  by  Tyrwhitt.)  (e)  P.  41—44. 

of 
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of  the  major  part  of  the  parish."  The  same  law  is  to 
be  found  in  Viner^s  Ah,  ChurcJmardem  (A  2.)  pi.  10. 
and  12.,  and  Bacon^s  Ah,  Cliurckmardem  [  Q).  So  Dr. 
Burn^  in  his  comment  on  Canon  85.,  says  that  in  com- 
mon reparations,  "  where  nothing  new  is  added  or  done, 
it  doth  not  appear  that  any  assent  of  the  major  part  of 
the  parishioners  is  necessary"  («).  The  opinion  of  Sir 
William  Scotty  which  was  referred  to  by  the  court  be- 
low, is  also  strong  evidence  of  the  law,  and  recognizes 
the  principle  that  even  unnecessary  alterations  of  the 
fabric  are  to  be  considered  on  the  same  footing  as  ne- 
cessary repairs  when  sanctioned  by  the  vestry,  and  that 
the  churchwardens  are  therefore  warranted  in  raising 
a  rate  by  their  sole  authority  and  against  the  express 
dissent  of  the  vestrj^  [h),  \_Alderson  B.  Why  call  the 
parishioners  together  at  all,  if  a  rate  can  be  made  not- 
withstanding their  express  dissent?]  The  assent  of  the 
vestry  protects  the  officers  from  being  questioned  as  to 
the  reasonableness  of  the  rate;  just  as  the  overseers  of 
the  poor  are  in  the  habit  of  making  rates  in  vestry. 
When  the  rate  is  absolutely  necessary,  the  precaution  is 
needless ;  but  it  makes  them  more  secure. 

Then  as  to  the  authority  of  reported  cases.  Gaudern 
V.  Selby  {c)  is  an  express  decision  by  a  very  eminent 
judge.  Sir  W.  Wyiine^  on  appeal  to  the  Arches  court 
from  a  judgment  in  the  Consistory  court  of  Peterhorougli, 
There  a  rate  made  by  a  single  churchwarden,  where  by 

(a)  Ecclesiastical  Law,  vol.  i.  p.  356.  8th  ed.,  tit.  Church,  VI.  Repairs. 

Palei/'s  Charge  to  the  Clergy  of  the  Archdeaconry  of  Carlisle  (1785)  was 
also  quoted. 

(6)  See  ante,  p.  254.  n.  (6).  An  opinion  of  Sir  John  Nicholl  was  also 
produced,  but  was  withdrawn  upon  the  objection  of  the  Attorney 
General. 

(c)  See  1  Curt.  Ecc.  Rep.  394.,  and  a  pamphlet  entitled  the  Braintree 
Church-rate  Case,  by  G.  W.  Johnson  Esq.,  pp.  103,  109.  120. 

custom 
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custom  there  was  only  one  in  the  parish,  without  the  1841. 
assent  of  any  vestry,  was  upheld.  The  case  has  been  im-  v~7T 
pugned  on  various  grounds,  but  the  "  eccentricities  "  (a)  against 

BURDEK. 

mentioned  by  Dr.  Lushington  in  his  judgment  in  the 
present  case  have,  for  the  most  part,  been  satisfactorily 
explained  (h).  Dr.  Lushington  is,  indeed,  represented 
as  expressing  his  surprise  at  the  decision,  and  his  belief 
that  the  Commissioners,  who  made  their  Report  in 
.1832,  were  ignorant  of  its  existence.  But  this  must  be 
an  error  ;  for  one  of  the  reports  of  it  was  taken  from  the 
notes  of  Sir  C.  JRohinson^  a  member  of  the  commission ; 
and  the  Report  itself  seems,  though  in  guarded  terms, 
rather  to  assume  the  existence  of  the  power  (c).  With 
regard  to  the  objection  that  the  rate  in  that  case  was 
bad  as  being  retrospective,  it  is  enough  to  say  that  no 
objection  was  taken  to  it  on  that  ground.  The  objection 
of  retrospectiveness  had  not  then  been  admitted  in  the 
ecclesiastical  courts;  and,  even  now,  the  doctrine  can 
hardly  be  supported  to  the  extent  to  which  recent  cases 
have  carried  it.  At  all  events  the  point  was  not  taken ; 
and  the  authority  of  the  case  therefore  stands  unim- 
peached :  and  this  court  will  not  prohibit  on  a  matter 
wherein  the  spiritual  court  ciearly  has  jurisdiction,  un- 
less the  authorities  at  common  law  are  clear  and  deci- 
sive against  the  validity  of  the  rate. 

The  earliest  authority  at  common  law  is  an  Anonymous 
case(t?)  (called,  in  some  editions  of  Fentris,  Thursfield 
v.  Jones\  decided  Trin,  T,  35  Car,  2.  (1683).  There 

(a)  See  1  Curt.  Ecc.  Rep.  372. 

(/;)  See  Braintree  Church-rate  Casey  &c.  (cited  ante,  p.  270.  n.  (c)  ),  pp. 
37,  38.  80.  82. 

(c)  See  pp.  121,  122.  of  the  Report  of  the  Commissioners  on  the  Ec- 
clesiastical Courts,  ed.  1832. 

(rf)  1  Ventr.  397.  (ed.  1696).  The  name  in  the  later  editions  appears 
to  have  been  borrowed  (probably  by  mistake)  from  another  case,  decided 
M.  T.  33  &  34  Car.  2.  (1682). 

the 
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1841.      the  court  held  that,  upon  refusal  of  the  parish  to  meet, 
"      or  make  a  rate,  the  churchwardens  mijxht  make  one 

Velicy  ^        ^  ° 

against      alonc.    It  is  objected  that  the  case  is  of  no  authority, 

BURDEK.  " 

because  a  rule  to  shew  cause  why  a  prohibition  should 
not  issue  was  in  fact  granted,  and  no  decision  is  stated ; 
but  the  case,  at  all  events,  proves  the  doctrine  current 
at  the  time.  [^Alderson  B.  The  plea  there  refused  was, 
"  that  the  rate  was  not  made  with  the  consent  of  the 
parishioners."  It  did  not  shew  express  dissent,  or  a 
refusal  to  make  a  rate.  So  that  the  rate  may  have  been 
bad,  consistently  with  the  language  of  the  Court  in  that 
case.]  The  case  was  cited  without  objection  in  Rex  v. 
Churchxmrdens  of  St.  Peter^s  Thetford  (a),  has  been 
copied  into  the  text  books  in  common  use,  and  has 
never  been  overruled.  Against  this,  several  authorities 
have  been  relied  upon,  which  are  inconclusive.  Rogers 
v.  Davenant  {h)  is  only  a  decision  that  a  commission  out 
of  the  Ecclesiastical  Court,  to  tax  the  parish,  is  illegal. 
The  Anonymous  [c)  case  in  the  first  Mod,  Rep.  is  a  mere 
dictum,  which,  if  it  shews  any  thing,  only  shews  that  a 
rate  may  be  made  in  the  absence  of  the  parishioners. 
The  case  of  St.  Mary  Magdalen,  Bermondsey  [d\  was 
that  of  a  rate  for  rebuilding  a  church ;  and  a  prohibition 
was  denied.  The  same  observation  applies  to  Wayte  v. 
German  (e).  Wheler  v.  Lambert  {g)  turns  entirely  on 
the  validity  of  a  rate  by  parishioners  and  churchwardens 

(a)  5  T.  R.  364. 

{b)  I  Mod.  194.  ;  2  Mod.  8.,  and  Semb.  S.  C.  1  Freem.  K.  B.  ^  C.  P. 
286. 

(c)  1  Mod.  79. 

{d)  2  Mod.  222. ;  Semb.  S.  C.  1  Mod.  226.   See  Moi/le  v.  St.  Clement's 
Freem.  K.  B.  &  C.  P.  299. 
(e)  2  Show.  141. 

'i  (g)  3  Keb,  533. ;  better  reported  (as  Whaley  v.  Lambert)  in  2  Bac. 
Ah.  74.  Churchwardens  {A),  (7th  ed.). 

de 
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de  facto.  Pierce  \,  P rouse  {a)  is  reported  in  so  many  1841. 
forms,  and  with  so  many  variations,  that  it  is  difficult  to  ~ 

Veley 

collect  the  real  ground  of  decision ;  but  it  rather  seems  against 

.  BURDEK, 

that  a  rate  had  been  made  for  the  repair  of  the  chancel 
of  a  church  ;  that  a  custom  was  pleaded ;  and  that  a  pro- 
hibition issued  on  one  or  the  other  of  those  grounds. 
In  Damon  v.  Wilki?iso7i  (b)  a  prohibition  was  granted, 
not  because  the  churchwardens  were  ordered  by  the 
spiritual  court  to  make  a  rate,  but  because  the  rate  was 
made  for  an  illegal  purpose,  namely,  to  reimburse  their 
predecessors.  NortJmaite  v.  Bennett  {c)  was  referred  to 
in  the  argument  below  to  prove  that  churchwardens,  who 
could  get  no  money  from  the  parish,  were  not  liable 
for  non-repair  of  the  church,  and  consequently  that  the 
reason,  upon  which  their  power  of  making  a  rate  had 
been  supported,  failed.  But  the  dicta  of  the  judges  in 
that  case  are  differently  reported,  and  are  ambiguous. 
It  may  be  very  true  that  inability  to  levy  the  rate  may 
exculpate  them,  although  it  is  no  excuse  that  they  have 
not  been  able  to  make  one. 

Having  shewn  that  there  are  no  conclusive  authorities 
against  the  rate,  and  that  it  has  both  principle  and 
authority  in  its  favour,  it  is  next  to  be  considered, 
whether  the  subject  of  the  suit  is  not,  at  all  events,  so 
exclusively  of  spiritual  cognizance  as  to  preclude  the 
interference  of  the  common  law  courts  by  writ  of  pro- 
hibition. 

The  ecclesiastical  courts  are  the  Queen's  courts.  The 
constitution  trusts  them  with  a  jurisdiction  over  certain 

(a)  1  Salk.  165.  S.  C.  (under  various  names)  Holt,  1S9. ;  Comb.  ^44.  ; 
12  Mod.  83.  ;  1  Ld.  Ray.  59.  ;  5  Mod.  390.  ;  Carth.  3 GO. 
{b)  C.  T.  Hardxv.  381.    S.  C.  Andr.  11. 
(c)  4  Ti/r.  236.   S.  C.  2  C.     M.  316. 

Vol.  XII.  T  subjects, 
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1841.       subjects,  and  prescribes  the  remedy  in  cases  where  their 
^  judgment  may  be  erroneous.    It  gives  them  concurrent 

against      jurisdiction  in  some  cases ;  exclusive  in  others.  The  stat. 

BURDER.  \  . 

Circumspecte  agatis,  1 3  Ed.  1 .,  has  made  church  repairs 
a  matter  of  exclusive  ecclesiastical  cognizance.  It  has 
been  asked,  whether,  if  a  rate  made  by  a  sexton  should 
be  treated  as  a  valid  one  by  those  courts,  the  courts  of 
common  law  will  deny  a  remedy.  It  may  as  well  be 
asked,  what  remedy  the  subject  would  have  if  such  a  rate 
were  to  be  confirmed  by  the  court  of  Queen's  Bench? 
All  courts  must  necessarily  be  entrusted  with  a  certain 
power,  though  it  is  possible  that  the  trust  may  be  abused, 
and  the  constitution  may  not  provide  any  remedy  in 
the  ordinary  course  of  law.  The  necessity  of  a  rate,  its 
amount,  its  equality,  &c.,  are  all  matters  of  discussion 
in  the  ecclesiastical  court.  If  the  litigant  is  dissatisfied 
with  its  decision,  he  may  appeal.  But,  if  he  neglect  to 
make  his  objection  at  the  proper  time,  or  to  appeal,  he 
^  cannot  convert  the  courts  of  common  law  into  courts  of 

appeal  in  cases  which  are  purely  of  spiritual  cognizance. 
Many  of  the  early  cases  of  prohibition  are  admitted  to  be 
founded  on  no  satisfactory  principle,  and  to  be  irreconcile- 
able  (a).  If  precedents  are  to  be  found  among  them 
sufficiently  strong  to  be  regarded  as  conclusive  upon  the 
court  below,  a  court  of  error  may  now  review  them, 
and  fix  the  principle  that  shall  govern  in  future. 

The  general  principle  upon  which  the  courts  of  com- 
mon law  interpose  is  to  prevent  matters  of  temporal  cog- 
nizance from  being  drawn  ad  aliud  eocamen  ;  and  this  prin- 
ciple is  the  fair  result  of  the  authorities  ;  2  Inst.  601 — 
618.;  ^  Blade.  Com.  112 — 114.;  and  the  judgment  of 

{a)  See  judgment  of  the  court  of  Q,.  B.,  ante,  25G. 

Lord 
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Lord  Ellenhorough  in  Gould  v.  Gapper  (a).  The  cases  in  1841. 
which  prohibitions  have  been  awarded  may  be  arranged  ~ 
in  four  classes.    1.  Where  the  spiritual  court  has  no  against 

BURD£R. 

original  jurisdiction  whatever  over  the  cause.  2.  Where 
it  has  jurisdiction,  but  matter  is  set  up  in  a  suit  which 
is  triable  by  the  courts  of  common  law  only.  3.  Where 
it  has  jurisdiction,  but  matter,  triable  at  common  law, 
arises  incidentally,  and  the  rules  of  the  common  law 
are  at  variance  with  the  practice  of  the  ecclesiastical 
courts.  4.  Where  a  question  arises  on  the  interpret- 
ation of  a  statute,  which  the  spiritual  court  misconstrues. 
The  last  was  the  ground  of  the  decision  in  Home  v.  Ear^l 
Camden  (h).  An  erroneous  judgment  of  the  court  on 
a  matter  of  exclusive  cognizance  is  ground  of  appeal, 
and  not  of  prohibition ;  for  prohibition  issues,  not  to 
correct  or  reverse  the  decision  of  the  court  below,  but 
to  obviate  usurpation.  Full  v.  Hiitcliins  {c)  is  a  leading 
case ;  and  the  more  recent  one  of  Griffin  v.  Ellis  (d) 
affirms  the  principle.  The  matter  of  church  rate  is  one  of 
which  the  temporal  court  can  take  no  cognizance  except 
under  certain  statutes ;  whereas,  if  the  spiritual  courts 
are  to  be  prohibited  whenever  the  common  law  courts 
differ  with  them  on  the  regularity  or  validity  of  a  rate, 
the  former  can  no  longer  be  said  to  have  exclusive 
jurisdiction;  and  there  is  no  reason  why  a  prohibition 
should  not  be  granted  in  every  case  of  a  contested  rate. 
\_Alderson  B.  If  a  justice  enforces  payment  of  a  church 
rate,  under  53  G.  3.  c.  127.,  without  due  notice  to  the 
party  by  summons,  this  is  no  ground  of  prohibition. 
Lord  Abijiger  C.  B.  It  is  no  ground  that  the  defendant 
has  set  up  a  good  defence  in  the  spiritual  court.] 

(a)  5  East,  365.'  (b)  1  H.  Bl.  476. 

(c)  2  Cowp.  422.  {(1)  II  A.      E.  743. 

T  2  Marriao^e 

o 
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1841.       Marriage  is  a  matter  not  more  exclusively  appropriated 
to  the  ecclesiastical  courts  than  church  rate ;  yet,  except 
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against  wlien  a  Statute  is  in  question,  no  instance  occurs  of  an 
attempt  to  interiere  with  their  determinations  upon  that 
matter.  Even  when  a  question  arose  on  the  construction 
of  the  Marriage  Act,  5  8>c  6  W,  4.  c.  54.,  the  dissatisfied 
party  never  thought  of  prohibiting  the  ecclesiastical 
judge,  but  carried  the  case,  on  appeal,  to  the  Privy 
Council ;  Sherwood  v.  Rai/  (a).  iRolfe  B.  How  is  the  case 
distinguished  from  the  case  of  Ho?ne  v.  Eati  Camden  (Z>) 
on  the  Prize  Acts?]  The  judgment  of  the  Common 
Pleas,  in  that  case,  was  reversed  in  the  King's  Bench 
and  House  of  Lords ;  and  it  was  eventually  held  (c) 
that  prohibition  did  not  lie.  All  the  cases  shew  that 
the  spiritual  court  is  not  to  be  prohibited  while  adju- 
dicating on  matter  of  a  purely  spiritual  nature,  whether 
its  decision  be  right  or  wrong ;  Breedon  v.  Gill  (d)^ 
Anonymous  [e)^  StarJcey  \.  Barton  [g),  Chadron  v.  Har- 
ris (7i),  Buck  V.  Amcotts  (z),  Bridgeman^s  Case  [Jc),  Cop- 
lei/s  Case  (Z),  Guillan  v.  Gill  (ttz),  Juxon  v.  Byron  {n\ 
Anonymous  (o),  Symes  v.  Symes  {p),  the  judgments  of 
Lord  Kenyon  C.  J.  and  Buller  J.  in  Leman  v.  Goulty  {q), 
Wilson  V.  M'Math  (r).  Rex  v.  Coleridge  (s\  Ches- 
terton  V.  Farlar  (t),    Ex  parte   Smyth  (u),  Jeffrey\s 

(a)  1  Mo.  P.  C.  Ca.  353.  (b)  1  H.  Bl.  416. 

(c)  4  T.  R.  382.  2  H.  Bl.  533. 

(d)  1  Ld.  Ray.  219. ;  seei6.  221.,  per  Holt  C.  J. 

(e)  Freevi.  IC.  B.  ^  C.  P.  290.  (g)  Yelv.  172. 
(h)  Noy.  12.  (0  Noy.  127. 
{k)  Hob.  11.  (0  Hardr.  406. 
(m)  1  Lev.  164.  2  Lev.  64. 
(o)  March.  New  Ca.  92.  pi.  152.              {p)  2  Burr.  813. 
[q)  3  T.  B.  3. 

(r)  3  B.     Aid.  241.    S.  C.  3  Phill.  Ecc.  Rep.  61. 

(5)  2  B.     Aid.  806.  {t)  1  A.  ^  E.IIS. 

(xt)  2  C.  M.  ^  R.  748.  S.  C.  Tyrwh.  §•  Gr,  222.  S.  C.  3A.^E.ll9. 
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Case  (a),  Paget  v.  Crumpton  (Z>),  Sir  Robert  Lee's  Case,  1841. 
JRoL  Ab.  Prohibition  (H),  6.  ;  and  the  judgment  of  Bid- 
ler  J.  in  Lord  Camden  v.  Home,  in  error  from  the  Com-  against 
mon  Pleas  (c).  The  impropriety  of  an  apphcation  to 
the  courts  of  common  law  in  a  case  of  this  kind  will  be 
apparent  if  we  suppose  that  the  Consistory  court  had 
held  the  rate  bad,  and  the  court  of  appeal  had  reversed 
the  decision.  A  prohibition  would  then  have  been  sued 
for  to  set  up  the  decision  of  the  court  below.  Gare  v. 
Gapper  {d),  reported  at  another  stage  of  the  suit  as 
Gould  V.  Gapper  (e),  was  much  relied  upon  in  the  court 
below  (g) ;  and  Patteson  J.  appears  to  have  yielded  with 
reluctance  to  its  authority  (/z).  Yet  it  appears  to  have 
no  application  to  the  present  case ;  for,  whether  the 
decision  be  correct  or  not,  it  turned  on  a  question  of 
merely  temporal  cognizance,  namely,  the  construction 
of  an  inclosure  act.  Bhmt  v.  Harwood  (/)  turned  wholly 
on  the  Church  Building  Acts ;  and  no  point  was  raised 
as  to  the  jurisdiction  of  this  court  to  interpose. 

Sir  Joh7i  Campbell  (k),  Attorney  General,  for  the  de- 
fendant in  error.  There  is  no  doubt  that  a  rate,  made 
with  the  assent  of  a  majority  of  the  parishioners,  is  a  tax 
which  cannot  legally  be  resisted,  and  that  the  parish  is 
bound  by  the  existing  law  to  repair  the  nave  of  the 
church ;  there  is  also  no  doubt  that  a  colourable  ad- 
journment is  in  law  an  absolute  refusal.  All  that  the 
defendant  in  error  is  bound  to  establish,  in  order  to 
entitle  himself  to  a  prohition,  is,  that  the  rate  was  made 

(a)  5  Rep.  66.  (b)  Cro.  El.  659. 

(c)  4  T.  R.  382.  397.  (d)  3  Hast,  472. 

(e)  5  East,  345.  (g)  Ante,  p.  258. 

(/i)  See  ante,  p.  264.,  and  BUmt  v.  Harwood,  8  A.  8f  E.  610.  619. 
(?)  8  ^.  ^  jB.  610.  (k)  December  1. 
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ill  opposition  to  the  express  dissent  of  the  majority,  and 
is  therefore  illegal  and  invalid  at  common  law.  It  is 
suggested  on  the  other  side  that  the  heading  of  a 
church  rate  is  a  modern  form,  and  that  the  required 
concurrence  of  the  parish  in  all  rates  is  a  doctrine  of 
modern  introduction  against  the  general  reason  and 
analogies  of  the  law.  The  probability  is  that  the  usurp- 
ation has  been  upon  the  parish,  and  not  by  the  parish. 
It  is  admitted  by  the  text  writers  that  the  reparation  of 
every  part  of  the  church  was  originally  a  charge  upon 
the  tithe;  1  BL  Com,  384.;  Degge^  Parson^ s  Counsellor ^ 
P.  1.  ch.  12.  [a) ;  Burn,  Ecc.  Law,  tit.  Appropriation  I. 
and  Church  VI.  The  burden  seems  to  have  been  par- 
tially shifted  from  the  clergy  and  their  tithe  to  the 
laity;  and  the  jurisdiction  of  the  spiritual  court  to  en- 
force the  liability  of  the  parish  was  probably  established 
by  the  stat.  Circumspecte  agatis,  13  Ed.  1.  st.  4.  (anno 
1285)  (6),  since  which  period  it  has  become  the  peculiar 
law  of  this  nation,  unknown  in  other  countries,  that  the 
laity  are  bound  to  repair  the  nave ;  Hawkins  v.  Bous  (c). 
It  lies  on  the  plaintiffs  in  error  to  satisfy  this  court  that 
churchwardens  may  impose  rates  without  the  assent  of 
the  vestry ;  a  proposition  which  is  not  supported  either 
by  reason  or  by  authority.  They  are  not  appointed 
solely  by  the  parish;  generally,  only  one  of  two  can  be 
so  appointed  where  the  parson  and  parish  disagree ;  and, 
where  by  custom  there  is  only  one,  the  same  custom 
may  give  the  appointment  of  that  one  either  to  the 
minister  or  to  a  third  person.    Suppose  there  are  two, 

(a)  P.  136.  (4th  ed.) 

(6)  See  Letter  on  the  Law  of  Church-rates,  by  Sir  Johji  Camphell 
{Ridgway,  London.  1837),  pp.  2,  3,  4.,  4th  ed.,  which  was  referred  to  by 
the  Attorney  General. 

(c)  Carth.  360.,  per  Holt  C.  J. 

and 
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and  they  differ  in  their  opinions,  how  is  the  rate  to  be  184;1, 
made  ?   Why  summon  the  parishioners  at  all,  if  their 

^  Veley 

voice  is  to  be  wholly  disregarded  ?   It  is  as  if  the  King       against  . 

BURDER, 

assembled  his  parliament  to  assent  to  a  tax,  and  then 
made  a  tax  without  such  assent.  There  is  no  resem- 
blance to  the  case  of  a  poor  rate ;  for  there  the  officers 
make  the  rate  in  the  first  instance  without  consulting 
the  parish.  Here  it  is  admitted  that  the  parish  must  be 
summoned,  and  the  officers  outvoted,  before  the  power 
to  make  a  rate  vests  in  them.  Church  rates  are  founded 
on  no  statute.  If  the  churchwardens  have  the  power 
now  ascribed  to  them,  they  must  have  had  it  from  time 
immemorial;  yet  during  so  many  centuries  only  one 
instance  can  be  shewn  before  the  present,  in  which 
the  power  has  been  successfully  exercised.  Before  the 
Reformation  an  interdict  may  have  been  effectual ;  or 
the  terrors  of  excommunication  may  have  been  suffi- 
cient. Since  that  event  there  has  been  no  interval  of 
time  in  which  disputes  respecting  church  rates  have 
not  existed.  Puritans,  Presbyterians  («),  Independents, 
Quakers,  and  dissenters  of  every  sect  have  called  them 
in  question,  and  refused  to  contribute  to  repairs.  Many 

(a)  The  Presbyterian  party,  when  it  predominated  in  parliament,  ap- 
pears to  have  recognised  and  adopted  the  principle  of  a  compulsory  church 
rate ;  for,  after  the  ecclesiastical  jurisdiction  had  been  abolished,  an 
ordinance  was  passed,  9th  February  1647,  which  authorised  the  church- 
wardens and  overseers  of  the  poor  of  any  parish  to  make  rates  for  the 
repair  of  the  parish  church,  and,  upon  confirmation  by  the  two  next  jus- 
tices, to  levy  them  by  distress  and  sale.  The  ordinance  also  ratified 
all  rates  made  theretofore,  since  March  1641,  by  churchwardens  "  by 
themselves  or  xvitli  others,  according  to  the  custom  of  such  church  "  &c. 
Upon  neglect  of  the  churchwardens,  the  justices  of  the  peace  were  ena- 
bled to  order  repairs  to  be  done,  either  upon  their  own  view  or  upon 
certificate,  and  to  bind  over  the  parish  officers  to  appear  at  the  quarter 
sessions.  Scobell,  Pt.  I.  p.  139.  That  this  ordinance  was  extensively 
acted  upon,  appears  from  contemporary  sessions  books  which  the  reporter 
has  had  occasion  to  examine. 
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1841.      cases  are  on  record  which  attest  the  difficulty  of  obtain- 

 ^      ing  funds  for  the  service  of  the  church,  especially  during 

against  the  reign  of  Charles  II.  {a).  Commissions  have  issued 
BuRDKR.  by  the  bishop  to  assess  the  parish ;  v^rits  of  mandamus 
have  been^^moved  for ;  but  all  methods  have  proved  in- 
effectual. If  the  churchwardens  had  been  considered  to 
have  the  power  to  make  a  rate  of  themselves,  it  cannot 
be  doubted  that  they  would  have  resorted  to  it,  and 
that  it  would  long  ago  have  absorbed  all  other  powers. 
The  argument  arising  from  this  long  silence  of  the 
courts,  and  the  total  absence  of  precedents,  ought  to 
outweigh  any  extrajudicial  dicta  of  judges,  that  may  be 
thought  to  favour  the  power  of  the  churchwardens.  But, 
in  fact,  the  authorities  are  all  the  other  way. 

The  earliest  precedent  is  that  of  a  monition  against 
the  parishioners  of  Malton  to  repair  the  tower  of  their 
church,  issued  in  1292  by  the  Bishop  of  Lincoln^  in  the 
appendix  to  Oughton,  Ordo  Judiciorum  {b).  According  to 
the  plaintiffs'  argument,  the  churchwardens,  and  not  the 
parishioners,  should  have  been  monished.  In  the  same 
volume  are  a  series  of  forms  for  compelling  payment 
of  rates,  in  all  of  which  the  parishioners  are  alleged  to 
have  been  parties  to  the  making  of  the  rate  (c).  The 
earliest  reported  case  is  in  Year  Book,  Ed.  3.  fo.  18. 
pi.  13.J  where  the  defendant  in  replevin  avowed  for  a 
church  rate  assessed  by  the  assent  of  the  parishioners,  of 
whom  the  plaintiff  was  one,  and  the  plaintiff  took  issue  on 
the  assent.  The  assent  was  therefore  considered  a  ma- 
terial allegation  upon  which  the  validity  of  the  rate  de- 

(a)  A  pamphlet  by  Dr.  Nicholl,  on  Church  rates  {London.  Rivinglon, 
1837),  was  referred  to  by  the  Attorney  General  in  proof  of  his  statement. 
{b)  2  Vol.  292.  (c)  See  2  Vol,  325—500. 

pended ; 
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pencled(a) ;  and  the  case  further  proves  that  this  court  184<1. 
will  take  cognizance  of  the  validity  of  such  rate  upon  a  ^elzy 
proceeding  grounded  upon  it.    Thus  in  an  action  of  against 

BuRDER. 

trespass,  if  the  defendant  justified  under  a  writ  de  con- 
tumace  capiendo  issued  to  enforce  a  rate  which  appeared 
on  the  face  of  the  writ  to  have  been  made  by  the  con- 
stable, a  court  of  common  law  would  take  notice  of  its 
nullity.  Jeffrey^ s  Case  {b)  is  also  an  authority ;  for,  al- 
though the  rate  in  that  case  was  required  for  necessary 
repairs,  the  fourth  resolution  shews  that  it  can  be  made 
only  by  the  churchwardens  and  "  greater  part  of  the 
parishioners"  met  together  on  a  general  warning. 
[Lord  Abinger  C.  B.  The  resolution  does  not  say  that 
it  can  only  be  so  made.]  That  is  implied.  The  reso- 
lutions in  Coke's  Reports  usually  exhaust  all  the  law  on 
the  subject.  If  the  power  contended  for  had  then  been 
supposed  to  exist,  it  would  no  doubt  have  been  stated 
in  the  form  of  another  resolution.  The  only  distinction 
is  that  the  churchwardens,  having  funds,  may  do  repairs 
without  assent ;  but,  where  the  object  is  to  raise  funds, 
assent  is  necessary  whatever  be  the  intended  application 
of  them.  In  Methold  v.  Winn  {c)  the  churchwardens 
raised  money  to  recast  bells  and  repair  windows  by  a 

(a)  The  case  is  not  very  clearly  reported.  See  S.  C.  Bro.  Ab.  Cus- 
tomes,  pi.  6.  Double  Flee,  pi.  24.  Statham's  Ab.  Avowre,  pi.  9.  Filz.  Ab. 
Avowre,  pi.  74.  The  last  appears  to  to  be  an  original  report,  and  not 
merely  an  abridgment  of  the  case  in  the  Year  Book.  The  only  decision 
in  the  case  (if  in  fact  there  was  any  decision)  seems  to  have  been  that  a 
plea,  alleging  a  church  rate  made  by  the  assent  of  the  parishioners  at  a 
meeting  with  an  express  power  of  distress,  is  not  bad  for  duplicity  be- 
cause it  also  alleges  an  immemorial  custom  in  support  of  the  usage.  The 
plaintiff  took  issue  on  the  assent ;  but  doubts  appear  to  have  been  enter  , 
tained  whether  the  avowry  was  not  bad  :  on  which  point  see,  especially, 
the  report  of  Fitzherbert.  See  the  comments  upon  this  case  in  Popham's 
Rep.  197.  per  Doddridge  J. 

(6)  5  Rep.  66.  {c)  1  Roll.  Ab.  393. 

sale 


Bu 


RDEK. 


^82  [CASE  IN  HILARY  VACATION 

184<1.  sale  of  part  of  the  materials  of  the  church;  but  their 
power  to  do  so  is  expressly  referred  to  the  assent  and 
aga'mst  agreement  of  the  parishioners.  In  an  Anonymous  {a)  case 
in  Popham^  prohibition  was  denied,  because  the  assess- 
ment by  the  majority  was  held  binding.  \_Alderson  B.  The 
rate  there  was  for  additional  bells,  which  are  said  to  be 
"  matter  of  curiosiPy^,  and  not  of  necessity."  The  power 
to  bind  the  minority  for  things  new  and  unnecessary 
seems  to  be  a  larger  power  than  the  one  now  sought  to 
be  established.  There  is  no  limit  to  it.]  In  Cockhurn 
V.  Harvey  (b)  Lord  Tenterden  C.  J.  says  that  rates  for 
the  repair  of  churches  are,  by  the  common  law,  to  be 
made  by  the  churchwardens  and  inhabitants  in  vestry 
assembled,  if  there  be  no  select  vestry  by  usage  or 
statute.  He  makes  no  exception  in  favour  of  a  rate  by 
churchwardens  alone.  Lynd'wood^  who  states  the  obliga- 
tion of  the  laity  to  repair  the  nave  by  the  custom  of 
England,  and  points  out  the  method  of  compelling  the 
parishioners  by  excommunication  or  interdict,  does  not 
suggest  any  power  of  the  churchwardens  alone  to  make 
a  rate ;  on  the  contrary,  he  says  that  they  are  not  punish- 
able if  they  are  not  provided  with  funds.  "  ^stimo  quod 
si  sufficienter  habere  possunt  unde  fiat  reparatio  hujus- 
modi,  tunc,  si  circa  hoc  negligentes  extiterint,  possunt  per 
censuram  ad  hoc  compelli.  Aiioquin  si  per  eos  non 
steterit,  non  esset  contra  eos  sic  procedendum "  (c). 
[Lord  Ahinger  C.  B.  The  interdict  is  an  unreasonable 
proceeding  in  this  respect,  that  it  confounds  the  innocent 
with  the  guilty.    Alderson  B.    It  may  be  very  proper 

(a)  Poph.  197.    The  case  is  one  of  the  additional  cases  by  an  anony- 
mous reporter  at  the  end  of  Pophain's  Reports. 

(b)  2  B.  c^-  Ad.  797. 

(c)  LyncL  Provincial.  53.  note        (ed.  Oxford). 

when 
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when  the  church  becomes  unfit  for  its  sacred  purposes.]  IS^l. 

Ayliffe,  a  high  authority  on  this  subject,  distinctly  denies 

the  power  of  the  churchwardens  to  proceed  to  make  a  against 

BURDER. 

tax  of  themselves  (a).  Gibson  {b)  and  Prideaux  {c)  agree 
in  requiring  the  assent  of  the  parishioners,  though  they 
allow  that  a  rate  may  be  made  by  the  churchwardens 
alone  when  the  parishioners  are  voluntarily  absent  after 
due  notice.  It  is  probable  that  this  power,  exercisable 
in  the  absence  of  the  inhabitants,  has  given  rise  to  a 
belief  that  it  resides  essentially  and  exclusively  in  the 
officers  themselves,  and  that  they  may  make  a  rate  pro- 
prio  vigore  in  defiance  of  the  parish.  The  passage  in 
Prideaux's  book,  relied  on  by  the  other  side,  is  recon- 
ciled with  the  passage  just  cited,  by  admitting  that 
the  churchwardens,  having  raised  funds  by  a  legal  rate, 
are  not  bound  to  consult  the  vestry  respecting  the  ap- 
plication of  the  funds  to  necessary  repairs. 

The  form  of  a  church  rate,  as  given  by  all  the  text 
writers,  proves  the  universal  practice.  It  always  pur- 
ports to  be  made  by  "  the  churchwardens  and  other 
parishioners  "  i^d).  In  fact  the  churchwardens  only  at- 
tend as  parishioners.  Their  assent  is  not  material ; 
Bac,  Ab.  Churchwardens  (C) ;  and,  though  the  forms 
never  omit  their  names,  and  their  presence  may  per- 
haps be  necessary,  yet  their  powers,  as  to  rating,  seem 
to  be  no  other  than  those  of  simple  parishioners. 
[_Rolfe  B.  You  may  compare  it  to  the  case  of  a  cor- 
porate act,  which  purports  to  be  by  the  mayor  and 
corporation,  though  the  mayor  may  have  dissented.] 

(a)  Parergon.  455.  (b)  Codex.  220.  (Isted.  1.  ;  196.  2d  ed.) 

(c)  Directions  to  Churchwardens,  p.  77.  (ed.  Tyrwhitt.) 

(d)  Prideaux.87.  ;  1  Burn.  E.  L.  385.  (8th  ed.);  Rogers  on  Eccle- 
siastical Law,  993. ;  were  cited. 

The 
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184^1.      The  books  of  entries  invariably  shew  the  same  practice 
and  form  of  rate.    In  one  of  them  (a)  it  appears  that 

Veley  ^  ^  ^  \   /  1  1 

against       a  prohibition  was  issued  to  a  suit  for  levying  a  rate  made 

BURDEII. 

by  the  churchwardens  and  a  few  parishioners  {"  pau- 
culos  parochianos ")  without  notice  or  assent  of  the 
majority.  In  Wayte  v.  German  (b)  it  is  clear  that  the 
prohibition  would  have  been  granted,  if  the  Court  had 
not  presumed  the  assent  of  the  majority.  ComyyiSi  in 
his  Digest  (c),  is  an  authority  against  the  rate ;  and  this 
is  the  stronger,  inasmuch  as  he  knew  of,  and  referred  to, 
the  case  in  Ventris,  on  which  reliance  is  placed  by  the 
plaintiff.  Pierse  v.  Prouse  (d),  though  variously  re- 
ported, is,  at  all  events,  a  clear  authority  on  both  points ; 
so  is  Rogers  v.  Davenant  {e),  which  is  not  to  be  dis- 
tinguished, in  principle,  from  the  present  case.  In 
Roberfs  Case  (g)  a  suit  for  a  rate,  made  by  churchwar- 
dens alone,  was  prohibited.  Wheler  v.  Lambert  {/?)  and 
the  dicta  of  Lords  Stowell  and  Tenter  den  in  Groves  v. 
The  Rector  of  Hornsey  {i),  and  in  RexN.  Wilson  [k), 
also  negative  the  existence  of  any  such  power  in  the 
churchwardens  alone.  Indeed,  the  want  of  some  such 
power  was  so  much  felt  by  Archbishop  Craiimer^  that  in 
the  Reformatio  Legum  Ecclesiasticarum^  prepared  under 
his  superintendence  in  the  reign  of  Edward  VI.,  he 
proposed  to  enable  the  churchwardens  to  make  a  rate 

(a)  Clift.  Ent.  581. 

(6)  2  Show.  141.  (c)  Esglise,  (G  2.). 

{d)  1  Salk.  165.  -S*.  C.  Holt,  J  39.  ;  Comb.  344.  ;  12  Mod.  83. ;  1  Ld, 
Bay.  59. ;  5  Mod.  390. ;  Carth.  360. ;  also  in  Consetfs  Practice,  414.,  by 
the  name  of  Hawkins  v.  Lyon. 

(e)  1  Mod.  1 94. ;  2  Mod.  8.  ;  1  Freem.  K.  B.  ^  C.  P.  286. 

(g)  Helley,  61. 

(/i)  3  Keb.  533.  S.  C.  Whaley  v.  Lambert,  Bac.  Ab.  Churclmardens 
(A). 

(i)  1  Hagg,.  Con.  R.  188.  (k)  5  Dow.     My.  602. 

with 
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with  the  consent  of  "  four  of  the  graver  parishion-  1841. 

ers"  {a).    It  is,  however,  well  known  that  the  system  of 

canon  law,  as  then  reformed,  never  obtained  the  proper  agai?ist 

\  BURDER. 

sanction  so  as  to  become  the  spiritual  law  of  this 
country. 

It  is  argued,  on  the  other  side,  that  the  churchwar- 
dens have  been  used  to  procure  the  attendance  and 
consent  of  the  parishioners  as  a  matter  of  precaution,  in 
order  to  secure  their  rates  from  being  questioned  in  the 
spiritual  court.  If  that  were  so,  it  would  be  more  con- 
sistent to  contend  for  a  general  authority  to  make  rates 
without  even  summoning  the  parishioners ;  whereas  the 
plaintiff  contends  only  for  an  authority  contingent  on 
previous  refusal  of  the  vestry. 

Then  the  authorities  cited  in  favour  of  the  rate  are 
few  and  inconclusive.  Neither  the  statute  of  Circum- 
specte  agatis,  13  Ed.  1.  st.  4.,  nor  the  statute  Ne  rector 
prosternat  arbores  in  cemiterio,  35  Ed.  1.  st.  2.,  are 
material ;  for  the  question  is,  not  whether  the  parish  are 
liable  to  repairs,  but  how  the  obligation  is  to  be  en- 
forced. Dcgge  is  the  earliest  authority  ;  and  he,  in  the 
passage  cited,  leaves  the  point  undecided.  The  next  is 
the  anonymous  case,  since  called  Thursficld  v.  Jones 
on  which  great  reliance  is  placed,  but  which  is  entitled 
to  no  weight.  The  Court  granted  a  rule  nisi  for  a  pro- 
hibition ;  and,  if  the  abstract  of  the  case  in  the  index  is 
correct,  the  obiter  dictum  in  it  is  consistent  with  un- 
doubted law,  for  it  is  there  stated  that  churchwardens 
"  may  make  rates  themselves,  if  the  parishioners  are 
summoned  and  refuse  to  meet."  In  the  report  itself, 
the  word  or  is  used  instead  of  and.    Gaiidern  v.  Selhy  {c) 

(a)  Tit.  Be  ecclesiarum  gardianis.  (b)  1  l^ent.  367. 

(c)  1  Curt.  Ecc.  Rep,  394. 

is 
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1841.       is  certainly  an  authority  of  more  weight;  but  its  ex- 
istence  was  unknown  till  very  lately.    It  has  never  been 
against       recoguised  or  cited  either  in  the  spiritual  or  temporal 
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courts ;  and  it  is  now  to  be  reconsidered  as  if  the  pre- 
sent were  a  motion  for  a  prohibition  in  that  very  case. 
Then  Sir  W.  Scott^s  opinion  at  the  bar  has  been  cited  («) : 
but  the  responsa  prudentum  are  no  part  of  bur  law; 
and,  if  they  were,  the  opinion  is  not  at  all  in  point ;  for 
it  is  evident  that  Sir  W,  Scott  thought  that  the  consent 
of  the  parishioners  had  in  fact  been  substantially  given 
to  the  rate,  when  they  authorized  the  doing  of  that 
which  rendered  a  rate  necessary  [h). 

It  has  been  argued  that  the  parish  officers  must  have 
the  power  of  making  rates,  because  the  proceedings  in 
the  ecclesiastical  courts  to  compel  repairs  are  always 
taken  against  them.  But  the  passage  already  cited  from 
Lyndwood  shews  that  they  are  not  liable,  if  they  can 
shew  themselves  free  from  default.  Dawson  v.  WilJcin- 
son  (c)  and  NortJiwaite  v.  Bennett  (d)  confirm  that 
doctrine;  and  all  the  cases,  in  which  the  proceeding 
has  been  against  churchwardens,  assume  that  they 
either  have  sufficient  funds,  or  have  neglected  to  take 
the  necessary  steps  to  obtain  them. 

If,  then,  the  rate  has  been  illegally  made,  a  prohibi- 
tion lies.  This  is  the  second  point  in  the  case.  The 
rate  is  not  merely  irregular,  or  informal,  or  unequal ;  in 
which  cases  an  appeal  would  be  the  only  remedy ;  but 
it  is  a  nullity.    The  churchwardens  had  no  more  au- 

(a)  See  ante,  p.  254.  n.  (h). 

(b)  It  was  stated,  at  the  bar,  that  the  parishioners  in  that  case  acqui- 
esced in  the  opinion  of  Sir  W.  Scott,  and  that  a  rate  was  made, 

(c)  C.  T.  Hardw.  381.    ^S".  C.    Andr.  11. 
(rf)  4  Tyr.  236.    S.  C.   2  C.  ^  M.  316. 

thority 
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thority  than  a  mere  stranger;  and  the  court  below  had  18+1. 

no  jurisdiction,  because  the  rate,  which  is  the  founda- 

tion  of  the  jurisdiction,  had  no  existence.    It  is  not  by  agawst 
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calling  anything  a  church  rate,  that  the  spiritual  court 
can  exclude  the  interposition  of  the  common  law  courts. 
Every  argument,  now  used  against  a  prohibition,  applies 
equally  to  a  rate  made  by  the  bishop's  commission ;  yet 
the  authorities  on  that  point  are  express.  It  would 
indeed  appear  singular  if  the  law  had  permitted  the 
ecclesiastical  courts  to  assume  a  jurisdiction  by  such 
means,  and  to  leave  the  subject  to  take  his  remedy  by 
appeal,  when  it  is  remembered  that,  before  the  Reform- 
ation, the  ultimate  appeal  from  those  courts  was  to 
Rome.  [Lord  Ahinger  C.  B.  Is  it  clear  that  the  law 
permitted  such  appeals  ?]  No  statute  before  24?  Hen.  8. 
c.  12.  prohibited  appeals  to  Rome,  Stat.  25  Ed.  3.  5^.  6. 
only  restrained  the  appointment  to  benefices  by  papal 
provisions :  27  Ed.  3.  st.l.c.l.  made  it  a  praemunire  to 
impeach  the  judgment  of  the  king's  court  by  suit  out 
of  the  realm:  38jEc?.  3.  st.2.  c.\.  prohibited  citations 
from  Rome  in  causes  cognizable  in  the  king's  courts. 
Nor  do  the  statutes  ^  Rich.  2.  c.  3.,  7  Rich.  2.  c.  12., 
12  Rich.  2.  c.  15.,  13  Rich.  2.  5^.  2.  c.  2,  3.,  16  Rich.  2. 
c.  5.,  2  Hen.  4.  c.  3,  4.,  though  passed  with  the  object 
of  resisting  the  usurpations  of  the  Roman  court,  in  any 
way  affect  appeals  on  matters  purely  ecclesiastical  (ci). 

If, 

(a)  The  constitutions  of  Clarendon  (a.b.  1 164)  distinctly  prohibited  any 
appeal  beyond  the  court  of  the  Archbishop,  without  the  assent  of  the 
king  ;  see  art.  8,  Wilkins"  Leges  Jnglosaxonicce,  321.  4  Lyttletoii's 
Hen.  2.  Jtppendix,  182.  So  in  8  Henry  3.  the  king  prohibited  an  ap- 
peal to  Rome  in  a  case  where  the  archbishop  had  been  required  to  certify 
the  legitimacy  of  the  plaintiff  in  an  assize  of  mort  d'ancestor.  Rot. 
Clans,  p.  629.  (ed.  1833.)  In  18  Ed.  3.  the  king  prohibited  any  one 
from  disturbing  the  Chancellor  of  Oxford  in  the  exercise  of  the  juris- 
diction 
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If,  therefore,  the  argument  of  the  plaintiff  be  sound, 
he  papal  see  would,  before  24?  Hen.  8.  c.  12.,  have  de- 
cided in  the  List  resort  upon  the  right  to  tax  the  lay 
subjects  of  this  realm. 

To  obviate  this  mischief,  the  writ  of  prohibition  was 
framed,  which  has  the  twofold  object  of  preventing  the 
necessity  of  an  appeal,  and  of  securing  uniformity  of 
decision,  by  subjecting  the  proceedings  of  all  subor- 
dinate courts  to  the  ultimate  revision  of  the  kins  in 
parliament.    The  ground  of  interference  here  is  a  defect 
of  jurisdiction ;  for,  where  there  is  no  rate,  there  is  no 
jurisdiction.  [Lord  Abinger  C.  B.   It  is  contended  that 
it  is  part  of  the  jurisdiction  of  the  court  below  to  enquire 
and  decide  what  is  a  lawful  rate.]    A  rate  duly  made 
is  exclusively  within  the  cognizance  of  the  court  Chris- 
tian ;  but  the  question,  who  is  to  make  it,  and  how  it  is 
to  be  made,  belongs  to  the  common  law  of  England.  The 
canonists  do  not  profess  to  decide  upon  it;  for  the  canon 
law  does  not  prescribe  a  form  of  rating,  nor,  indeed, 
enjoin  any  rate  at  all.  All  the  authorities  concur  in  shew- 
ing that  the  illegality  of  a  rate  is  ground  of  prohibition. 
Thus,  where  a  person  has  been  rated  for  ornaments 
according  to  his  real  estate,  or  one  who  is  not  a  parish- 
ioner has  been  rated,  or  wh^re  the  rate  has  been  only 
on  some  of  the  parishioners,  or  a  party  has  been  rated 


diction,  granted  to  him  by  charter,  by  prosecuting  an  appeal  to  the  court 
of  Rome.  Rot.  Pat.  8  18  Ed.  3.  p.  2.  m.  31.  See  also  Regist.  Brev. 
60,  61.  It  seems  clear,  however,  that,  where  the  appeal  in  a  matter 
spiritual  was  not  prejudicial  to  the  king  or  his  realm,  or  the  jurisdiction 
of  his  courts,  it  might,'before  stat.  24  Hen.  8.  c.  12.,  have  been  lawfully 
prosecuted ;  and,  where  a  signilicavit  issued  out  of  Chancery  to  enforce 
the  sentence  of  an  inferior  ecclesiastical  court,  an  appeal  to  Rome,  duly 
certified  to  the  king  in  Chancery,  entitled  the  party  to  a  supersedeas ;  see 
Year  Book,  20  Hen.  6.  25.,  F.  N.  B.  64  E.  65  B.,  Regist.  Brev.  68,  69. 

for 
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for  the  same  property  in  two  parishes,  a  prohibition  has  184-1. 
been  granted.  2  Rol.  Ab,  Prohibition  (K),  pi.  1,  2,  3.,  ib.  y^i.^y 
(H),  pi.  4.,  Rogers  v.  Davenant  (a),  Pierce  \,  Proiise  (5),  against 
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Blank  V.  Ne'wcomb{c),  Anonymous  {d),  Chambers's  Case{e), 
Huslif  V.  Cassock  (g),  Woodward's  Case  {h),  Anonymous  (z), 
Rebox^  V.  Bickerton  [k),  Blacket  v.  Blizard  (Z),  are  all 
authorities  for  the  defendant  in  error. 

Besides  the  cases  on  church  rates,  there  are  many 
others  in  which  a  prohibition  has  issued,  though  the 
subject  was  one  purely  of  ecclesiastical  cognizance ;  as 
where  the  churchwardens  have  been  cited  to  account, 
though  they  had  already  accounted ;  Wainwright  v. 
Bagsha'w{m),  So  in  suits  concerning  marriage;  Har- 
rison V.  Bnrwell  (/z),  Anonymous  (o).  Hicks  v.  Harris  {p), 
Boyle  V.  Boyle  {q).  Goidd  v.  Gapper  [r)  is  also  strongly 
in  point.  There  the  suit  below  was  for  subtraction 
of  tithes  ;  and  it  was  urged  that,  if  tlie  court  had  erred 
in  their  decision,  an  appeal  was  the  proper  remedy; 
but  Lord  Ellenborough  and  the  rest  of  the  court  of 
King's  Bench  held  that  prohibition  lay  even  after 
sentence,  where  the  spiritual  court  had  misconstrued 
a  statute.  That  case  has  never  been  questioned,  except 
in  Blunt  v.  Harwood  (5),  by  Patteson  J.,  who  has  since 

(a)  1  Mod.  194.  S.  C.  2  Mod,  8.  ;  1  Freent.  K.  B.  ^  C.  P.  286. 
{b)  1  Sulk.  165.    S.  C.    Hall,  139.  ;  Comb.  344.  ;  12  Mod.  83.  ;  1  Ld. 
Ray.  59. ;  5  Mod.  390.  ;  Garth.  360. 

(c)  \2Mod.  327.    S.  C.    Holt,  594.  {d)  12  Mod.  416. 

(e)  Noy,  136. 

(/f)  Comb.  132.  ;  Semb.  S.  C.  148. 

{li)  3  Mod.  211.    S.  C.   1  5aZA-.  164. ;  Comb.  132.,  but  differently  re- 
ported. 

(i)  7  Mod.  121. ;  see  also  Neimon  v.  Bawldry,  Id,  69. 
(Jc)  Bunb.  81.  (Z)  9B.  i  C.  851. 

(m)  2  Stra.  974.  (w)   Vaug.  206.  220. 

(o)  2  Mod.  314.  (jo)  12  Morf.  35. 

(q)  3  Mod.  164.  (r)  5  J?as^,  345. 

(s)  8A.^  E.  619. 

Vol.  XII.  U  retracted 
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1841.  retracted  his  doubts  (ante,  p.  264.).  In  Byerley  v.  Win- 
dm  (ci)  a  suit  respecting  the  right  to  a  pew  was  pro- 

Veley 

against  hibited.  In  Cockhurn  v.  Harvey  [b)  the  vaUdity  of  a  rate 
was  also  discussed  on  prohibition.  It  is  indeed  con- 
tended that  the  cases  which  turn  on  the  interpreta- 
tion of  statutes  are  not  in  point,  because  a  statute  is  of 
temporal  cognizance ;  but  there  is  no  sound  distinction 
between  the  misconstruction  of  statute  law  arid  a  wrong 
decision  on  a  rule  of  common  law.  In  both  cases, 
where  the  rate  is  bad  ex  facie,  a  prohibition  must  be 
awarded  ex  debito  justitiae. 

On  the  other  side,  all  the  cases  relied  upon  are  dis- 
tinguishable. In  Full  V.  Hutchins  [c)  the  application 
was  made  too  late.  In  StarJcey  v.  Barton  {d)  the  court 
below  had  come  to  a  right  decision.  Chadron  v,  Har- 
ris [e)  and  Btick  v.  Amcotts  (g)  assert  only  the  general 
rule,  that,  where  the  court  below  has  exclusive  juris- 
diction, no  prohibition  will  be  issued.  In  Bridgeman's 
Case  (h)  a  prohibition  was  granted,  though  an  appeal 
lay.  In  Copley's  Case  (?)  the  court  below  decided 
rightly  on  a  matter  merely  spiritual.  So  in  Guillan  v. 
Gill  (^),  Juxon  V.  Byron  (/),  and  the  case  of  St,  Mary 
Magdalen^  Bermondsey  (m).  The  general  proposition 
laid  down  in  Anonymous  {n)  is  not  disputed.  Leman  v. 
Gotdty  (o)  shews  only  that  the  courts  of  common  law  will 
not  decide  on  a  purely  spiritual  matter;  and  the  same 
observation  applies  to  Wilson  v.  M'MatJi  (p),  and  some 

(a)  5  B.4;C.  I.  (b)  2  B.  ^  Ad.  797. 

(c)  2  Cowp.  422.  {d)  Yelv.  172. 

(e)  Noy,  12.  (g)  Noy,  127. 

(/i)  H.ll.  *  ii)  Hardr.  406. 

{k)  1  Lev.  164.  {I)  2  Lev.  64. 

(m)  2  Mod.  222.  (n)  March.  New  Ca.  92,  pi.  152. 
(o)  3  T.  B.  3. 

(p)  SB.  i  Aid.  241.  S,  C.  3  Phill.  Ecc.  Rep.  61. 

other 
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other  cases  cited  on  the  other  side.  Jeffrey's  Case  (a) ^  184?1. 
Paget  V.  Crumpton  (b),  and  Sir  Robert  Lee's  Case  {c),  all  "^J" 
shew  that  the  courts  of  common  law  will  enquire  into  against 
the  validity  of  a  rate,  and  will  award  or  refuse  a  writ 
accordingly.  In  Chesterton  v.  Farlar{d)  the  writ  was 
applied  for  prematurely.  In  Ex  parte  Smyth  (e)  there 
was  no  excess  of  jurisdiction,  nor  any  transgression  of 
the  general  law  of  the  land.  In  Griffin  v.  Ellis  (g), 
recently  decided  in  the  Queen's  Bench,  in  which  the 
writ  was  refused,  there  was  no  pretence  for  treating  the 
rate  as  void.  The  only  real  question  there  was,  whether 
an  intended  misapplication  of  the  rate  was  a  ground  for 
prohibiting  a  suit  for  subtraction  of  it.  The  rate  was 
clearly  voidable  only,  and  not  void.  Here  the  rate  ap- 
pears on  the  face  of  it  to  be  merely  void.  Not  a  single 
case  has  been  produced,  in  which  a  prohibition  has  been 
refused  where  the  rate  was  void  on  the  face  of  it,  and 
the  court  below  has  proceeded  to  enforce  it. 

Sir  JV.  W,  Follett,  in  reply  {h).  It  is  admitted  that  the 
reparation  of  churches  is  a  legal  burthen  on  the  parish- 
ioners, capable,  at  all  events,  of  being  enforced  by 
ecclesiastical  process  ;  but  it  is  supposed  that  the  ob- 
ligation had  no  existence  till  it  received  the"  sanction  of 
the  statute  Circumspecte  agatis,  and  that  it  has  been  esta- 
blished by  the  successful  usurpation  of  the  clergy  of  this 
country.  There  is  no  ground  for  this  supposition.  There 
never  was  a  time  when  the  laity  of  this  country  were  not 
compellable  to  make  direct  contributions  to  such  repairs. 
As  early  as  Canute^  the  obligation  is  declared  by  law. 

(a)  5  Rep.  66.  {b)  Cro.  Eliz.  659. 

(c)  2  Rol.  Ab.  289.  Prohibition,  (H.),  pi.  6. 
(rf)  1  A.^E.  713.    See  S.  C.  1  Curt,  Ecc.Rep.  345. 
{e)  3  A.8f  E.  719.    S.  C.   2  C.  M.     R.  748. 
{g)  11  A,<l;  E.  743.  {h)  December  10th. 

U  2  «  Ad 
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1841.  "  Ad  refectionem  ecclesise  debet  omnis  populus  secun- 
■  dum  rectum  subvenire  "  (a).    In  the  council  of  Scotland, 

Velev  ^  ^ 

against       A.D.  ]  226,  the  liability  of  the  parishioners  is  recognised 
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as  then  subsisting.  "  Statuimus  quod  ecclesiae  ad  mo- 
dum  facultatum  ipsorum  parochianorum,  etper  ipsos  pa- 
rochianos,  et  cancella  earum  per  ipsos  rectores,  de  lapi- 
dibus  construantur,"  &c.  (b).  Again,  the  law  is  stated, 
as  it  now  is,  in  an  archiepiscopal  constitution  of  the 
province  of  York,  a.d.  1250(c),  and  in  another  of  Can- 
terbury,  a.d.  127.9 — 1292  (d).  It  is  therefore  clear  that 
the  usage  has  been,  at  least,  co-extensive  with  the  time 
of  legal  memory  (e).  There  is,  indeed,  reason  to  be- 
lieve that  the  usage  is  still  more  antient,  and  more  ex- 
tensively prevalent,  than  has  been  supposed ;  for  the 
capitularies  of  the  FranJcish  and  Lombard  -Kings,  in  the 
eighth  and  ninth  centuries,  put  church  repair  on  the 
same  footing  as  the  repair  of  roads  and  bridges,  to 
which  all  were  bound  to  contribute;  Lindenbrogius,  Codex 
Legg.  Antiq,  688.  (g).   It  is  also  certain  that  the  dictum 

(a)  Thorpe's  Ancient  Laws  aiid  Institutes  of  England,  vol.  i.  p.  410.  ; 
vol.  ii.  p.  540. 

{b)  1  Wilkins's  Condi  608.  [c)  2  Spelman's  Cone.  290. 

{d)  2  Spehnan's  Cone.  343.  There  is  a  constitution  to  the  same  effect 
of  the  Synod  of  Exeter,  1287,  in  2  Wilkins's  Cone.  137  —  140. 

(e)  Lord  Abinger  C.  B.  remarked,  in  the  course  of  argument,  that  "the 
authorities  for  compelling  parishioners  by  excommunication  do  not  prove 
that  there  was  no  other  remedy.  The  provisions  of  Magna  Charta  are 
sanctioned  by  sentence  of  excommunication.  It  was  the  fashion  of  the 
times." 

A  similar  sanction  appears  to  have  been  common  in  other  countries. 
"  Fuit  olim  et  alia  non  dissimilis  ratio  contumacize  puniendse  :  Excom- 
municatio,  scilicet,  in  subsidium  brachii  secularis  ab  ecclesiasticis  impetrata, 
sub  eo  tempore  cum  eorum  potentia  hoc  fulmine  prEeponderaret."  Stiern- 
hook  de  Jure  Sueonum,  ^c.  p.  127,  128.  ed  Holm.  1672. 

ig)  "  De  restauratione  ecclesia?,  vel  ponte  faciendo,  aut  strata  res- 
tauranda,  omnia  generaliter  faciant  homines,  sicut  antiqua  fuit  consue- 
tudo,"  &c.  See  also  Baluzii  Capit.  Reg.  Franc,  vol.  i.  p.  530.  ;  Canciani. 
Barb.  Legg.  Antiq.  vol.  i.  p.  2  J  9,  "  Ecclesiee,  vel  queelibet  pia  loca,"  &c. 

attributed 
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attributed  to  Holt  C.  J.,  and  referred  to  in  thejudg-  1841. 
ment  of  the  court  of  Queen's  Bench,  is  unfounded,  and 

Veley 

that  the  law  of  England  differs  very  little  from  the  law  against 

n         ^  •  r  Ti  /    \  BuRDER. 

or,  at  least,  a  large  portion  or  Europe  (a). 

As  to  the  rate,  it  is  argued  that  it  would  be  use- 
less to  summon  the  parishioners  if  the  rate  can  be 
made  without  their  consent.  But  the  answer  is,  that 
many  of  the  subjects  of  a  rate  do,  in  fact,  require 
their  consent ;  and  that  their  aid  is  most  important 
in  apportioning  the  amount  among  themselves.  In 
Stat.  10  An?i.  c.  11.,  for  building  new  churches  in  Lon- 
don, the  power  now  claimed  by  the  churchwardens 
seems  to  be  recognised  ;  for,  after  providing  for  annual 
meetings  of  the  vestry  in  divided  parishes  to  make  as- 
sessments (sect.  24),  the  statute  directs  that,  if  such 
meetings  are  not  had,  the  churchwardens  shall  them- 
selves assess  the  inhabitants  for  the  repairs  as  they 
"  might  have  done  before  any  division  made."  The 
distinction  between  things  of  necessity,  and  of  ornament 
or  addition,  has  been  strongly  pointed  out  and  enforced 
"  in  Pearce  \.  Hughes  {h)^  and  Taunw.  Owen  (c),  in  the 
judgment  of  Dr.  Lushington. 

It  is  said  that  church  rates  have  been  constantly  re- 
sisted since  the  Reformation,  especially  in  the  seven- 
teenth century,  and  that  this  power,  if  it  existed,  would 
long  ago  have  been  exercised  and  established  by  re- 
peated decisions.     But  there  is  no  satisfactory  proof 

(a)  In  proof  of  this,  he  referred  to  Hericourt,  Loix  Ecclesiastiqiiesy 
p.  640.  (ed.  1719),  and  Van  Espen.  Jus.  Ecclesiastmnn  Universnm,  vol.  i. 
p.  638.,  ed.  Lovan.  1778.  "  In  reparandis  ecclesiis  fere  passim  con- 
suetudo  ad  populum  navis  ecclesiae  reparationera  transtulit,"  &c. 

(6)  3  Hagg.  Con.  Rep.  16. 

(c)  Cited  from  MS.  by  Sir  W.  Follett,  who  also  referred  to  a  report  in 
7  Monthly  Law  Mag.  p.  86. 

Us  of 
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1841.       of  any  such  resistance  except  by  the  members  of  one 
"       sect  («),  whose  opposition  occasioned  the  passing  of 
against       7  &  8      3.  c,  34.    The  existence  and  preservation  of 

BuKDKR.  •Ill 

a  parish  church  are  matters  of  civil  as  well  as  reh- 
gious  necessity.  The  common  law  of  England  provided 
no  remedy  for  dower  unless  the  bishop  could  certify 
a  marriage  in  facie  ecclesiae.  Numerous  acts  of  parlia- 
ment direct  notices  to  be  affixed  to  the  church  door, 
and  would  be  inoperative  if  there  was  no  church.  Other 
statutes  require  regular  attendance  at  the  parish  church. 
If  the  argument  of  the  defendant  prevails,  there  will 
be  an  injury  without  a  remedy,  and  an  admitted  ob- 
ligation without  any  means  to  enforce  it. 

It  is  contended  that  the  burden  lies  on  the  plaintiffs  to 
shew  that  the  rate  is  valid.  But  the  plaintiffs  deny  this. 
They  insist  that  it  lies  on  a  party,  who  prays  for  a  pro- 
hibition, to  satisfy  this  court  that  there  has  been  an 
excess  of  jurisdiction.  The  presumption  is  in  favour 
of  the  court  that  has  exclusive  jurisdiction.  The  rate 
must  be  shewn  to  be  clearly  void,  otherwise  this  court 
will  not  prohibit. 

The  authorities  relied  upon  by  the  defendant  do 
not  establish  the  proposition.  The  case  in  Yearh. 
44  Ed,  3.  {b)  is  inconclusive.  It  turns  on  a  custom  to 
distrain ;  and  the  assent  was  alleged  to  the  distress,  not 
to  the  rate.  Except  for  this  custom,  the  case  could  not 
have  come  before  the  court  in  the  form  of  an  action  of 
replevin.  Roberfs  Case  [c)  seems  to  have  been  upon  a 
rate  for  "  re-edifying  of  seats,"  which  cannot  be  done 
without  the  assent  of  parishioners  ;  but  the  report  itself 

(a)  See  the  case  of  5'^,  Mary  Magdalen,  Bermondsey,  2  Mod.  222,  223.  ; 
see  also  ante,  p.  279.  note  (a). 

(6)  Fo.  18.  pi.  IS.  (c)  Hetl.  61. 

is 
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is  unintelligible  (a).    Anonymous  (h),  in  Popham,  is  not  1841. 

in  point,  from  the  reason  already  suggested  by  the  court 

in  the  argument;  and  the  prohibition  was  refused.    In  against 

BURDER. 

Wayte  v.  German  [c)  no  prohibition  was  granted.  The 
question  there  discussed  was  the  right  to  rebuild  a 
church  de  novo;  the  rate  is  said  by  the  reporter  to 
have  been  ultimately  acquiesced  in ;  and  Levinz  J.  ob- 
serves that,  "  when  there  was  a  pretended  power  of  the 
pope  in  opposition  to  the  king,  'twas  an  objection  fit  to 
be  made,  but  now  it  is  the  king's  ecclesiastical  law." 
Dawson  v.  Wilkinson  (d)  only  shews  that  the  spiritual 
court  cannot  compel  churchwardens  to  make  a  rate  to 
reimburse  their  predecessors.  Rogers  v.  Davenant  {e) 
was  a  clear  case  of  excess  of  jurisdiction  ;  for  the  Court 
cannot,  either  by  itself  or  its  commissioners,  impose  a 
rate.  Whelerv.  Lambert  {g)  goes  too  far;  for,  according 
to  that  case,  the  parishioners  alone  might  make  a  rate 
without  the  churchwardens,  which  is  contradicted  by  the 
universal  practice.  As  to  the  proceeding  against  church- 

(a)  The  passage  cited  was  this :  "  The  Court  agreed  that  the  tax  can- 
not be  made  by  the  churchwardens ;  but  by  the  greater  number  of  the 
inhabitants  it  may,  and  a  prohibition  was  granted.  But,  by  Yelverton,  if 
it "  (he  ?)  "  be  cited  ex  officio,  a  prohibition  will  not  lye.  For  so  it  was  ex 
insinuatione  &c.  For  the  wardens  came  and  prayed  a  citation  &c.  But 
by  Richardson,  Harvey,  and  Crook,  privately,  a  prohibition  will  lye  in  both 
cases."  The  meaning  seems  to  be,  that  Yelverton  thought  a  prohibition 
■would  not  have  lain  if  the  proceeding  had  been  by  citation  ex  officio, 
instead  of  a  suit  by  the  wardens  for  subtraction  of  rate.  The  rest  of  the 
Court  thought  the  mode  of  proceeding  made  no  difference.  Bacon,  in 
his  tract  on  the  Pacification  of  the  Church,  speaks  of  the  oath  ex  officio  as 
"  examining  a  man  out  of  the  insinuation  of  fame ;"  a  passage  which  ex- 
plains Yelverton'^  expression. 

Hetley's  reports  were  translated  after  his  death  from  the  original  law 
French. 

(b)  Poph.  197.  (c)  2  Sho^v.  141. 

(d)  Andr.  11.  S.  C.  C.  T.  Hardw.  381. 

(e)  1  Mod.  1 94.    S.  C.  2  Mod.  8.  ;  1  Freem.  K.  B.  <|f  C.  P.  286. 
[g)  3  Keh.  533.    S.  C.  Bac.  Ab.  Churchwardens  (A.). 

U  4?  wardens, 
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184'1.       wardens,  the  judgment  in  Miller  v.  Palmer  [a)  shews  a 

—   distinction  between  wilful  default,  and  the  default  of 

against      third  parties.     In  the  first  case  the  proceeding  is  a 
URCER.      criminal  one  ;  in  the  second  it  is  a  civil  one ;  but  in  both 
the  process  is  against  the  officers,  and  not  the  parish. 

On  the  whole,  there  is  no  distinct  authority  against 
the  validity  of  this  rate ;  and  there  are,  at  least,  two 
decisions  in  its  favour :  the  defendant  has  therefore  not 
shewn  sufficient  ground  for  this  court  to  interfere. 
[Lord  Abinger  C.  B.  It  is,  at  all  events,  admitted  that 
there  is  no  common  law  remedy  to  enforce  that  which 
is  said  to  be  a  common  law  obligation.] 

As  to  the  second  point,  the  principle  of  the  decision 
in  the  court  of  Queen's  Bench  is  nothing  less  than  this : 
—  that,  whenever  the  ecclesiastical  court  mistakes  either 
law^  or  fact,  the  temporal  courts  may  prohibit ;  for, 
though  the  court  below  seems  to  admit  that  prohibition 
"  maT/  not  lie"  for  mistake  of  fact  (ante,  p. 260.),  it  is 
impossible  to  distinguish  between  law  and  fact.  This 
is,  in  effect,  making  the  temporal  courts  mere  courts 
of  appeal.  The  real  principle  is  explained  in  the 
resolutions  of  the  Judges  reported  by  Lord  Coke  in 
2  Inst.  601,  602. ;  which  shew  that  the  ground  of  in- 
terference is,  that  the  matter  is  drawn  ad  aliud  ex- 
amen.  The  protection  of  the  subject  is  not  the  object, 
nor  the  recital,  of  the  writ.  Nor  is  the  danger  of  in- 
consistent decisions  a  ground  of  prohibition,  except 
where  the  inconsistency  is  in  a  matter  of  temporal  cog- 
nizance. It  is  said  that,  in  order  to  found  the  jurisdic- 
tion, the  rate  must  be  a  legal  one.  If  so,  any  illegality 
determines  the  jurisdiction.  If  the  rate  be  one  which 
the  common  law  will  not  support,  the  spiritual  court 


(a)  1  Curt.  Ecc.  Rep.  540. 
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has  no  right  to  discuss  it.  Yet  Rex  v.  The  Chapel- 
wardens  of  Milnrow  (a)  shews  that  the  vaHdity  of  the 
rate  is  matter  exclusively  for  the  Ecclesiastical  court, 
as  is  distinctly  asserted  by  Lord  ElleJiborough  and  both 
the  other  Judges.  If  the  rate  be  by  a  majority,  but 
retrospective,  or  unequal,  or  made  without  notice,  or 
for  illegal  purposes ;  or  if  a  dispute  arises  whether  the 
majority  really  did  assent ;  all  these  inquiries  go  to  the 
very  foundation  of  the  spiritual  jurisdiction,  and  ought, 
according  to  the  defendant's  argument,  to  exclude 
such  jurisdiction.  Apply  the  same  reasoning  to  wills  or 
marriages.  Will  prohibition  lie  because  the  spiritual 
court  has  granted  probate  of  a  paper  which  is  alleged 
to  be  a  promissory  note,  or  a  deed  inter  vivos  ?  Or  be- 
cause it  has  granted  letters  of  administration  as  in  case 
of  intestac}',  when  in  fact  there  is  a  will  ?  Or  because  a 
will  was  made  under  coercion,  or  was  revoked  by  mar- 
riage ?  Will  it  lie  to  the  Admiralty  court  on  an  alle- 
gation that  it  has  decided  wrong  on  a  bottomry  bond  ? 

Very  little  reliance  can  be  placed  on  the  old  cases; 
for  they  frequently  do  not  give  the  ultimate  decision. 
According  to  the  old  practice  a  prohibition  might  go, 
yet,  in  a  further  stage  of  the  same  case,  a  consultation 
be  awarded.  Thus,  in  Mamie's  Case,  as  reported  by 
Moore  (b),  a  prohibition  went  in  the  case  of  marriage. 
In  the  report  of  the  same  case  in  Cro.  Eliz.  (c)  it  is 
stated  that  a  consultation  was  afterwards  granted.  In 
Woodward's  Case,  as  reported  in  3  Mod.  (d),  a  pro- 
hibition was  granted.  Yet  it  appears  by  the  report  in 
Comberhach  (e)  that  in  a  subsequent  term  a  consult- 


184.1. 

Vfley 

against 
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(a)  5  M.  §•  ^S".  248.  (6)  P.  907. 

(c)  P.  228.  See  Vavgh.  321.  (rf)  P.  211. 

(<?)  P.  132. 
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1841. 

against 
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ation  was  awarded.  The  cases  of  prohibition,  where 
the  rate  has  been  made  by  a  commission,  are  those 
which  come  nearest  to  the  present ;  yet  they  are  dis- 
tinguishable. To  enforce  a  rate  made  by  the  court  it- 
self, without  the  intervention  of  the  parish  or  its  officers, 
is  so  obvious  an  excess  and  usurpation  of  jurisdiction, 
that  it  has  no  semblance  of  a  proceeding  in  the  ordinary 
course  of  law.  It  is  not  a  judicial  act,  but  a  naked 
exertion  of  power.  \_Alderson  B.  The  ecclesiastical 
court  might  as  well  make  a  will  by  commission,  and 
claim  to  adjudicate  upon  it.]  Yet  this  Court  will 
never  enquire  whether  a  paper  duly  propounded  be 
a  testamentary  one  or  not.  The  Anonymous  case  in 
12  Mod.  {a)  was  a  rate  for  repair  of  an  organ,  not  of  a 
church.  In  Husly  v.  Cassock  [h]  there  was  a  question 
of  prescription,  and  the  prohibition  was  denied.  Pierce 
v.  Prouse  (c)  has  already  been  answered.  Anonymous 
7  Mod.  [d)  was  a  case  of  prescription.  In  Wain'wright  v. 
Bagshaw  [e)  there  was  an  excess  of  jurisdiction.  In  Ano- 
nymous {g)  it  does  not  appear  that  a  prohibition  was  ever 
granted.  In  Rebow  v.  Bicherton  [h)  there  was  a  dif- 
ference of  opinion  among  the  Judges ;  and  the  result  is 
not  stated. 

These  are  all  the  old  authorities.  As  to  the  modern 
ones,  Home  v.  Earl  Camden  (i)  has  been  already  com- 
mented upon.  Gould  V.  Gapper  [k),  on  which  reliance 
is  placed  by  the  court  of  Queen's  Bench,  is  a  decision. 


(a)  12  Mod.  416.  (b)  Comb.  132.  ;  Semb.  S.C.  148. 

(c)  1  Salk.  165.  S.  C.  Holt,  139.;  Comb.  344.  ;  12  Mod.  83. ;  1  Ld. 
Ray.  59.  ;  5  Mod.  390.  ;  Carth.  360. 

(rf)  7  Mod.  1 20.  (e)  2  Stra.  974. 

(g)  2  Mod.  314.  (h)  Bunb.  81. 

{i)  1  H.  Bl.  476.  S.  C.  2  H.  Bl.  533. ;  4  T.  i?.  382. 
{k)  5  East,  2^5. 

given 
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given  (not  without  some  expression  of  doubt  as  to  the  1841. 
principle  (a) )  upon  a  temporal  matter,  namely,  the  con- 
struction  of  a  statute  incidentally  arising  in  the  spiritual  against 

BURDER. 

court.  Byerley  v.  Windus  [b)  was  a  question  of  pre- 
scription. In  BlacJcet  v.  Blizard  (c),  Cockburn  v.  Har- 
vey [d),  and  Blunt  v.  Harwood  (e),  no  question  of  juris- 
diction was  suggested.  Griffin  v.  Ellis  {g)  is  not 
distinguishable  from  this  case.  There  the  poll  was 
alleged  to  have  been  improperly  taken  at  an  .irregular 
vestry  meeting;  the  rate  was  retrospective;  and  the 
ecclesiastical  court  overruled  the  objection  :  yet  a  con- 
sultation was  awarded.  In  the  old  reports  this  case 
would  have  been  reported  in  a  former  stage  as  one  in 
which  the  prohibition  was  granted. 

The  cases  on  marriage  are  not  good  precedents  for 
interference,  for  the  courts  have  admitted  that  it  would 
have  been  otherwise  if  res  integra ;  Hill  v.  Good  (h), 
Watkinson  v.  Mergatron  (i) ;  and  the  interference  has 
been  founded  on  the  provisions  of  stats.  25  Hen.  8. 
c,  22.,  28  Heti.  8.  c.  16.,  32  Hefi,  8.  c,  38.  [Lord  Abin- 
ger  C.  B.  The  courts  seem  to  have  treated  those  acts 
as  limiting  the  jurisdiction  of  the  ecclesiastical  courts ; 
so  that,  if  they  proceeded  to  declare  any  marriage 
void  which  was  not  so  made  by  the  legislature,  they 
exceeded  their  jurisdiction.]  At  all  events  the  pro- 
hibition is  grounded  on  the  construction  of  a  statute ; 
and  the  authorities,  as  well  as  that  of  Jiixon  v.  Byron  [k)^ 
are  therefore  inapplicable. 

Upon  the  whole,  the  application  for  a  prohibition  in 

(a)  See  judgment  of  Lord  EUenborough,  5  East,  364,  365. 
(6)  5B.  ^  a  1.  (c)  9B.  8^C.  851, 

(d)  2B.  Sf  Ad.  791.  (e)  8  A.  8^  E.  610. 

(g)  llJ.SfE.  743.  (A)  Vaugh.  304. 

(i)  T.  Rut/.  464.  {k)  2  Lev.  64. 

this 


300  [CASE  IN  HILARY  VACATION 

184-1.  this  case  is,  in  effect,  asking  the  temporal  courts  to  ex- 
tend  their  own  jurisdiction,  and  to  constitute  themselves 

Veley 

against  courts  of  appeal  wherever  an  erroneous  judgment  has 
been  given  by  one  of  the  Queen's  ecclesiastical  courts 
upon  a  matter  exclusively  within  their  cognizance. 

Cur.  adv,  mlt, 

TiNDAL  C.  J.,  in  Hilary  vacation  [February  8th, 
184-1),  delivered  the  following  judgment  of  the  Court. 

This  case,  which  has  been  brought  before  us  by  writ 
of  error  from  the  court  of  Queen's  Bench,  involves  two 
questions  of  considerable  importance  ;  first,  whether  the 
churchwardens  of  a  parish,  after  a  rate  for  the  neces- 
sary repairs  of  the  parish  church  has  been  proposed  by 
them  to  the  parishioners  at  a  vestry  meeting  duly  con- 
vened for  that  purpose,  and  has  been  refused  by  a 
majority  of  the  parishioners  there  assembled,  can,  of 
their  own  sole  authority,  at  a  subsequent  time,  by  them- 
selves, and  not  at  any  parish  meeting,  impose  a  valid 
rate  on  the  parishioners ;  and  the  second  question  is, 
whether,  if  a  rate  be  so  made,  and  proceedings  be  taken 
by  the  churchwardens  in  the  ecclesiastical  court  to  en- 
force its  payment,  a  court  of  common  law  can  issue  a 
writ  of  prohibition  to  the  spiritual  court  to  stay  such 
proceedings  ?  And  we  are  all  of  opinion,  on  these 
questions,  that  the  church  rate,  made  under  the  cir- 
cumstances and  in  the  manner  before  stated,  is  illegal 
and  void,  and  that  a  prohibition  to  the  spiritual  court 
may  be  well  and  properly  issued. 

In  order  to  open  the  grounds  and  reasons  of  our 
answer  to  the  first  of  these  questions,  it  will  be  neces- 
sary to  explain,  in  the  first  place,  the  nature  of  the 
legal  obligation  by  which  the  inhabitants  of  every  parish 
are  compellable  to  repair,  and  keep  in  repair,  the  fabric 

of 
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of  the  parish  church ;  and,  in  the  next  place,  the  mode 
prescribed  by  law  for  carrying  such  obligation  into 
effect;  from  the  consideration  of  which  points  it  will  be 
seen  at  once,  and  by  necessary  inference,  whether  the 
church  rate  now  under  discussion  is  a  legal  and  valid 
rate,  or  the  contrary. 

And  we  are  all  of  opinion  that  the  obligation  by 
which  the  parishioners,  that  is,  the  actual  residents 
within,  or  the  occupiers  of  lands  and  tenements  in,  every 
parish,  are  bound  to  repair  the  body  of  the  parish 
church  whenever  necessary,  and  to  provide  all  things 
essential  to  the  performance  of  divine  service  therein,  is 
an  obligation  imposed  on  them  by  the  common  law  of 
the  land.  That  such  obligation  is  not  grounded  on  the 
force  of  the  general  ecclesiastical  law  is  manifest  from 
this,  that,  by  the  authority  of  all  the  writers  on  the 
general  canon  law,  the  repairs  of  the  whole  of  the 
parish  church,  both  the  body  and  the  chancel,  fall  upon 
the  rectors  or  owners  of  the  tithes,  except  that  by  cus- 
tom, in  some  countries,  part  falls  upon  the  parishioners. 
iVon  Esjjc?i,  Jus  Ecclesiasticum  Umvej^sum  {a),  De  Re- 
parandis  Ecclesiis  ;  Lyndwood,  p.  53.  note  Z^]  Whereas 
in  England,  to  use  the  words  of  Johannes  de  AUiona, 
in  his  commentary  on  the  Legatine  Constitution  of 
Othobon  {b)  passed  in  the  year  1268,  "  By  the  com- 
mon custom  of  England,  the  repair  of  the  nave  of  the 
church,  in  which  the  lay  parishioners  sit,  falls  upon 
the  parishioners  themselves ;  but  the  repair  of  the 
chancel  falls  on  the  rector;"  or,  again,  according  to 
Lyndwood,  p.  53.,  "  by  custom"  (that  is,  by  the  com- 
mon law)  "  the  burthen  of  reparation,  at  least  of  the 

(a)  Pars.  II.  Sec.  II.  tit.  I.  Cap.  VI.  Vol.  2.  p.  635.  ed.  Lovan. 
{b)  Tit.  De  Domibus  Ecclesiarum  Bejtciendis,  Lyndio.  Const.  Leg.  p. 
112.  Ox.  ed. 

nave 
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nave  of  the  church,  is  transferred  upon  the  parish- 
ioners."   No  trace  can  be  found  in  any  of  our  books  of 
an   obligation   on  parishioners  to  repair  the  parish 
churches  throughout  the  whole  of  the  realm  less  wide 
and  extensive  than  this.  And,  as  to  the  antiquity  of  this 
obligation,  the  case  cited  in  argument  from  the  Year 
Book,  44?  Ed,  3.  fo.  18.,  whilst  it  establishes  the  fact 
that  church  rates  were  made  by  the  parishioners  at  so 
early  a  period  as  the  year  1370,  does  at  the  same 
time,  by  a  plea  therein  contained  of  a  custom  from  time 
immemorial  within  the  particular  parish  to  levy  the 
amount  of  the  rate  on  each  parishioner  by  distress, 
necessarily  carry  back  beyond  the  time  of  legal  memory 
the  obligation  of  the  parishioners  to  make  a  .rate  upon 
themselves  for  the  reparation  of  the  parish  church ;  and 
such  a  custom,  existing  beyond  the  time  of  legal  me- 
mory, and  extending  over  the  whole  realm,  is  no  other 
than  the  common  law  of  England.    The  same  position 
is  laid  down  by  Holt  C.  J.  (a),  "  By  the  civil  and  canon 
law,"  he  says,  "  the  parson  is  obliged  to  repair  the 
whole  church,  and  is  so  in  all  Christian  kingdoms  but 
in  England ;  for  it  is  by  the  peculiar  law  of  this  nation, 
that  the  parishioners  are  charged  with  the  repairs  of 
the  body  of  the  church."    In  which,  however,  he  is  in- 
correct in  limiting  the  custom  to  England^  as  it  extended 
undoubtedly  to  some  other  countries  in  Europe,  The 
same  doctrine  is  laid  down  in  Ayliffe^s  Parergon,  455,  a 
work  of  high  authority. 

Such  then  being  the  law  of  the  land,  it  follows,  as  a 
necessary  consequence,  that  the  repair  of  the  fabric  of 
the  church  is  a  duty  which  the  parishioners  are  com- 
pellable to  perform;  not  a  mere  voluntary  act^  which 

(a)  Hawkins  v.  Rous,  Carth,  360. ;  Holt,  139. 

they 
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they  may  perform,  or  decline,  at  their  own  discretion ;  184<1. 
that  the  law  is  imperative  upon  them  absolutely,  that  "y^^ 
they  do  repair  the  church :  not  binding  on  them  in  a  against 

^  '  ^  ^  BUKDER. 

qualified  limited  manner  only,  that  they  may  repair  or 
not,  as  they  think  fit;  and  that,  where  it  so  happens 
that  the  fabric  of  the  church  stands  in  need  of  repair, 
the  only  question  upon  which  the  parishioners,  when 
convened  together  to  make  a  rate,  can  by  law  deliberate 
and  determine  is,  not  whether  they  will  repair  the 
church  or  not  (for  upon  that  point  they  are  concluded 
by  the  law),  but  how,  and  in  what  manner,  the  com- 
mon law  obligation,  so  binding  them,  may  be  best  and 
most  effectually,  and  at  the  same  time  most  conveniently 
and  fairly  between  themselves,  performed  and  carried 
into  effect.  The  parishioners  have  no  more  power  to 
throw  off  the  burthen  of  the  repair  of  the  church,  than 
that  of  the  repair  of  bridges  and  highways ;  the  com- 
pelling of  the  performance  of  the  latter  obligation  be- 
longing exclusively  to  the  temporal  courts,  whilst  that 
of  the  former  has  been  exercised  usually,  though  per- 
haps not  necessarily  exclusively,  by  the  spiritual  courts 
from  time  immemorial.  Now  all  the  authorities  agree, 
and  there  has  been  no  difference  on  this  point  at  the 
bar,  that  there  is  one  mode  of  carrying  the  law  into 
effect,  and  that  the  usual  and  ordinary  mode,  which  is 
free  from  all  possible  exception,  viz.  that  the  church- 
wardens, whose  duty  it  is  to  raise  the  money  for  the 
repair  of  the  church,  and  to  make  the  repairs,  should 
convene  the  parishioners  together  by  due  notice,  and 
that  the  majority  of  those  who  are  so  assembled  should 
make  an  order  for  a  rate,  which  will  bind  the  whole 
parish.  Such  order  is,  as  was  said  by  the  three  judges 
[Wyndhaniy  Atkyns^  and  Ellis),  "  in  the  nature  of  a 

bye- 
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bye-law,"  which  the  greater  part  of  the  parish  can  make  ; 
"  and  to  this  purpose  they  are  a  corporation  ;"  Rogers  v. 
Davenant  (a).  And  this  course  of  proceeding  was  well 
known,  in  other  instances,  to  the  common  law.  For  long 
before  any  statutory  remedies  were  provided  for  the  re- 
paration of  highways  and  bridges  or  sea  walls,  in  the 
maintenance  of  which  the  public  had  a  common  interest, 
the  inhabitants  of  parishes  and  townships  and  districts, 
who  were  bound  by  law,  or  custom,  or  prescription,  to 
keep  them  in  repair,  had  the  power  of  raising,  and  were 
accustomed  to  raise,  the  necessary  funds  for  those  pur- 
poses by  an  order  or  bye-law  made  by  themselves.  In 
the  case  from  the  Year  Book  already  referred  to,  Kir^ 
ton,  one  of  the  Judges,  says,  "there  is  a  custom  through 
the  whole  country,  which  the  law  calls  bye-law,  i.  e.  by 
assent  of  neighbours  to  levy  a  sum  to  make  a  bridge,  a 
causeway,  or  a  sea  wall ;  and  by  their  assent  to  assess 
each  neighbour  at  a  sum  certain,  for  which  they  may 
distrain."  And  it  is  obvious  that  the  power  of  making 
a  bye-law  by  the  majority  to  bind  the  rest  must  have 
been  incident  to  the  obligation  to  repair ;  for,  without 
it,  the  obligation  itself  could  not  have  been  carried  into 
effect.  Upon  the  same  ground,  also,  the  power  of 
making  bye-laws  is  incident  to  corporations  aggregate  in 
order  to  carry  into  effect  the  object  and  purposes  for 
which  they  are  created.  Lord  Coke  lays  it  down  ex- 
pressly in  the  Chamberlain  of  London's  Case  (b),  that 
the  inhabitants  of  a  town  may,  without  any  custom, 
make  ordinances  or  bye-laws  for  the  reparation  of  the 
church  or  highways,  or  of  any  such  thing  which  is  for 
the  general  good  of  the  public ;  and  in  such  cases  the 


(a)  1  Mod.  Rep.  194. 


(6)  5  Rep.  63  a. 
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greater  part  shall  bind  the  whole  without  any  custom.  1841. 
And  the  case  before  cited  from  the  Yeai'  Book  fur-   

Veley 

nishes  an  indisputable  authority  that  the  power  of  against 
assessing  a  rate  upon  themselves  by  the  majority  of  the 
parishioners,  assembled  at  a  meeting,  for  repairing  their 
church,  must  have  been  a  power  that  existed  from  time 
immemorial.    No  one,  however,  disputes  the  validity 
of  a  rate  so  imposed,  and  certainly  no  question  has  been 
raised  upon  its  validity  before  us;  all  concurring  in 
opinion  that  such  a  rate  is  good,  and  that  the  pay- 
ment of  each  man's  proportion  thereof  might  be  en- 
forced by  a  suit  in  the  ecclesiastical  court.    As  little 
difference  of  opinion  arises  as  to  the  validity  of  a  rate 
imposed  by  the  churchwardens  alone,  where  a  meeting 
of  the  parishioners  has  been  duly  convened  in  vestry  for 
the  purpose  of  making  such  rate,  but  where  none  of  the 
parishioners  have  thought  fit  to  attend  and  express  an 
opinion ;  for  in  this  state  of  circumstances  the  church- 
wardens, who  may  be  assumed  to  be  parishioners  them- 
selves, do  in  effect  constitute  the  majority,  or,  more  pro- 
perly speaking,  the  whole  of  the  parishioners  who  are 
assembled  in  vestry ;  and,  therefore,  upon  the  principle 
above  laid  down,  they  must  have  authority  to  bind  the 
absent  parishioners.   But  the  rate  in  question,  upon  the 
validity  of  which  our  judgment  is  demanded,  varies  in 
most  important  particulars  from  both  the  preceding 
cases ;  and  the  question  to  be  resolved  with  respect  to 
that  rate  is,  whether,  after  a  meeting  has  been  duly  con- 
vened, and  certain  of  the  parishioners  have  attended, 
and  the  majority  of  those  who  so  attend  have  re- 
fused to  make  any  rate  for  the  necessary  repairs  of  the 
parish  church,  the  churchwardens  have  authority,  by 
themselves,  and  not  at  the  meeting  at  which  the  refusal 
Vol.  XII.  X  took 
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1841.      took  place,  but  at  a  subsequent  time,  to  make  a  rate 
that  shall  be  binding  on  the  parish.    Such  a  power,  if 

Veley 

against      it  could  be  shewH  to  exist  by  custom  in  any  particular 
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parish,  might  indeed  seem,  m  its  own  nature,  not  to  be 
unreasonable ;  as  it  would  amount  to  no  more  than  a 
mode  of  carrying  into  complete  effect,  through  the 
means  of  a  public  officer,  the  performance  of  that  duty 
which  is  cast  upon  the  parishioners  by  the  general  law 
of  the  land,  after  they  had  themselves  refused  or  neg- 
lected to  take  upon  them  the  primary  method  provided 
by  the  law,  that  of  taxing  themselves  at  a  parish  meet- 
ing; observing,  at  the  same  time,  that,  if  any  objection 
should  arise  as  to  the  necessity  of  the  rate,  the  amount 
of  the  rate,  or  the  liability  of  any  of  the  persons  rated, 
all  those  questions  might  be  afterwards  raised  and  deter- 
mined in  the  spiritual  court.  There  is,  however,  no 
suggestion  in  this  case  of  the  existence  of  any  such  cus- 
tom ;  and  the  only  question  is,  whether  the  defendants 
below,  the  churchwardens,  can  bring  forward  any  au- 
thority or  argument  that  such  power  is  vested  in  the 
churchwardens  by  the  general  law  of  the  land.  Now 
the  authorities  which  have  been  referred  to,  and  which 
are  all  that  can  be  found  in  the  books  in  support  of 
^  that  proposition,  appear  to  be  inapplicable  to  the  pre- 
sent case,  and  overbalanced  by  those  which  are  pro- 
duced on  the  other  side.  In  fact,  there  is  but  one  single 
common  law  authority  cited  in  support  of  the  affirma- 
tive of  this  position;  and  that  is  the  dictum  of  the 
court  in  the  case  in  1  Fentr.  SQl ,  (January  1683),  viz. 
"  that  the  churchwardens  (if  the  parish  were  summoned 
and  refused  to  meet,  or  make  a  rate)  might  make  one 
alone,  for  the  expenses  of  the  church,  if  needful;  be- 
cause that,  if  the  repairs  were  neglected,  the  church- 
wardens . 
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wardens  were  to  be  cited,  and  not  the  parishioners.'*  1841. 
That  this  is  an  obiter  dictum  of  the  Court  only,  and  not 

*^  Velet 

a  resolution,  or  judgment  upon  the  point,  is  evident  against 
from  this,  that  a  rule  was  granted  to  shew  cause  why  a 
prohibition  should  not  go  in  that  case;  and  it  is  left  un- 
certain, whether  the  prohibition  issued  or  not.  And 
it  is  this  dictum  which  gives  occasion  to  the  several 
passages  inserted  in  the  various  text  writers  to  which 
reference  was  made ;  viz.  Watsons  Clergyman'' s  Law^ 
Wood's  Institutes,  Bacon's  Abridgement,  and  the  other 
abridgments  referred  to  at  the  bar.  These  various 
repetitions,  derived  from  the  same  source,  cannot  raise 
the  authority  of  the  proposition  itself  higher  than  that 
which  it  originally  possessed.  And,  with  respect  to  the 
case  in  Ventris,  which  is,  at  best,  extremely  short  and 
unsatisfactory,  it  is  by  no  means  inconsistent  with  the 
statement  in  that  case,  that  the  rate  made  by  the 
churchwardens  was  made  at  the  very  meeting  at  which 
the  majority  refused  their  assent;  a  circumstance  which 
might  give  rise  to  a  very  different  conclusion,  and  on 
which  an  observation  will  afterwards  be  made.  It  is 
also  to  be  remarked  that  Sir  Simon  Degge,  in  his  Par- 
son^s  Counsellor,  mentions  it  only  as  his  own  private 
opinion  that,  if  the  parishioners  refuse,  the  church- 
wardens may  make  a  rate  alone.  "  If  the  parishioners," 
he  says,  "  when  they  come  together  at  such  meeting 
refuse  or  neglect  to  join  in  making  such  assessment,  or 
refuse  to  meet,  /  conceive  the  churchwardens,  having 
just  cause  for  such  assessment,  may  proceed  alone ;"  and 
in  the  third  edition  of  his  work  in  1681  is  added,  for 
the  first  time,  "  but  some  are  of  opinion  that  the  church- 
wardens cannot  proceed  alone,  but  must  compel  the 
parishioners  to  do  it  by  ecclesiastical  censure.  Ideo 
X  2  quaere;" 
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1841.      quaere;"  thus  affording  a  very  strong  inference  that  he 
placed  no  great  reliance  on  the  soundness  of  his  former 

Velev  .  . 

against       position.     The  authority  of  Ayliffe  in  his  Parergon^ 
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p.  455,  is  directly  opposed  to  it ;  and,  without  referring 
particularly  to  the  several  common  law  authorities  which 
have  been  brought  in  review  before  us,  it  may  be  sufficient 
to  say  that  the  weight  of  such  authorities  appears  to  us 
to  be  strongly  in  favour  of  the  plaintiff  below.  With  re- 
spect to  the  case  of  Gauderri  v.  Selhy{a)  decided  before  Sir 
William  Wynne,  on  an  appeal  to  the  Court  of  Arches  in 
the  year  1799,  and  which  has  been  much  relied  upon  by 
the  counsel  for  the  churchwardens,  one  observation  that 
arises  is,  that  the  church  rate  in  that  case  was  made 
by  the  churchwardens  at  the  same  vestry  meeting  which 
had  been  duly  summoned,  and  at  which  it  had  been  re- 
fused by  the  majority  of  the  parishioners  there  present  ; 
a  fact  which  forms  a  most  important  distinction  between 
that  and  the  present  case.  The  churchwarden  in  that 
case  required  a  rate  at  a  larger  sum,  and  a  majority  of 
the  parishioners  present  refused  it  for  that  sum,  though 
they  were  willing  to  grant  it  for  a  smaller ;  and  the 
churchwarden  nevertheless  made  the  rate,  against  the 
consent  of  the  majority,  for  the  larger  sum.  We  do  not 
enter  into  the  discussion,  whether  a  rate  so  made  by  the 
churchwardens,  at  the  parish  meeting  where  the  pa- 
rishioners were  then  met,  would  have  been  valid  or  not ; 
or  how  far  such  case  may  be  analogous  to  that  of  the 
members  of  a  corporation  aggregate,  who,  being  as- 
sembled together  for  the  purpose  of  choosing  an  officer 
of  the  corporation,  the  majority  protest  against,  and  re- 
fuse altogether  to  proceed  to,  any  election ;  in  which  case 

(a)  1  Curt.  Ecc.  Rep.  394.,  and  the  Braintree  Church-rate  Case,  by 
Johnson,  p.  109.    See  ant^,  p.  270.  n.  (c). 
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they  have  been  held  to  throw  away  their  votes,  and  the  184«1. 
minority,  who  have  performed  their  duty  by  voting,  have 
been  held  to  represent  the  whole  number.  It  is  obvious,  against 
indeed,  that  there  is  a  wide  and  substantial  difference 
between  the  churchwardens  alone,  or  the  churchwardens 
and  minority  together,  making  a  rate  at  the  meeting  of 
the  parishioners  where  the  refusal  takes  place,  and  the 
churchwardens  possessing  the  power  of  rating  the  parish 
by  themselves  at  any  future  time  however  distant.  It 
is  unnecessary  however  to  discuss  this  point,  as  the  facts 
of  the  present  case  do  not  bring  it  before  us ;  it  is  suf- 
ficient to  say,  whilst  we  give  no  opinion  upon  it,  we 
desire  to  be  understood  as  reserving  to  ourselves  the 
liberty  of  forming  an  opinion  whenever  the  case  shall 
occur. 

Upon  the  whole,  therefore,  with  respect  to  the  ques- 
tion first  raised,  we  are  of  opinion,  for  the  reasons  above 
given,  that  the  present  rate  is  illegal  and  void. 

The  second  question  therefore  arises,  viz.  whether 
a  court  of  common  law  has  the  power  to  prohibit  the 
ecclesiastical  court  from  proceeding  to  enforce  this 
rate ;  which  rate,  for  the  purpose  of  raising  the  present 
question  before  us,  must  be  assumed  to  be  illegal  and 
void?  The  first  ground  of  objection  urged  against  the 
issuing  of  the  prohibition  in  this  case  was,  that,  by  the 
statute  13  Edward  L,  commonly  called  Circumspecte 
agatis,  the  ecclesiastical  courts  have  sole  and  exclusive 
jurisdiction  upon  the  question  of  the  repairs  of  churches. 
That  statute  orders  the  temporal  courts  not  to  interfere 
with  the  bishops  or  clergy,  "  when  they  hold  plea  in 
Court  Christian  of  such  things  as  be  mere  spiritual;" 
and  the  statute  then  proceeds,  amongst  other  articles 
which  are  enumerated,  to  enact  thus :    Item,  if  prelates 

X  3  do 
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do  punish  for  leaving  the  churchyard  unclosed,  or  for 
that  the  church  is  uncovered,  or  not  conveniently 
decked ;  in  which  cases  none  other  penances  can  be 
enjoined  than  pecuniary."  And,  after  mentioning  other 
instances,  the  statute  concludes,  "  In  all  cases  afore 
rehearsed  the  spiritual  judge  shall  have  power  to  take 
knowledge,  notwithstanding  the  king's  prohibition." 

Now,  upon  the  construction  of  this  statute,  no  doubt 
has  ever  been  raised  or  can  exist,  but  that  the  spiritual 
court  has  power  and  jurisdiction,  by  ecclesiastical  cen- 
sures, to  compel  the  churchwardens  to  perform  their 
duty  in  relation  to  the  repairs  of  the  church ;  ^o  compel 
the  parishioners  to  perform  their  duty  in  providing  the 
means  to  make  such  repairs ;  and,  after  a  legal  rate  has 
been  imposed,  to  compel  each  individual  to  contribute 
the  sum  assessed  upon  him.  But  the  case  before  us  is 
neither  the  case  of  a  proceeding  by  the  spiritual  court 
against  churchwardens  for  not  causing  the  church  to  be 
repaired,  nor  of  a  proceeding  of  the  spiritual  court 
against  parishioners  who  have  refused  to  join  in  making 
'  a  rate,  nor  of  a  proceeding  against  the  individuals 
named  in  a  rate  which  has  been  made  by  the  church- 
wardens and  parishioners.  It  is  a  proceeding  instituted 
in  the  spiritual  court  to  enforce  the  payment  of  a  rate 
made  by  the  churchwardens  alone,  and  without  the 
parishioners,  not  made  in  vestry,  nor  at  the  time  for 
which  they  had  been  convened  and  had  neglected  or 
refused  to  attend;  and  the  question  is,  whether,  the 
spiritual  court  having  admitted  the  libel  of  the  churcli- 
wardens  to  proof,  that  is,  in  effect,  having  decided  upon 
the  validity  of  such  rate,  the  libel  itself  shewing  upon 
the  face  of  it  that  the  rate  is  a  nullity  at  the  common 
law,  the  Queen's  writ  of  prohibition  may  issue?  And 

we 
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we  are  all  of  opinion  that  in  such  a  case  the  writ  of  pro-  184'1. 
hibition  well  lies.    And  this  opinion  we  /ground,  as  well  ~~ 

"  VELEY 

upon  the  consideration  that  it  falls  within  one  of  those  against 
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classes  of  cases  which  are  universally  admitted  to  form 
exceptions  from  the  jurisdiction  of  the  spiritual  court, 
although  the  original  subject  matter  of  the  cause  is  itself 
undoubtedly  within  such  jurisdiction,  as  also  upon  the 
authority  of  numerous  decisions  in  the  courts  of  West- 
minster Hall  in  cases  which  cannot  be  distinguished  in 
principle  from  the  present. 

The  first  and  largest  class  of  cases,  in  which  pro- 
hibitions have  been  granted  by  the  Queen's  courts  at 
Westminster,  is,  where  a  plain  and  manifest  excess  of 
jurisdiction  has  appeared  to  have  been  claimed  or  ex- 
ercised by  the  ecclesiastical  court ;  and  it  is  under  this 
head  of  exception  that  the  present  case  will  be  found, 
if  not  directly  yet  by  necessary  implication,  to  range 
itself.    The  others  are  founded  on  the  general  prin- 
ciple that,  notwithstanding  the  subject  matter  is  of  eccle- 
siastical cognizance,  the  party  would  receive  some  wrong 
or  injury  by  the  course  of  proceeding  in  the  ecclesias- 
tical court,  or  be  deprived  of  some  benefit  or  advantage 
to  which  the  common  or  statute  law  would  have  en- 
titled him.     One  class  of  those  cases  is,  where  such 
court  is  proceeding  to  try  a  matter  which  is  triable 
only  by  the  common  law;  as  a  custom,  prescription, 
or  modus.     Another,  where,  in  a  case  of  spiritual 
cognizance,  a  collateral  question  arises  which  is  not 
properly  of  spiritual  cognizance ;  in  which  case  the 
courts  of  common  law  oblige  them  to  admit  such  evi- 
dence as  the  common  law  would  allow ;  Breedoji  v. 
Gill  (a) :  as  when,  for  example,  a  lease  is  offered  to 
be  proved  in  an  ecclesiastical  court,  and  is  rejected  be- 

(a)  1  L.  Ray,  219.  222. 

cause 
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the  same  reason,  where  the  fact  in  dispute  is  the  pay- 
against       ment  of  a  legacy.    Another,  where  the  spiritual  court 

BUKDER. 

takes  upon  itself  the  construction  of  statute  law,  and 
decides  contrary  to  the  construction  which  is  put  upon 
the  statute  by  the  temporal  courts.  And,  lastly,  an- 
other class  of  exceptions,  which  seems  to  apply  itself 
more  closely  to  the  case  before  us ;  namely,  that,  — 
the  spiritual  courts  being  always  bound  to  declare  the 
common  law  when  it  becomes  necessary  to  declare  it, 
in  the  same  manner  as  the  common  law  courts  would 
do,  —  when,  as  in  the  present  instance,  the  very  ground- 
work and  foundation  of  the  proceedings  of  the  spiritual 
court  is  the  holding  of  a  supposed  church  rate  to  be 
a  valid  rate,  which,  upon  the  construction  of  a  court  of 
common  law,  is  held  to  be  no  rate  at  all ;  in  such  case, 
in  order  to  prevent  the  conflict  which  would  arise  from 
a  decision  taking  place  one  way  in  the  spiritual  court, 
and  the  opposite  way  in  the  courts  of  common  law,  the 
prohibition  is  allowed  to  go;  Lord  C.J.  lEyre^  judg- 
ment in  Home  v.  Camden  («),  and  the  judgment  of  Lord 
Ellenhorough  C.  J.  in  Gould  v.  Gapper  (6).  The  spiritual 
court  has  not  only  undoubted,  but  even  exclusive,  juris- 
diction to  inquire  into,  and  to  decide  upon,  the  necessity 
of  the  repair  of  the  fabric  of  the  parish  church  ;  and,  in 
the  exercise  of  such  jurisdiction,  that  court  may,  perhaps, 
be  able  to  compel  the  churchwardens  to  raise  the  money 
by  a  rate,  or  may  punish  the  parishioners  who  wilfully  re- 
fuse either  to  join  in  such  rate  or  pay  their  respective  pro- 
portions when  regularly  and  legally  assessed  upon  them ; 
yet  they  cannot  proceed  to  enforce  the  payment  of  that 
which,  although  called  a  rate  upon  the  libel,  shews  that  a 


(a)  2  H,  Bl.  533. 


(6)  5  East,  370. 

burthen 
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burthen  has  been  imposed  on  the  parishioners  by  per-  184-1. 
sons  who,  under  the  circumstances  which  attended  the  " 

Veley 

making  of  it,  had  no  authority  to  impose  it  upon  the  against 

.  *'  BURDER. 

prmciple  ot  the  common  law% 

As  to  the  decided  cases,  it  appears  that  prohibi- 
tions have  been  granted  where  the  ecclesiastical  court 

o 

is  proceeding  to  compel  a  person  to  contribute  to  the 
repair  of  a  parish  church  as  an  inhabitant,  whose 
land  in  the  parish  is  on  lease,  Jeffreys  Case  (a] ;  or 
where  a  person  is  charged  in  the  parish  where  he  in- 
habits in  respect  of  land  out  of  it  (b) ;  or  where  a  man 
who  takes  a  standing  in  the  market  in  one  parish,  but 
dwells  in  another,  is  sued  for  repairs  of  the  church  of 
the  former  parish  (c) ;  or  where  one  is  rated  in  respect 
of  land  for  ornaments  (d) ;  or  where  the  rate  is  on  some 
of  the  inhabitants  only  (e)  ;  or  where  the  suit  is  to  en- 
force an  ancient  rate,  made  some  time  before,  and  which 
had  been  made  originally  by  commissioners  of  the  ec- 
clesiastical court.  Blank  v.  Newcomb  (g)  ;  or  where  the 
bishop's  commissioners  made  a  rate  and  the  suit  was 
to  enforce  it,  Rogers  v.  Davenant  {h) ;  or  where  the 
rate  was  made  by  the  churchwardens  without  calling 
together  the  parishioners ;  or  for  a  parish  rate  for 
making  and  repairing  a  parish  organ,  Ano7iiimous  {i). 
In  all  these  and  many  other  cases,  the  prohibition  was 
allowed  to  issue,  althouofh  no  one  doubts  but  that  the 
whole  subject  matter  of  church  rates,  and  the  enforcing 
of  them,  is  within  the  jurisdiction  of  the  spiritual  court. 
In  all  these  cases,  too,  the  same  argument  would  have 

(a)  5  Rep.  67  b. 

(6)  17  Vin.  Abr.  tit.  Prohibition  H.  pi.  4. 

(c)  2  Roll.  Abr.  Prohibition  H.  pi.  5. 

{d)  2  Roll.  Abr.  Prohibition  K.  pi.  1. 

(e)  Ibid.y  pi.  10.  (g)  12  Mod.  327. 

{h)  1  Mod.  194;  2  Mod.  8.  {i)  12  Mod.  416. 

applied 
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J  84-1.  applied  which  has  been  urged  in  the  present  case  before 
us,  viz.,  that  the  objection  is  a  proper  matter  of  appeal, 
against  and  not  of  prohibition ;  for  that  it  is  not  to  be  assumed 
that  the  ecclesiastical  court  will  do  wroner.  What 
real  distinction,  indeed,  can  be  made  between  a  rate 
that  hi  held  to  be  void  on  the  ground  of  its  being  im- 
posed by  the  bishop's  commissioners,  and  a  rate  that  is 
imposed  by  the  mere  authority  of  the  churchwardens  ? 

One  argument  has  been  urged  in  the  course  of  the 
discussion  before  us,  to  which  we  think  it  right  to  ad- 
vert. It  has  been  said,  that  to  allow  the  enforcement 
of  church  rates  to  be  a  matter  of  sole  and  exclusive 
jurisdiction  of  the  spiritual  court,  and  at  the  same  time 
to  allow  the  prohibition  to  issue,  is,  in  effect,  to  take 
away  all  power  of  compelling  the  parishioners  to  repair 
the  parish  church.  But  it  is  obvious  that  the  effect  of 
our  judgment  in  this  case  is  no  more  than  to  declare  the 
opinion  of  the  court  that  the  churchwardens  have,  in 
this  instance,  pursued  a  course  not  warranted  by  law  ; 
and,  consequently,  all  the  powers  with  which  the  spiritual 
court  is  invested  by  law  to  com„pel  the  reparation  of  the 
church  are  left  untouched.  If  that  court  is  empowered 
(as  is  stated  by  Lyndwood,  p.  53.,  voc.  Subjpcena,  and 
other  ecclesiastical  writers)  to  compel  the  churchwar- 
dens to  repair  the  church  by  spiritual  censures ;  to  call 
upon  them  to  assemble  the  parishioners  together  by  due 
notice  to  make  a  sufficient  rate ;  to  punish  such  of  the 
parishioners  as  refuse  to  perform  their  duty  in  joining 
in  the  rate  by  excommunication,  that  is,  since  the  statute 
of  53  G.  3.  c,  127.5  by  imprisonment,  and,  under  the 
same  penalty,  to  compel  each  parishioner  to  pay  his 
proportion  of  the  church  rate;  the  same  power  will  still 
remain  with  the  spiritual  court,  notwithstanding  the 

decision 
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decision  of  this  case.    The  extent  and  nature  of  those  1841. 
powers  not  being  now  before  us,  it  would  be  at  once  ^ 
unnecessary  and  improper  to  give  any  opinion  upon  against 

BURDER. 

them.  It  is  sufficient  to  say  that  all  that  we  decide  by 
this  judgment  is  that  the  rate,  as  it  appears  upon  the  face 
of  the  libel,  is  illegal,  as  being  made  without  competent 
authority ;  and  that  a  prohibition  ought  to  go  to  restrain 
the  spiritual  court  from  proceeding  to  enforce  it ;  and 
for  these  reasons  we  think  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed  (a), 

(o)  That  the  writ  called  the  statute  of  Circumspecte  agatis,  referred 
to  so  frequently  in  the  argument  and  judgments  in  the  principal  case, 
cannot,  for  historical  purposes,  be  relied  upon  as  a  statute,  or  even  as  a 
document  in  existence  at  the  date  usually  assigned  to  it  (1285),  is  shewn 
by  very  cogent  reasoning  in  Prynne's  Records,  vol.  iii.  p.  336  to  342.  In 
the  form  in  which  it  is  printed  in  the  authentic  edition  of  the  statutes,  as 
well  as  in  the  ordinary  ones,  it  is  for  the  most  part  a  repetition  and 
abridgment  of  the  statute,  called  Articuli  Cleri,  in  the  following  reign 
{9  Ed.  2.),  with  the  addition  of  the  article  on  church  repairs.     See  the 
comments  of  the  author  of  a  treatise  in  the  Cotton  MSS.  Cleopatra,  F.  2. 
fo.  457.    Prynne  is  of  opinion  that  it  was  a  writ  issued  in  pursuance  of 
that  statute ;  and  it  is  remarkable  that  the  form  of  prohibition  called  in 
the  Statute  Book  "  Prohibitio  formata  de  statute  Articulorum  cleri" 
and  ascribed,  on  questionable  grounds,  to  a  much  earlier  period  by  Cokey 
in  2  Inst.  599.,  is  also  addressed  to  the  clergy  of  the  diocese  of  Nor- 
wich.     The  suggestion,  however,  o£  Harrington  {Observations  on  the 
Statutes,  p.  158.),  that  this  writ  is  to  be  referred  to  the  reign  of  Rich.  2., 
is  clearly  inadmissible,  inasmuch  as  it  was  cited  as  early  as  19  Ed.  3., 
Fitz.  Jurisdiction,  pi.  28.  (when  it  was  denied  by  the  court  to  be  a  sta- 
tute);  in  22  Ed.  3.,  Lib.  Ass.  pi.  70.;  and  again  in  25  Ed.  3.,  in  the 
petitions  in  parliament,  1  Rot.  Pari.  244.    This  supposed  statute,  there- 
fore, though  its  authority  as  such  is  not  now  to  be  doubted,  was  pro- 
bably a  writ  or  mandate,  framed  for  the  purpose  of  being  issued  by  the 
King  to  his  judges  in  behalf  of  the  spiritual  courts,  in  or  after  1315, 
and  embodying  what  were  then  supposed  to  be  the  legitimate  subjects  of 
their  jurisdiction.    The  original  is  not  now  to  be  found  in  the  statute, 
parliament,  or  patent  rolls,  or  in  any  other  roll  on  which  antient  statutes 
have  been  usually  found  to  be  entered. 

With  regard  to  the  difference  between  the  law  of  England  and  the 
general  canon  law  as  to  the  burthen  of  repair,  it  seems  agreed,  among  the 
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1841.  ^^^^  interpreters  of  the  latter  law,  that,  where  the  canonical  tripartite  dis- 
.  tribution  of  church  revenues  originally  prevailed,  the  incumbent,  though 

Veley  .  now  in  the  perception  of  the  whole  tithes,  is  liable  only  to  the  extent  of 
against  one  third  part  of  them.  "  Hodie  solet  ea  moderatio  circa  decimatores 
servari,  ut  non  nisi  certam  portionem  decimarum  contribuere  teneantur  ; 
ne  alias  contingat  ob  ecclesiarum  ruinas,  ipsos  decimarum  possessores 
subitoetinopinatoadegestatem  deduci,"  &c.  ;  VanEspen.  P.  II.  Sec.  II. 
Tit.  1.  ch.  6.  p.  14.  Where  the  portion,  thus  specifically  appropriated  to 
the  fabric,  is  inadequate,  the  deficiency  is  to  be  supplied  by  the  parish- 
ioners. "  Ea  est  concors  et  communis  interpretum  sententia,  quod 
quando  portio  ad  usum  fabricae  deputata,  decimjeque  et  fructus  bene- 
ficiorum  (deductis  alimentis),  commode  non  sufficiunt  ad  ecclesiarum 
reparationem  seu  refectionem,  etiam  populus  ad  contributionem  vocatur," 
&c.  ;  Peckius,  De  Ecclesiis  Reparandis,  cap.  22.  p.  63.  (ed.  1620).  See 
also  Canones  Concil.  Tnrfewf.  sess.  21.  cap.  7.  If,  therefore,  it  be  assumed 
(as,  indeed,  the  law-  of  Scotland  actually  does  assume;  Diet,  of  Decisions, 
7913.)  that  the  chancel  or  choir  is  one  third  part  of  the  whole  fabric, 
there  may,  perhaps,  be  no  very  wide  difference  between  the  canon  and  the 
English  law.  The  former  charges  the  incumbent  with  the  repair  of  the 
whole  church  to  the  extent  of  one  third  of  his  income,  and  calls  upon  the 
parish  for  the  residue ;  while  the  law  of  England  sequesters  his  whole 
income,  if  necessary,  for  the  repair  of  one  third  of  the  church,  and 
charges  the  parish  with  the  repair  of  the  rest.  It  is  true  that  the  canonical 
arrangement  may  in  some  cases  have  the  effect  of  entirely  relieving  the 
parish  from  any  contribution  ;  on  the  other  hand,  the  benefit  of  the 
English  system  is  in  some  degree  balanced  by  the  charge  of  repairing 
the  parsonage  house  and  buildings,  which  in  other  countries,  where  a 
similar  system  prevails,  is  usually  cast  upon  the  parish. 

Since  the  decision  in  the  above  case,  a  valuable  collection  of  precedents 
in  causes  of  office  against  churchwardens  and  others  has  been  published  by 
W.  H.  Hale,  Archdeacon  of  Middlesex  {London,  1841).  In  the  preface 
the  author  states  his  own  opinion  of  the  result  in  the  following  terms  : 
"  I  venture  to  express  the  opinion,  that  the  precedents  here  published  will 
satisfactorily  prove  that  when  the  necessity  of  repairing  a  church,  or  of 
providing  the  necessary  ornaments  for  divine  worship  according  to  the 
rites  of  the  Church  of  England,  has  been  proved  by  presentment  either 
in  the  consistory  court  of  the  diocese,  or  before  the  bishop  or  archdeacon, 
or  their  oflScials  or  surrogates,  at  their  visitations  judicialiter  sedentes,  the 
ecclesiastical  judge  in  such  case,  whether  bishop,  archdeacon,  official,  or 
surrogate,  has  power  to  authorise  and  command  the  churchwardens  to 
call  a  meeting  of  the  parishioners,  and  at  that  meeting  to  make  a  rate, 
or  cause  it  to  be  made,  with  or  without  the  consent  of  a  majority  of 
the  parishioners." 
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The  Queen  against  Sarah  Virrier. 

THE  following  indictment  for  perjury  was  removed  Perjury  was 
assigned  on 

into  this  Court  by  certiorari.  the  following 

,      .  .y  averments  in 

"Central  Criminal  Court  to  wit.    1  he  jurors'  &c.  evidence  given 
*'  That  heretofore,  to  wit  on"  &c.  {2 1st  November,  1  Fid.),  That'll."'' 
"  one  Flenri/  Bush,  &c."  (naming  others),  "  did  present  ^^for  hi  vote, 
a  certain  petition  in  writin^r  to  the  lower  House  of  ^- 

^  gave  F.  s  wife 

Parliament  of  our  said  Lady  the  Queen,  then  held  at  ^  sovereign. 

3.  The  same, 

Westminster,  to  wit  in  the  parish  of  St.  Margaret,  West-  substantially, 

1  r    iir-  7  77  T  1  1  Evidence 

minster,  m  the  county  or  Middlesex,  directed  to  the  was  given  on 

Honorable  Com  mons  of  Great  Britain  in  parliament  ment.  The 

assembled,  touching  and  concerning  the  election  of  one  m^nf^up"said" 

Francis  Henry  Fiizhardinge  Berkeley,  then  lately  before  ^^^ggj^^j^^^^ 

effect,  two 

points;  first,  as  to  the  bribe  given;  secondly,  as  to  the  promise.  Dividing  the  case 
in  this  manner,  he  commented  on  the  facts,  and  stated  that  he  did  not  see  how,  on  the 
evidence,  the  defendant  could  be  convicted  on  the  first  point,  but  left  it  to  the  jury 
whether  there  was  not  a  strong  case  on  the  second.  The  jury  (after  retiring)  found  a 
verdict  of  Not  guilty  on  the  first  assignment,  for  want  of  sufficient  evidence,  and  guilty 
on  the  second  assignment.  The  verdict  was  so  entered.  The  judge  did  not,  at  the  time, 
make  any  note  of  his  summing  up,  but  did  so  afterwards;  and,  having  a  distinct  remem- 
brance of  it,  and  no  doubt  of  the  jury's  intention,  he  (on  summons)  allowed  the  postea 
to  be  amended  by  entering  a  verdict  of  Guilty  on  the  first  and  third  assignments,  and 
Not  guilty  on  the  second. 

Held,  that  the  amendment  ought  not  to  have  been  made,  there  being  no  note  of  a  judge, 
or  other  document  to  amend  by.     Order  rescinded. 

But,  held  that,  where  there  is  such  note  or  other  document,  the  verdict  may,  on  proper 
grounds,  be  amended  in  a  criminal  as  well  as  in  a  civil  case. 

Indictment,  for  perjury,  stated  that  a  committee  of  the  House  of  Commons  had  been 
appointed  to  try  an  election  petition,  which  complained  of  bribery  and  corrupt  promises  to 
voters:  That  before  the  election,  viz.  on  Juli/  6th  &c.,  A.,  and  B.,  and  others,  wetit  to  the 
house  of  v.,  situate  &lc.,  for  the  purpose  of  soliciting  him  to  vote  for  B.  at  the  said  elec- 
tion: That  defendant  was  sworn  before  the  committee,  touching  the  premises,  and  it 
became  a  material  question  whether,  at  the  said  time  when  A.  and  B.  &c.  so  went  to  the 
said  house  &c., said  he  would  give  V.  61.:  That  defendant  falsely  swore  before  the 
committee  touching  the  ^natters  and  merits  of  the  election  and  the  matter  of  the  petition,  that 
before  the  election  a  canvassing  party  came  to  F.'s  house,  situate  &c.,  and  A.  and  B.  came 
in,  and  A.  asked  defendant  how  V.  meant  to  vote,  and  being  told  that  he  would  "  give  one 
and  one,"  approved  of  it,  and  said  he  would  give  V.  61.  (meaning  that  at  the  said  time  when 
the  said  A.  and  B.  and  the  said  other  persons  so  went  as  aforesaid  to  the  house  of  V.for  the  pur- 
pose of  soliciting  him  to  vote  for  B.,  A.  said  he  would  give  V.  6l.).  Assignment  of  perjury, 
that  A.  did  not  at  the  said  time  when  &c.  (as  in  the  innuendo)  say  that  he  would  give  V.  Ql, 

Held,  on  motion  in  arrest  of  judgment,  that  the  innuendo  sufficiently  referred  to  the 
introductory  matter  before  stated  to  have  been  the  subject  of  the  material  question,  and 
did  not  enlarge  the  sense  of  the  words  set  out ;  and  that  the  indictment  was  good. 

Vol.  XII.  Y  returned 
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1840.      returned  to  serve  in  the  said  parliament  for  the  city 

^  and  county  of  Bristol,  thereby  settin":  forth,  amon^r  other 
The  Queen  *^  ^  &  '  a 

against      things"  &c.    The  indictment  stated  tlie  petition,  which 

ViRRIER.  1,  1      I  1  . 

alleged .  that  at  the  time  of  the  election  the  petitioners 
were  electors  for  the  said  city  and  county ;  that  at  the 
said  election  William  Fripp,  Philip  William  Slcynner 
Miles,  and  the  said  F.  H.  F.  Berlieley  were  candidates : 
"  that  the  said  F,  H,  F,  Berkeley  by  himself,  his  agents" 
&c.,  "  and  by  persons  employed  in  his  behalf,  before 
and  at  and  during  the  time  of  the  said  election,  was 
guilty  of  open  and  extensive  bribery  and  corrupt  prac- 
tices, in  order  to  procure  persons,  having  or  claiming  to 
have  a  right  to  vote  at  the  said  election,  to  vote  for  the 
said  F.  H.  F.  Berkeley  the  said  election,  and  to  forbear 
to  vote  for  the  said  W.  Fripp,  and  in  order  to  procure 
the  said  F,  H.  F.  Berkeley  to  be  returned  to  serve  in  the 
said  parliament,  contrary  to  the  law  and  custom  of  par- 
liament and  the  laws  and  statutes  of  the  realm  enacted 
for  the  prevention  of  bribery  and  corruption :  that 
certain  of  the  agents  and  managers  of  the  said  F.  H.  F, 
Berkeley,  being  also  at  the  time  of  the  said  election 
trustees  of  divers  public  charities  within  the  said  city, 
and  by  virtue  of  such  office  entitled  to  dispose  of  the 
funds  of  such  charities  according  to  the  respective 
trusts"  &c.,  "  before  at  and  during  the  said  election 
were  openly  guilty  of  various  corrupt  acts,  and  em- 
ployed undue  influence  and  other  illegal  and  improper 
means,  and  gave  and  caused  to  be  given  divers  sums 
of  money"  &c.,  "  and  made  and  held  out  divers  pro- 
mises, expectations,  and  inducements,  with  respect  to 
the  monies  proceeding  from  the  said  charities"  &c.,  "  to 
several  persons  having  and  claiming  to  have  a  right  to 
vote,  in  order  to  procure  them  to  vote  at  the  said  elec- 
tion 
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tioii  for  the  said  F,  H,  F,  Berkeley^  and  to  forbear  lo  1840. 
vote  for  the  said  W,  Fripp,  and  in  order  to  procure  the   

The  Queen 

said  F,  H.  F,  Berkeley  to  be  returned  to  serve  in  the  against 
said  parliament  for  the  city  and  county  aforesaid:" 
that  bribery  and  treating  were  also  practised  at  the 
election,  and  that  the  return  of  the  said  F.  H.  F,  Berke- 
ley at  the  said  election  was  procured  by  means  of  such 
bribery,  treating,  and  other  illegal  practices  :  that  F, 
H.  F,  Berkeley  obtained  a  colourable  majority  over 
Fripp,  in  violation  of  the  rights  of  the  petitioners  &c., 
whereas  a  majority  of  good  votes  was  given  and  ten- 
dered in  favour  of  Fripp,  and  he  ought  to  have  been 
returned  &c.  And  the  petitioners  prayed  that  the 
house  would  declare  Fripp  duly  elected,  and  Berkeley 
not  duly  elected,  and  cause  the  return  to  be  amended 
accordingly,  or  would  grant  such  further  relief  &c. 
The  indictment  then  proceeded  as  follows. 

"  And  the  jurors  "  &c.  "  That  long  before  and  at 
the  time  of  the  said  election  there  had  been  and  were 
divers  public  charities  within  the  said  city  of  Bristol, 
the  funds  whereof  were  managed,  distributed,  and  dis- 
posed of  by  certain  trustees,  and  a  portion  of  which 
funds  it  had  been  usual  and  customary  for  the  said 
trustees  to  give  and  dispose  of  to  divers  persons  on  or 
about  the  festival  of  Christmas  in  each  and  every  year ; 
and  one  Thomas  Carlisle  for  a  long  time,  viz."  &c., 

next  before  the  said  election,  had  been,  and  at  the 
time  of  the  said  election  was,  a  trustee  of  divers  of  the 
said  public  charities,  and  in  such  character  had  the 
distribution,  management,  and  disposal  of  divers  of  the 
said  funds,  and  of  divers  portions  thereof,  which  it  had 
been  usual  and  customary  so  to  dispose  of  at  the  said 
festival  of  Christmas  as  aforesaid.    And  the  jurors" 

Y  2  &c. 
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1810.      &c.    "That  shortly  before  the  said  election,  viz.  on  the 
'       6th  day  of  July  in  the  1st  year  aforesaid,  the  said  T, 

The  Queen  .  . 

against  Carlisle^  the  said  F.  H,  F.  Berkeley^  and  other  persons, 
went  to  the  house  of  one  William  Virrier,  situate  in 
Adam  and  Eve  Passage,  in  the  said  city  of  Bristol,  for 
the  purpose  of  soliciting  the  said  fV.  Virrier  to  vote  for 
the  said  F,  H,  F.  Berkeley  at  the  said  election." 

And  the  jurors"  &c.  "  That  afterwards,  viz.  on  the 
15th  day  of  February  in  the  year  aforesaid,  in  the  said 
lower  House  of  Parliament,  viz.  in  the  said  parish  of  St. 
Margaret" ^c,  "  Charles  Wood  Esq."  and  others  (named), 
they  being  members  of  the  said  lower  House  of  Parha- 
ment,  were  in  due  manner  according  to  the  statutes  in 
such  case"  &c.  "  chosen,  nominated,  and  sworn  to  be 
a  select  committee  to  try  and  determine  the  merits  of 
the  said  election  of  the  said  F.  H.  F.  Berkeley  so  re- 
turned "  &c.,  and  to  try  the  matter  of  the  said  petition. 
And  the  jurors"  &c.  "that  the  said  persons  so  chosen, 
nominated,  and  sworn  as  aforesaid  afterwards,"  viz.  on 
&c.,  "  at  a  certain  place  adjacent  to  the  House  of  Com- 
mons, viz.  a  certain  committee  room  situate  in » the 
parish"  &c.,  "  and  within  the  jurisdiction  of  the  Cen- 
tral Criminal  Court,  did  in  due  manner  meet  to  try  and 
determine  the  matter  of  the  said  petition." 

"  And  the  jurors  "  &c.  "  That  Sarah  Virrier,  late  of" 
&c.,  "  the  wife  of  the  said  W.  Virrier,  afterwards,  viz. 
on"  &c.  at  &c.,  "and  within  the  jurisdiction"  &c., 
"  did  appear  as  a  witness  before  the  said  select  com- 
mittee touching  the  matter  of  the  said  petition,  the  said 
select  committee  being  then  and  there  met  to  try  and 
determine  the  matter  of  the  said  petition  ;  and  the  said 
S.  Virrier  was  then  and  there  duly  sworn  and  did  take  her 
corporal  oath  "  &c.  "  before  the  select  committee  afore- 
said, 
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said,  to  speak  the  truth  of  and  concernhig  the  aforesaid 
premises,  the  select  committee  aforesaid  then  and  there 
having  competent  and  sufficient  'power  "  &c.  "  And  it 
then  and  there  became  and  was  a  material  question, 
whether,  at  the  time  aforesaid^  *when  the  said  T.  Carlisle, 
the  said  F,  H.  F.  Berkeley,  and  the  said  other  persons,  so 
went  to  the  said  house  of  the  said  W,  Virrier,  situate  as 
aforesaid,  the  said  T,  Carlisle  said  that  he  would  give 
the  said  W,  Virrier  61.  out  of  the  funds  of  one  of  the 
aforesaid  charities  at  Christmas,  whereof  the  said  T. 
Carlisle  was  a  trustee  as  aforesaid,  or  that  he  would  give 
him  61.  at  Christmas.  And  it  then  and  there  became 
and  was  a  material  question  whether,  at  the  said  time 
when  the  said  F.  H.  F.  Berkeley  and  the  said  T.  Carlisle 
and  other  persons  so  went  to  the  said  house  of  the  said 
W.  Virrier  as  aforesaid,  the  said  F.  H.  F.  Berkeley  put 
a  sovereign  into  the  hand  of  the  said  S.  Virrier,  and 
whether  the  said  7^.  Carlisle  told  the  said  S.  Virrier  he 
should  not  forget  it  was  in  his  power  to  give  her  hus- 
band the  said  61.  at  Christmas.  And  the  said  S.  Virrier, 
being  so  sworn  as  aforesaid,  and  not  having"  &c.,  "but 
being  moved  "  &c.,  on  &c.,  at  &c.,  and  within  the  juris- 
diction &c.,  "  on  her  oath  aforesaid,  falsely  "  &c.,  "  wil- 
fully and  corruptly,  did  say,  depose,  swear,  and  give  in 
evidence  to  the  select  committee  aforesaid,  touching  the 
matters  and  merits  of  the  said  election,  and  the  matter  of 
the  said  petition,  in  substance  and  effect  as  follows,  viz. : 
that  before  the  said  election  a  canvassing  party  came  to 
her  husband's  house,  situate  in  Adam  and  Eve  Passage, 
in  the  said  city  of  Bristol,  and  Mr.  Berkeley  (meaning 
the  said  F.  H.  F.  Berkeley)  and  Mr.  Carlisle  (meaning 
the  said  T.  Carlisle)  came  into  the  house  of  the  said 
W.  Virrier,  and  Mr.  Carlisle  asked  her  if  she  knew  who 

Y  3  her 


1840. 

The  Queen 

against 

ViRKIER. 


322 


CASES  IN  TRINITY  TERM 


1840.  her  husband  was  going  to  vote  for  at  the  ensuing 
'  '      election.    That  she  said  she  believed  he  was  going  to 

The  QiTEEN 

against  give  One  and  one,  and  that  Mr.  Carlisle  then  said  he 
would  act  like  a  sensible  man,  and  *  I  will  give  him  the 
61.  at  Christmas  '  (thereby  meaning  that,  at  the  said  time 
\sohen  the  said  F.  H.  F.  Berkeley  and  the  said  T.  Carlisle 
and  the  said  other  persons,  so  went  as  aforesaid  to  the  house 
of  the  said  W.  Virrier  for  the  purpose  of  soliciting  him  to 
vote  for  the  said  F.  H.  F.  Berkeley,  the  said  T.  Carlisle 
said  he  would  give  the  said  W.  Virrier  at  Chtistmas  6L 
from  and  out  of  the  funds  of  one  of  the  aforesaid 
public  charities,  whereof  the  said  T.  Carlisle  was  a  trustee 
as  aforesaid).  And  Mr.  Berkelei/  shook  hands  with  her, 
and  put  something  into  her  hand,  and  told  her  to  give 
it  to  her  husband ;  and  that  it  was  a  sovereign  wrapped 
up  in  some  paper  (thereby  meaning  that,  at  the  time 
when  the  said  F.  H.  F,  Berkeley  and  the  said  T,  Carlisle 
and  other  persons  went  to  and  were  at  the  said  house 
of  the  said  W»  Virrier  as  aforesaid  for  the  purpose  of 
soliciting  the  said  W.  Viirier  to  vote  for  the  said  F.  H, 
F,  Berkeley  at  the  said  election,  the  said  F.  H»  F.  Berkeley 
put  a  sovereign  into  the  hand  of  the  said  S*  Virrier). 
And  Mr.  Carlisle  told  her  he  should  not  forget  it  was 
in  his  power  to  give  her  husband  the  6l.  at  Christmas  ;  it 
was  in  his  power  to  do  so,  and  he  would  not  forget 
(thereby  meaning  that,  at  the  said  time  when  the  said  F. 
H, F.Berkeley  and  the  said  T.  Carlisle  and  the  said  other 
persons  so  came  as  aforesaid  to  the  house  of  the  said 
W,  Virrier  to  solicit  him  to  vote  as  aforesaid j  the  said 
T,  Carlisle  told  the  said  ;S.  Virrier  that  he  should  not 
forget  it  was  in  his  power  to  give  her  husband  61.  out  of 
the  funds  of  one  of  the  said  charities  under  his  controul 
and  management  as  such  trustee  as  aforesaid).  Whereas, 

in 
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in  truth  and  in  fact,  the  said  T.  Carlisle  did  not  at  the  1840. 
said  time  *wJien  the  said  F.  H.  F.  Berkeley,  the  said 

The  Queen 

T.  Carlisle  and  other  persons  isoent  to  the  said  house  against 

.  .    .       ,  .  ^  VZRRIER. 

of  the  said  W.  Virrier  to  solicit  him  to  vote  as  afore- 
said^ or  during  the  time  nxiJien^  on  that  occasion^  they 
*were  in  or  at  the  said  house,  say  to  the  said  S.  Virrier 
that  he,  the  said  T,  Carlisle,  would  give  to  the  said 
W,  Virrier  the  61.  at  Christmas,  or  any  sum  of  money, 
from  or  out  of  any  of  the  said  public  charities,  or  any 
sum  of  money  whatsoever,  at  Christmas,  or  at  any  other 
time.  And  whereas,  in  truth  and  in  fact,  the  said  F.  H. 
F.  Berkeley  did  not,  at  the  said  time  when  the  said 
F.  ir.  F,  Berkeley,  the  said  T.  Carlisle,  and  the  said 
other  persons,  went  to  the  said  house  of  the  said 
W.  Virrier  to  solicit  him  to  vote  as  aforesaid,  or  during 
the  time  when,  on  the  said  occasion,  he  was  at  or  in 
the  said  house,  put  a  sovereign  or  any  other  sum  of 
money  into  the  hand  of  the  said  S.  Virrier,  or  give  to 
S.  Virrier  a  sovereign,  or  any  other  sum  of  money 
whatsoever.  And  whereas,  in  truth  and  in  fact,  the 
said  T.  Carlisle  did  not  at  that  time  tell  the  said  S.  Virrier 
that  he,  the  said  T,  Carlisle,  should  not  forget  it  was  in 
his  power  to  give  her  husband  the  61.  at  Christmas,  or 
any  6L,  from  any  of  the  said  public  charities,  or  any 
other  6/.,  or  any  sum  of  money  whatsoever,  at  Christ- 
mas, or  at  any  other  time,  and  did  not  say  it  was  in  his 
power  to  do  so,  and  that  he  would  not  forget  it.  And 
so  the  jurors  "  &c.  (conclusion  in  the  usual  form). 
Plea,  Not  guilty. 

The  indictment  was  tried  before  Lord  Denman  C.J.  on 
the  last  day  of  the  sittings  in  Middlesex  after  Michaelmas 
term,  December  24th,  1838.   Evidence  was  given  to  sup- 
port the  several  assignments  of  perjury.  The  Lord  Chief 
Y  4  Justice, 
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1840.      Justice,  in  summing  up,  said  that  there  were  three  assign- 
'■  ments  of  perjury,  the  first  and  last  relating  to  the  offer 

The  Queen  t     J     J  & 

against       of  6/.,  the  second  to  the  supposed  gift  of  a  sovereign. 

He  observed  that,  as  the  great  question  was  upon  the 
direct  act  of  bribery  imputed,  in  giving  the  sovereign, 
the  convenient  mode  of  treating  the  case  would  be  to 
consider  that  point  first,  and  in  the  next  place  the  other 
point  (for  that  the  case  substantially  presented  only  one 
other)  as  to  the  61.  Taking  the  points  in  this  order, 
he  said  that,  as  to  the  first,  the  proof  lay  almost  entirely 
in  the  evidence  of  one  witness,  and  therefore  he  did 
not  see  how  the  jury  could  convict  of  the  perjury  im- 
puted; but  that,  on  the  second,  there  was  a  distinct 'Con- 
tradiction of  the  defendant's  testimony  before  the  com- 
mittee, by  Carlisle  (who  was  supposed  to  have  offered 
the  6l.)  and  several  other  witnesses;  and  he  left  it  to 
the  jury  to  say,  whether  there  was  not  a  strong  body  of 
evidence  clearly  supporting  Carlisle  s  denial.  The  jury 
retired  for  about  two  hours,  and,  at  half  past  two  in  the 
morning,  gave  their  verdict,  in  writing,  as  follows.  "  The 
jury  have  had  much  difficulty,  from  the  conflicting  evi- 
dence, in  coming  to  their  verdict.  They  find  the  de- 
fendant Not  guilty  on  the  first  assignment  of  perjury^ 
from  the  want  of  sufficient  evidence ;  and  guilty  on  the 
second  assignment "  The  officer  of  the  Court  entered 
a  verdict  of  Not  guilty  on  the  first  assignment  of  per- 
jury, and  Guilty  on  the  second.  The  jury  said  nothing 
as  to  the  third  assig?ment. 

The  Lord  Chief  Justice  was  afterwards  applied  to  on 
behalf  of  the  prosecutor  to  direct  that  a  verdict  of  Guilty 
should  be  entered  on  the  first  and  third  assignments 
and  Not  guilty  on  the  second,  acccording  to  the  pre- 
sumed intention  of  the  jury.    His  Lordship  refused  to 

interfere. 
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interfere,  except  on  summons ;  but,  a  summons  being 
taken  out,  he,  on  hearing,  ordered  the  amendment  as 
prayed. 

Stephen  Serjt.,  in  Hilary  term,  (  Januar?/ 2 Sih)  1839, 
moved  for  a  rule  to  shew  cause  why  the  order  should 
not  be  rescinded,  on  the  ground  that,  in  a  criminal  case 
at  least,  the  judge  had  no  authority,  on  a  suggestion  that 
the  jury  intended  that  which  they  did  not  express,  to 
alter  the  verdict  delivered  and  taken  down  by  the 
officer.  He  referred  to  Com.  Dig,,  Amendment,  (P.); 
Bea:  v.  Keat  (a)  ;  Bold's  Case  {b) ;  Miller  v.  Trets  {c) ; 
Spencer  v.  Goter  (d) ;  and  Rea:  v.  Wood/all  {e) :  and  he 
put  in  affidavits  as  to  the  manner  in  which  the  Lord 
Chief  Justice  summed  up  the  case  and  the  jury  gave 
their  verdict. 

He  also  moved  in  arrest  of  judgment,  on  the  following 
ground.  The  indictment  states  that,  before  the  election, 
viz.  on  July  6th,  Carlisle,  Berkeley,  and  others,  went  to 
William  ViiTier^s  house  for  the  purpose  of  soliciting 
him  to  vote  for  Berkeley and  that  it  became  a  material 
question  before  the  committee,  whether,  at  the  time 
aforesaid,  when  Carlisle,  &c.,  so  went  to  the  said 
house,  Carlisle  said  that  he  would  give  W.  Virrier  61. 
Then  the  defendant  is  alleged  to  have  sworn  that, 
"  before  the  said  election,"  a  canvassing  party  came  to 
her  husband's  house,  and  Berkeley  and  Carlisle  came  in, 
and  (after  other  conversation)  Carlisle  said,  "  I  will  give 
him  61.  at  Christmas  ;"  to  which  an  innuendo  is  added, 
"  thereby  meaning  that,  at  the  said  time  when  the  said 

(a)  1  Salk.  47.  (6)  1  Salk.  53. 

(c)  1  Ld.  Ray.  324.  (rf)  1  H.  Bl.  78. 

{e)  5  Bur.  2661. 
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1840.       I\  H.  F.  Ber'keley^  and  the  said  T.  Carlisle^  and  the  said 
other  persons,  so  "joent  as  aforesaid  to  the  house  of  the 

The  Queen  ... 
against       said  W»  Vlrrier  for  the  purpose  of  soliciting  him  to  vote 

for  the  said  F.  H.  F.  Berkelei/i  the  said  T,  Carlisle  said  he 
would  give  the  said  W.  Virrier  at  Christmas  61.  &c."  And 
the  assignment  of  perjury  is,  in  substance,  that  Carlisle 
did  not  at  the  said  time  when  the  said  F,  H.  F,  Berkeley, 
the  said  T,  Carlisle,  and  the  said  other  persons  went  to 
the  said  house  of  the  said  IV.  Virrier  to  sohcit  him  to 
vote  as  aforesaid,  or  during  the  time  when,  on  that  occa- 
sion, they  were  in  or  at  the  said  house,  say  to  S.  Virrier 
that  he  would  give  W,  Virrier  61.  The  material  ques- 
tion is  stated  to  be,  whether  Carlisle  used  the  words 
on  a  particular  occasion,  which  is  laid  on  a  certain  day  ; 
the  contradiction,  in  the  assignment  of  perjury,  is,  that 
Carlisle  did  not  use  the  words  on  that  occasion :.  but 
the  defendant's  evidence,  on  which  the  indictment  is 
grounded,  is  only  that,  "  before  the  election,"  a  canvass- 
ing party,  of  which  Carlisle  was  one,  came  to  the  house, 
and  he  used  the  words.  That  this  was  the  occasion  on 
which  the  speaking  of  them  is  said  to  have  been  material, 
and  is  denied,  appears  neither  from  the  evidence  said  to 
have  been  given  by  the  defendant,  nor  from  any  other 
part  of  the  indictment,  except  the  innuendo.  The  aver- 
ment of  materiality  may  refer  to  one  occasion,  the  evi- 
dence to  another  occasion  of  the  same  kind.  And  the 
innuendo  will  not  aid,  because  an  innuendo  can  only 
explain,  and  cannot  supply  the  place  of,  a  substantial 
averment :  Rex  v.  Marsden  («),  Hawkes  v.  Hawkey  (b). 
The  objection  extends  to  all  the  assignments  of  per- 


(a)  4  M,     S.  164. 


(6)  8  East,  427. 
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Lord  Denman  C.  J.  described  the  manner  in  which  1840. 
he  had  left  the  case  to  the  iury,  as  it  is  stated  in  sub-  ~ 

'  The  Queen 

stance  above.    His  Lordship  said  he  had  no  doubt  at  against 

ViRRIER. 

the  time  that  the  jury,  when  considering  the  case,  had 
understood  and  adopted  his  distribution  of  it,  and  meant 
to  give  their  verdict  upon  the  actual  bribery  as  the 
first  question,  and  the  promises  as  the  second.  He 
added  that  this  was  now  also  his  clear  opinion,  because, 
if  the  jury  had  not  so  intended,  they  would  not  have 
omitted  to  notice  the  third  assignment  of  perjury  on  the 
record.  And  that  he  had  not,  on  the  night  of  the  trial, 
made  any  note  of  the  manner  in  which  he  left  the  case 
to  them,  but  had  done  so  afterwards. 

A  rule  nisi  was  granted  on  both  points. 

Crowder,  Adolphus,  and  Chambers  shewed  cause  in 
this  term,  June  4th.  First,  as  to  the  indictment.  It 
is  objected  that  the  innuendo  is  employed  to  supply  a 
material  defect  in  the  previous  averments.  But  there  is 
no  such  defect.  The  indictment  sets  out  the  complaints 
of  the  petition,  and  then  alleges  that,  before  the  elec- 
tion, Carlisle  had  been  to  W.  Virrier's  house,  for  the 
purpose  of  soliciting  him  to  vote  for  Berkeley,  It  then 
states  that  the  defendant  was  sworn  before  the  com- 
mittee to  speak  the  truth  "  concerning  the  aforesaid 
premises;"  and,  being  so  sworn,  deposed  '^touching 
the  matters  and  merits  of  the  said  election,  and  the 
matter  of  the  said  petition,"  that,  before  the  election,  a 
canvassing  party  came  to  W.  Virrier's  house,  and  that 
Carlisle  came  in,  and  promised  to  give  W*  Virrier  61. 
at  Christmas.  Here  is  no  defect  to  be  supplied,  nor 
sense  of  words  to  be  enlarged ;  nor  does  the  innuendo 
introduce  any  fact.  The  language  ascribed  to  the  de- 
fendant 


328 


CASES  IN  TRINITY  TERM 


1840. 

The  Queen 

against 

VlKKIER. 


fendant  refers  to  an  interview  with  Carlisle  before  the 
election  ;  such  an  interview,  and  only  one,  is  previously 
mentioned  in  the  indictment ;  and  it  is  part  of  the 
"  matters  and  merits  of  the  said  election,  and  the  mat- 
ter of  the  said  petition."  No  additional  fact  is  wanted ; 
and  the  innuendo  merely  connects  the  speech  with  the 
time  which  was  mentioned  before.  It  performs  the  pro- 
per function  of  an  innuendo,  namely  (as  De  Grey  C.J. 
lays  down  in  Bex  v.  Home  [a) ),  to  explain  a  subject- 
matter  sufficiently  expressed  already.  In  Rex  v.  Mars- 
den  (h)  there  was  no  averment  that  the  libel  was  pub- 
lished of  and  concerning  the  prosecutor,  nor  did  the 
libel  itself  shew  it;  and  the  innuendo  was  required  to 
supply  that  defect.  In  Hawkes  v.  Hawlcey  (c)  the  in- 
nuendo had  the  same  fault;  it  enlarged  the  sense  of 
the  words  :  if  it  was  rejected,  there  remained  no  cause 
of  action.  In  Rex  v.  Griepe{d\  which  may  be  relied 
upon  for  the  defendant,  there  was  no  prefatory  matter 
to  introduce  the  innuendo ;  had  that  been  otherwise, 
the  Judges  admit  that  the  innuendo  would  have  been 
good.  The  observations  of  Holt  C.  J.  there  apply  to 
the  present  case.  Rex  v.  Nicholl  [e)  is  not  in  point  : 
the  innuendo  was  wanted,  there,  to  connect  the  fact 
sworn  to  with  the  occasion  of  an  arrest  mentioned  in 
the  inducement ;  and  it  did  not  supply  that  connection. 
In  Rex  V.  Aylett  [g)  an  innuendo,  explaining  the  words 
"  at  home  "  by  the  words  "  at  his  said  house,  situate 
in  the  Haymarket  aforesaid,"  was  held  good,  there  being 
(as  here)  a  sufficient  prefatory  statement.  And  that 
statement,  as  in  the  present  case,  formed  part  of  the  aver- 


(a)  2  Cowp.  672.  684. 
(c)  8  East,  427. 
{c)  1  B,  ^  Ad,  21. 


{b)  4  M.  ^  S.  164. 
(rf)  1  Ld.  Ray.  256. 
{g)  1  T.  R,  63. 
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ment  of  materiality.    The  prefatory  matter  is  so  intro-  1840. 
duced  in  several  of  the  precedents  in  2  Cliitt.  Crim,  Law.    ^,  ~ 
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pp.  353,  358,  360.    The  technical  rules  laid  down,  in  against 
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actions  of  slander,  as  to  an  introductory  averment  of  a 
colloquium  "  of  and  concerning  "  &c.  do  not  apply  to 
the  case  of  perjury.  To  sustain  the  present  objection, 
it  must  be  presumed  that  there  were  more  times  than  one 
at  which  Carlisle^  Berkeley,  and  other  persons  went  to 
W.  Virrier^s  house  to  solicit  his  vote  for  Berkeley  at 
this  election.  But  the  Court  will  not  make  such  an 
assumption.  The  law,  and  many  authorities,  as  to  the 
office  of  an  innuendo,  are  stated  in  note  (4)  to  Craft  v. 
Boite  {a). 

Then  as  to  the  amendment.  There  is  no  doubt  that 
the  verdict,  as  it  now  stands,  expresses  the  meaning  of 
the  jury.  They,  in  their  finding,  used  technical  words 
erroneously;  and  the  Lord  Chief  Justice  has  properly 
corrected  these.  It  is  clear  that,  if  the  verdict  had 
been  equivocal,  it  might  have  been  explained ;  or,  if 
incorrectly  taken  down,  it  might  have  been  rectified  by 
a  note  of  the  judge  or  officer  of  the  Court ;  and  this  is, 
virtually,  the  same  case.  There  is  no  hardship;  for 
the  jury  were  not  obliged  to  find  specially:  if  they 
thought  any  one  assignment  of  perjury  made  out,  they 
might  have  found  a  verdict  of  Guilty ;  and  to  that  no 
objection  could  have  been  taken. 

As  to  the  authorities.  In  Com.  Dig.,  Amendment,  (P), 
it  is  said  that  the  verdict  shall  not  be  amended  in  a 
criminal  case:  (2  C  1)  of  the  same  title  is  referred  to; 
and  there  Rex  v.  Keat  [h)  and  Bold's  Case  {c)  are  cited ; 
where  it  is  laid  down  that  a  verdict  may  be  amended  by 

(^a)  1  Wms.  Saund.  243.  {h)  1  Salk.  47. 

(c)  1  Salk.  53. 

the 
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the  notes  of  the  clerk  of  assize,  but  this  in  civil,  not 
in  criminal,  cases.  The  law  appears  to  be  so  stated  by 
Holt  C.  J.  in  Iiej[:  v.  Keat  in  Salkeld  {a) :  but  the  case 
was  one  of  felony  ;  and  in  the  reports  of  it  by  Lord  Ray- 
mond (b),  S/ci?iner  {c),  and  Comberbach  (d)  the  dictum 
is,  that  a  special  verdict  cannot  be  amended  by  the  notes 
in  felony.  The  verdict  has,  however,  been  amended 
from  minutes,  even  in  a  case  of  felony  [e).  Miller  v. 
TreU  [g)  is  applicable  only  on  the  supposition  that  the 
jury  omitted  to  find  as  to  one  assignment  of  perjury: 
but  they  clearly  meant  to  find  on  both  the  questions 
submitted  to  them  ;  and  these  comprised  all  the  assign- 
ments. The  finding  was  complete  in  substance,  but 
wrongly  entered.  In  Spencer  v.  Goter  (Ji)  the  Judge 
directed  the  jury  to  find  for  the  plaintiff  on  all  the 
counts  but  one,  which  was  not  supported,  and  on  that 
for  the  defendant ;  but  they  found  a  general  verdict  for 
the  plaintiff :  and,  on  motion  to  enter  the  verdict  on 
some  counts  only,  according  to  the  Judge's  notes,  the 
Court  of  Common  Pleas  said,  "  they  could  not  alter 
a  verdict,  unless  it  clearly  appeared  on  the  face  of  it, 
that  the  alteration  would  be  agreeable  to  the  intention 
of  the  jury  ;  and  that  the  proper  remedy  in  this  case 
was  a  new  trial."  That  case  differs  from  this,  because 
here  it  is  evident  that  the  jury  meant  to  find  ac- 
cording to  the  judge's  direction ;  which,  in  Spencer  v. 
Goter  {h),  was  not.  clear.  And  reference  is  there  made 
in  a  note  {i)  to  Williams  v.  Breedon  (k),  where  the 
declaration  contained  a  bad  count  for  cutting  down 


(a)  1  Salk.  47. 

(c)  1  Skinn.  666. 

(e)  See  pp.  331,  332.  post. 

(/i)  1  H.  Bl.  78. 

(Jc)  1  B.  4;  P.  329.^ 


(b)  1  Ld.  Raij.  138. 

(rf)  Comh.  406. 

(g)  1  Ld.  Ray.  324. 

{i)  P.  79.  note  (a),  3d  ed. 
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wood,  and  a  good  one  for  carrying  it  away:  evidence  1840. 
was  given  on  both ;  and  a  verdict  was  found  with 

The  Queen 

general  damages  :  but,  it  appearing  that  the  damages  against 
were  compounded  of  the  several  sums  for  which  the 
parcels  of  wood  were  sold,  the  Court  of  Common 
Pleas  held  that  they  might  consider  the  case  as  if  a 
verdict  had  been  found  for  the  plaintiff  on  the  second 
count  only,  and  that  the  judge  might  amend  the  pos- 
tea;  and  a  rule  for  arresting  the  judgment  was  dis- 
charged. lPatleso7i  J.  That  is  a  very  odd  case.  Lord 
Denman  C.  J.  We  decided  differently  in  a  case,  tried 
by  Park  J.,  which  came  before  us  last  year  [a).  The 
general  object  of  an  application  to  amend  is  to  make  the 
verdict  conformable  to  the  evidence,  not  the  summing 
up  :  and,  where  there  has  been  evidence  tending  two 
different  ways,  it  is  difficult  to  say  that  an  amendment 
ought  to  be  made.]  As  to  the  supposed  distinction  be- 
tween civil  and  criminal  cases  ;  in  Regina  v.  Tutchin  (b), 
Holt  C.  J.,  Powell  and  Powj/s  Js.  held  that  "  Whatever 
at  common  law  might  be  amended  in  civil  cases,  was 
at  common  law  amendable  in  criminal ;  and  so  it  is 
at  this  day."  The  same  doctrine  is  laid  down  in 
note  (1)  to  FauUmers  Case  (c)^  and  is  supported  by- 
examples  in  2  Vin,  Abr.  392 — 397,  Amendment,  (T.  a), 
particularly  pi.  23,  25.  In  Eddowes  v.  Hopkins  {d) 
Lord  Mansfield  said,  "  it  was  impossible  to  believe  there 
was  such  an  absurdity  in  the  law,  as  that  a  mere  mis- 
take of  the  officer  should  be  without  a  remedy,  and 
that  neither  the  judge  nor  jury  could  possibly  have  pro- 


(a)  See  Empson  v.  Griffin^  l\  A.  ^  E.  \  S6. 

(b)  1  Sal/c.  50.  (c)  1  JF/ns.  Saund.  250  d. 
{d)  1  JDoiig.  376. 
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and  he  mentioned  a  case  of  one  Gibson  who  had  been 
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against  tried  for  robbing  Mr.  Francis,  and  convicted,  and  a  mis- 
take  being  discovered  in  the  verdict,  upon  consultation 
with  all  the  Judges  at  his  chambers,  it  was  corrected 
from  minutes  signed  by  the  jury,  and  the  prisoner  ex- 
ecuted." And  in  Odington  v.  Darby  [a)  Yelverton  J. 
cites  an  instance  in  which  an  indictment  for  felony  was 
amended  after  conviction  (two  being  convicted  where  the 
"  indictment  was  in  the  singular  number"),  and  the  par- 
ties were  executed.  In  4  Hawk.  P,  C.  463  {b),  book  2. 
c.  47.  note  (2),  it  is  said,  "  If  the  verdict  do  not  suffi- 
ciently ascertain  the  fact,  a  venire  facias  de  novo  ought 
to  issue.  Skin.  667*  Lord  Raymond,  \  52 1.  For  a  special 
verdict  cannot  be  amended  in  capital  cases,  per  Lord 
Holt.  Lord  Raymond,  141.  Yet  in  the  case  of  Sarah 
Hazel,  Lord  Mansjield  said  it  might  if  there  were  mi- 
nutes to  amend  it  by,  MS.  Easter  24  G.  3.  and  in 
forgery  a  special  verdict  was  amended  because  the  fault 
was  committed  by  the  defendant,  Strange  844."  In 
Hanlcey  v.  Smith  [c)  the  postea  was  amended,  on  the 
judge's  report,  by  entering  the  verdict  on  the  third 
instead  of  the  first  count,  in  a  qui  tarn  action.  So, 
on  an  information  in  the  Exchequer,  a  special  verdict 
was  amended  by  minutes,  after  argument;  Attorney  Ge- 
neral v.  White  [d).  The  authority  of  the  courts  to  amend 
in  furtherance  of  justice  is  asserted  in  very  large  terms 
by  Lord  Kenyon  in  Rex  v.  The  Mayor  Sfc.  of  Gram- 
pound  [e).  In  Rex  v.  Woodfall  (g)  the  object  of  the 
proposed  amendment  was  not  to  meet  any  ascertained 

(a)  2  Bulst.  35.  (6)  7th  ed. 

(c)  Barnes,  449.  {d)  Bunb.  283. 

{e)  7  T.  B.  699.  {g)  5  Burr.  2661. 
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intention  of  the  jury,  but  to  obviate  a  difficulty  which  IS^O. 
they,  as  it  seems,  had  intentionally  raised  by  their  ver-      '  ~ 
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diet.    In  a  civil  case,  the  verdict  has  been  amended  by  against 
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the  judge's  notes  as  to  the  amount  of  damages ;  New- 
combe  V.  Gree?i  {a)  :  and  in  Eliot  v.  Skypp  (b)  it  was 
amended  (so  as  to  defeat  a  motion  in  arrest  of  judg- 
ment) by  the  judge's  recollection  (c).  In  Ernest  v. 
Brown  (d)  the  plaintiff  proceeded  upon  two  counts :  as 
to  one,  Tindal  C.  J.  left  it  to  the  jury  to  say  ,  on  con- 
flicting evidence,  whether  the  plaintiff  was  entitled  to 
any  thing;  as  to  the  other,  he  told  them  that,  upon  the 
pleadings,  the  plaintiff  must  have  a  verdict  for  I5.  at 
least.  The  jury  gave  a  general  verdict  for  \s.  The 
master,  on  taxation,  refused  th*e  plaintiff  costs  of  the 
first  count;  and,  on  motion  for  a  review,  the  defendant's 
counsel  urged  that  the  entry  of  the  verdict  as  it  stood 
was  a  mistake  which  the  Court  would  correct ;  and,  such 
correction  being  made,  the  taxation  was  right.  Tin- 
dal  C*  J.  said,  "  It  is  the  ordinary  practice,  when  any 
mistake  has  arisen  at  the  trial,  to  apply  to  the  judge  to 
say  by  reference  to  his  notes  on  what  counts  the  verdict 
is  to  be  entered.  I  should  have  had  no  hesitation  at 
the  time,  and  I  cannot  entertain  a  doubt  now,  upon 
referring  to  my  notes,  that  the  intention  of  the  jury 
was  to  have  given  a  verdict  for  Is,  on  the  count  as  to 

(a)  2  S-^ra.  1197.  (b)  Cro.  Car.  338. 

(c)  The  action  was  for  rents  of  freehold  and  copyhold  lands  held  at 
different  annual  sums.  The  verdict  was  entered  for  parcel  of  the  whole 
sum  demanded,  without  a  specific  application  of  it  to  either  rent.  A 
motion  was  made  in  arrest  of  judgment.  "  But  because  that  this  issue 
was  tried  before  Justice  Berkelei/,  and  he  well  remembered,  that  the 
jury  found  for  the  copyhold  rent  for  the  defendant,  and  for  the  freehold 
rent  for  the  plaintiff* ;  therefore  it  was  ordered,  that  the  return  of  the 
postea  should  be  amended  accordingly :  and  that  then  the  plaintiff"  should 
have  his  judgment."    Cro.  Car.  338. 

(d)  4  Neiu  Ca.  162. 
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1840.  which  I  so  directed  them."  And  the  Court  ordered 
the  rule  to  be  suspended,  that  the  defendant  might 

,  The  Queen  ^  ^ 

against  apply  for  an  amendment  of  the  postea.  If  the  amend- 
ment may  be  made  from  the  judge's  notes,  there  is  no 
reason  that  it  should  not  be  made  from  his  clear  re- 
membrance. In  either  case  the  certain  knowledge  of 
the  judge  is  relied  upon ;  whence  the  certainty  is  de- 
rived can  make  no  difference. 


Theszger,  contra.  As  to  the  arrest  of  judgment.  It 
must  appear  clearly  by  the  indictment,  both  that  a 
certain  fact  was  material,  and  that  the  evidence  on 
which  perjury  is  assigned  had  reference  to  that  fact. 
Here  it  is  alleged  to  have  been  a  material  question, 
whether  certain  words  were  used  on  a  particular  occa- 
sion, when  Carlisle  and  others  went  to  Virriers  house  to 
solicit  his  vote;  the  indictment  having  before  stated  that 
on  that  occasion  (Juli/  6th)  Carlisle  and  others  did  go  to 
Virrier^s  house  for  that  purpose.  Then  it  is  said  that 
the  defendant  swore  "  touching  the  matters  and  merits 
of  the  said  election  and  the  matter  of  the  said  petition." 
That  does  not  shew  that  her  evidence  related  to  the 
material  time  before  mentioned.  Nor  does  her  evi- 
dence, as  set  out,  identify  the  occasion,  without  the  help 
of  the  innuendo.  That  innuendo,  therefore,  does  more 
than  explain :  it  supplies  that  which  makes  the  evi- 
dence material.  It  is  asked  whether  the  Court  will 
presume  two  occasions  on  which  the  same  thing  hap- 
pened ;  but  that  is  not  the  question.  It  lies  upon  the 
prosecutor  to  tie  up  his  averments,  so  that  they  must 
necessarily  refer  to  the  time  which  he  has  selected  as 
material ;  and  the  question  is,  whether  he  has  done  so. 
If  he  has  not,  and  the  direct  allegations  of  the  indict- 
ment 
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ment  are  therefore  defective,  the  innuendo  will  not  1840. 
make  them  good.    The  case  is  the  same  in  principle  Queen 
with  HaisoJces  v.  Hawkey  (a)  and  Rex  v.  Marsden{h),  against 
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where  the  averment  of  a  colloquium  "  of  and  concern- 
ing" &c.  had  been  omitted,  and  the  attempt  was  to 
supply  its  place  by  an  innuendo.  Lord  Ellenborougk 
said  in  the  latter  case,  "  If  by  inevitable  construction 
it  appeared  that  no  other  person  could  be  intended  but 
W,  S.,  I  should  have  been  inclined  to  sustain  this  in- 
dictment, but  I  cannot  say  that  it  does  so  appear and 
the  judgment  was  arrested.  Rex  v.  Griepe  {c)  shews 
both  that  the  innuendo  is  bad,  and  that  it  cannot  be 
rejected,  because  there  is  not  sufficient  certainty  with- 
out it,  and  because  the  assignment  of  perjury  refers 
immediately  to  it.  In  Rex  v.  Aylett[d)  the  material 
question  was,  whether  Aylett  had  or  had  not  been  at 
home  before  he  was  arrested;  that  "  home"  meant 
"  his  said  house  situate  in  the  Haymarkety''  as  the  in- 
nuendo stated,  was  quite  unimportant.  Bayley  J.  says, 
in  Rex  v.  Nicholl  (^),  "  An  indictment  must  be  good 
without  the  help  of  argument  or  inference.  In  the 
case  of  perjury  the  indictment  must  shew,  either  by  a 
statement  of  the  proceedings,  or  by  other  averments, 
that  the  question  to  which  the  offence  related  was  ma- 
terial." "  It  is  contended  that  the  enquiry  to  which 
part  of  the  evidence  was  an  answer,  would  not  have 
been  relevant  if  applicable  to  any  other  matter  and 
occasion  than  those  now  in  question;  but  we  know 
nothing  of  the  merits  of  the  case  except  from  the  in- 
dictment."   And  Littledale  J.  says,  "  The  evidence  is 

(a)  8  Easty  427.  (6)  A  M.     S.  164. 

(c)  1  Ld.  Ray.  256,  {d)  1  T.  R.  63. 

(e)  1  B.SfAd.  21. 
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184-0.      in  no  way  connected  with  the  material  subject  of  en- 
„  quiry."    He  observes  that  the  innuendo  in  question 

The  Queen     ^  ^ 

against  docs  not  apply  the  words  to  the  occasion  of  an  arrest, 
which  is  before  alleged  to  have  been  material,  and  that 
"  without  innuendoes  no  reference  to  the  arrest  ap- 
pears." [Patteson  J.  The  Court  do  not  say  that,  if  the 
innuendo  had  been  "  meaning  that  on  the  occasion  of 
the  said  arresf*  &c.,  it  would  not  have  been  sufficient.] 
It  ought  to  appear  as  a  substantive  and  distinct  aver- 
ment that  the  evidence  was  upon  the  point  material 
to  the  cause.  The  indictment  here  should  have  stated 
that  the  defendant  gave  evidence,  not  only  touching  the 
matters  and  merits  of  the  election  and  petition,  but  touch- 
ing the  said  occasion  when  the  said  T.  Carlisle,  &c., 
went  to  the  said  house  of  W.  Virrier  &c.  for  the  pur- 
pose &c.  In  JRegina  v.  Bowles  [a)  an  indictment  for 
perjury  alleged  that  there  was  a  suit  in  Chancery  be- 
tween M,  and  H,  for  the  manor  of  Staverton  in  Devon, 
and  that  (on  a  commission  thereupon  awarded  to  exa- 
mine witnesses)  defendant  swore  falsely  that  "  the  deed 
of  the  feoffment  of  the  manor  [manerium  jprcedictum  in- 
nuendo)  was  delivered  as  an  escrow."  It  was  objected 
that  the  materiality  did  not  appear,  unless  it  were  shewn 
that  the  oath  concerned  the  manor  in  question :  and  the 
Court  held  that  the  indictment  was  bad  on  this  ground, 
and  that  the  innuendo  did  not  help  it;  "for  a  man 
shall  not  be  punished  as  a  perjurer  by  an  innuendo." 
[_Patteson  J.  The  Court  thought  there  was  not  a  suffi- 
cient introductory  averment.]  Goldstein  v.  Foss  {h) 
shews  the  limits  of  an  innuendo,  and  how  it  ought  to  be 
supported  by  the  introductory  statement. 


(a)  Cro.  Eliz.  428. 


(i)  6  B.Sj'  C.  154. 

On 
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On  the  question  as  to  amendment,  he  was  stopped  1840. 


by  the  Court. 

Lord  Denman  C.  J.  I  was  of  opinion  that  the 
judge  must  have  power,  in  a  case  like  this,  to  amend 
by  his  recollection  ;  and  it  is  clear  that  in  the  pre- 
sent instance  the  amendment  was  one  which  might  be 
made,  according  to  the  truth  of  the  facts.  But,  on  con- 
sideration, we  think  that  the  practice  of  so  amending 
would  be  such  a  dangerous  one  that,  as  a  general  rule 
of  discretion,  the  Court  ought  to  decide  against  intro- 
ducing it.  In  almost  all  the  cases  of  amendment  there 
has  been  a  written  document  to  amend  by,  and  a  mis- 
prision, which  was  corrected  by  that.  But,  if  reference 
is  made  to  the  recollection  of  the  judge  as  an  indi- 
vidual, an  unlimited  number  of  affidavits  from  other 
persons  will  be  let  in,  stating  what  passed  according  to 
their  impression  I  have  no  doubt  here ;  but,  on 
account  of  the  great  danger  and  abuse  which  might 
result  from  amending  under  such  circumstances,  in 
cases  which  may  be  supposed,  we  think  the  order  ought 
not  to  be  sustained.  Therefore,  if  we  hold  the  in- 
dictment to  be  a  good  one,  the  verdict  must  stand. 


The  Queen 
against 

VlRRlER, 


LiTTLEDALE  J.  In  ViTier's  Abridgment  (b)  there  are  a 
great  many  instances  of  amendments  in  criminal  cases. 
The  rule  must  be  absolute  on  this  point. 

(a)  Where  the  judge  reports  that  which  passed  on  the  trial  from  his 
own  note,  the  Court  will  not  receive  affidavits  on  the  same  point ;  Everett 
V.  Youelh,  4  B.  c^-  Ad.  681.  ;  Rex  v.  Grant,  5  B.  ^  Ad.  1081.  And 
see  Van  Nyvel  v.  Hunter,  3  A.  ^  E.  243.  ;  Serjeant  v.  Chafy,  5  A.  Sf 
E.  354. 

(6)  See  2  Vin.  Ah.  392.  Amendment,  (T.  a.)    And  ib.  289.  (A). 


Patteson 


338 


CASES  IN  TRINITY  TERM 


1840. 

The  Queen 
against 

ViRRIER. 


Pa-Tteson  J.  As  to  the  distinction  taken  between 
criminal  and  civil  cases,  I  have  no  doubt  that  the 
verdict  in  a  criminal  case  might  be  amended  by  the 
judge's  notes,  if  the  Court  could  see  by  them,  and  by 
the  record,  how  it  ought  to  be  entered. 


Williams  J.  concurred. 

As  to  the  motion  in  arrest  of  judgment, 

Cur,  adv,  mlt. 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  {June  16th),  delivered  the  judgment  of  the  Court. 

This  was  an  indictment  against  the  defendant  for 
perjury,  alleged  to  have  been  committed  on  the  trial  of 
a  petition,  before  a  Committee  of  the  House  of  Com- 
mons, complaining  of  the  undue  return  of  Mr.  Berkeley 
as  member  of  parliament  for  the  city  of  Bristol;  the  said 
petition  stating,  in  substance,  that  the  said  Mr.  Berkeley' 
was  guilty  of  bribery,  by  himself  and  his  agents,  at  the 
election,  and,  particularly,  of  the  corrupt  application  of 
certain  charitable  funds  by  his  agents  to  procure  his 
return.    The  indictment  then  states  that,  shortly  before 
the  said  election,  to  wit  on  the  6th  July,  in  the  1st  year 
&c.,  the  said  Mr.  Berkeley,  with  other  persons,  went  to  the 
house  of  one  William  Virrier  to  solicit  his  vote  for  Mr, 
Berkeley :  that  a]  committee  was  duly  appointed  to  try 
the  matter  of  the  said  petition,  and  that  the  defendant 
(wife  of  the  said  W.  Virrier)  appeared  as  a  witness 
-  before  the  said  committee :  and  that  it  became  and  was 
a  material  question,  whether  at  the  said  time,  when  Mr. 
Berkeley  and  the  said  other  persons  went  to  the  house  of 
the  said  W.  Virrier,  one  Thomas  Carlisle  said  that  he 
would  give  the  said       Virrier  61,  out  of  the  funds  of 
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one  of  the  said  charities  at  Christmas  following,  and 
whether  at,  the  said  time,  the  said  Mr.  Berkeley  put  a 
sovereign  into  the  hand  of  the  defendant,  and  also 
whether  the  said  Thomas  Carlisle  said  "  he  should  not 
forget  it  was  in  his  power  to  give  her  husband  the  said 
6/.  at  Christmas The  indictment  proceeds  to  state 
that  the  defendant  swore,  before  the  said  committee, 
touching  the  matters  and  merits  of  the  said  election, 
and  the  matter  of  the  said  petition,  in  substance  and 
effect,  that  a  canvassing  party  came  to  her  husband's 
house,  and  that  the  said  Thomas  Carlisle  said  (amongst 
other  things)  that  he  would  give  him  (the  said  W,  Vir^- 
rier)  the  61.  at  Christmas  [thereby  meaning  that^  at  the 
said  time  *when  the  said  Mr.  Berkeley  and  TJiomas  Car- 
lisle and  other  persons  so  went  as  aforesaid  to  the  house  of 
the  said  W.  Firrier,  the  said  TJiomas  Carlisle  said  he 
*would  give  the  said  W.  Virrier  61.  out  of  the  funds  of 
one  of  the  said  public  charities  ^whereof  the  said  Thomas 
Carlisle  was  trustee).  The  indictment  also  states  that 
the  defendant  swore  that  Mr.  Berkeley  put  a  sovereign 
into  her  hand,  and  told  her  to  give  it  to  her  husband, 
with  a  like  innuendo,  pointing  the  time  to  the  said 
visit  on  the  6th  of  July  ;  and  that  she  further  swore  that 
Mr.  Carlisle  told  her  he  should  not  forget  it  was  in  his 
power  to  give  her  husband  61.  at  Christmas,  with  a  like 
innuendo ;  and  upon  that  evidence  the  perjury  was  as- 
signed. 

Upon  this  indictment  a  motion  has  been  made  to 
arrest  the  judgment,  upon  two  objections.  1st.  That 
the  allegation  of  the  oath  having  been  taken  "  touching 
the  matters  and  merits  of  the  said  election,  and  the 
matter  of  the  said  petition,"  did  not  sufficiently  point  to 
the  matter  whereupon  the  defendant  was  alleged  to  have 

Z  4  given 


1840. 
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1840.      given  evidence:  and,  2dly,  That  there  was  nothing  to 
rj,^^~^         fix  the  alleged  gift  and  promise  of  money  to  the  said 
against      visit  on  the  6th  of  JuIt/. 

We  think,  however,  that  neither  objection  is  sustain- 
able. As  to  the  first,  it  does  sufficiently  appear  that  a 
competent  trial  was  had,  that  a  material  question  arose 
as  to  the  existence .  of  certain  facts,  to  which  the  de- 
fendant deposed,  and  was  therein  guilty  of  perjury.  Now, 
although  it  is  certainly  true  that  the  averment  stating  the 
oath  to  have  been  "  touching  and  concerning  the  mat- 
ters and  merits  of  the  said  election,  and  the  matter  of 
the  said  petition,"  does  not  directly  refer  to  what  are 
alleged  to  be  the  material  questions  which  arose,  yet, 
where  it  does  sufficiently  appear,  both  by  averment  and 
otherwise,  that  the  oath  was  upon  a  material  point,  the 
allegation  "  touching  and  concerning "  &c.  is  wholly 
superfluous  and  unnecessary,  and  the  indictment  would 
have  been  sufficient  if  it  had  omitted  that  part  alto- 
gether, and  had  merely  stated  that  the  defendant  de- 
posed and  swore  "  as  follows  "  &c. 

The  second  objection  is,  that  the  evidence  upon  which 
the  perjury  is  alleged  to  have  been  committed  is  not 
referred,  with  sufficient  distinctness,  to  the  said  canvass- 
ing visit,  and  that  the  innuendo  by  which  it  is  attempted 
so  to  apply  it  introduces  new  matter,  and  is  therefore 
bad.  We,  however,  think  otherwise ;  for  an  introduc- 
tory averment  expressly  states  that  there  was,  in  fact, 
such  canvassing  visit,  and  the  innuendo  directly  refers 
thereto.  It  is  plain,  therefore,  that  this  case  comes 
within  the  rule  laid  down  by  Lord  Chief  Justice  De 
Grey  in  Rex  v.  Home  {a),  which  has  always  since  been 
recognised  as  the  true  one,  and  that  the  innuendo  does 

(a)  2  Cowp.  672.  684. 

only 
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only  point  and  fix  the  meaning  to  something  previously  1840. 
averred,  which  is  the  proper  office  of  an  innuendo,  and 

,  .  The  Queen 

that  it  does  in  no  respect  enlarge  it.    We  think,  there-  against 

1  •  1    r  •  1       •      1  VlllRlEK. 

fore,  that  there  is  no  ground  for  arresting  the  judgment. 
Rule  absolute  for  rescinding  the  order. 
Rule  for  arresting  the  judgment  discharged  (a). 

(a)  No  further  step  was  taken  in  the  prosecution.       .  . 


Bowler  aminst  Nicholson  and  Others.  i^nv%, 

^  June  12th. 

^P'RESPASS  for  breaking  and  entering  plaintiff's  Trespass  for 

Jl  ,  .  breaking  and 

dwelling-house,  and  taking  his  goods  &c.  (6).  entering  piain- 

^      mi  1  '     -m  n  t  r         i  •         tiff's  house  and 

Plea  2,    lhat  plaintiii,  on  ccc,  and  for  a  long  time  taking  his 
then  last  past,  and  from  thence  until  and  at  the  said  ^°p}ga  ^^^^^ 
time  when  &c.,  held  and  enjoyed  certain  premises,  to  pjamtift,  at  the 

'  r  '         time  when  &c., 

wit  a  dwelling  house,  with  the  appurtenances,  of  certain  {"^^^^ 

joyed  a  dwell- 

persons,  to  wit  T.  L.  jL.,  G.       and  F.  K.,  situate  in  ing  house 

See.  of  L.  as 

the  parish  &c.,  in  the  county  &c.,  as  tenant  thereof  to  tenant  thereof  to 
the  said  lastTmentioned  persons,  under  and  by  virtue  of  miseTheletf, 
a  certain  demise  thereof,  to  wit  a  demise  before  then  llfore  then  made 

hy  L.  to  plain-' 

tiff",  on  which  demise  a  certain  weekly  rent,  viz.  &c.,  was  reserved  and  made  payable  at  the 
end  of  each  week  by  plaintiff  to  L.  That,  such  rent  being  in  arrear,  plaintiff  had  fravidulently 
removed  the  said  goods  from  the  dwelling  house  so  held  by  him  to  the  house  in  which  &c. 
to  prevent  L.  from  distraining  them  for  the  said  rent,  leaving  no  sufficient  distress  belli nd  : 
and,  because  the  said  goods  had  been  so  removed,  and  were  kept  in  the  said  house  in  which 
&c.,  and  the  said  house  was  locked  up,  defendants,  as  the  servants  and  by  command  of  L., 
broke  and  entered  the  house  and  seized  the  goods  (justification,  according  to  stat.  11  G.  2. 
c.  19.  s.  1.). 

Replication  De  injuria. 

Plea  held  good  on  general  demurrer,  but 

Semble,  that  it  would  have  been  bad  on  special  demurrer,  for  not  stating  the  demise 
with  sufficient  particularity. 

Held  that  the  plea  did  not  set  up  any  "interest  in  the  land,"  or  "  matter  of  interest," 
within  the  2d  resolution  in  Crogate's  Case  (8  Rej).  66  b.): 

But  that  it  alleged  "  an  authority  given  by  the  law,"  within  the  3d  resolution  ;  and, 
therefore,  that  the  replication  de  injuria  was  bad. 

Semble,  per  Patteson  J.,  that  the  "  authority  given  by  the  law,"  mentioned  in  the  3d  re- 
solution, must  also  be  "  mediately  or  immediately  derived  from  the  plaintiff." 

(b)  The  paper-book  omitted  the  declaration,  and  began  with  the 
second  plea.  Sec  p.  351.  poat.  But  it  was  stated  at  the  bar  that  the 
declaration  was  as  above  mentioned. 

made 
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1840.  made  by  the  said  last  mentioned  persons  to  the  plaintiff, 
"  upon  which  said  demise  a  certain  weekly  rent,  to  wit  a 

Bowler 

against      rent  of  75.,  was  reserved  and  made  payable  at  the  end 

Nicholson. 

of  each  and  every  week  by  the  plaintiff  to  the  said 
T.  L.  Z.,  G.  S.,  and  F,  K.    And  that,  just  before  the 
said  time  when  &c.,  to  wit  on  &c.,  a  large  sum  of 
money,  to  wit  13/.  I65.,  of  the  rent  aforesaid,  for  divers, 
to  wit  thirty  nine,  weeks  of  the  said  demise,  ending  on 
the  day  and  year  last  aforesaid,  became  and  was  due 
and  payable  from  plaintiff  to  the  said  T,  L.  i.,  G.  51, 
and  F.  K,^  and  from  thence  until  and  at  the  said  time 
when  &c.  remained  and  continued  due,  in  arrear,  and 
unpaid  :  That,  just  before  the  time  when  &c.,  viz.  after 
the  said  rent  became  due,  and  while  it  was  due,"  in 
arrear,  and  unpaid,  and  within  thirty  days  next  before 
the  time  when  &c.,  viz.  on  &c.,  plaintiff  fraudulently 
and  clandestinely  conveyed  away  and  carried  off  and 
from  the  said  premises,  so  held   by  him  as  such 
tenant  thereof  as  aforesaid,  the  goods  and  chattels 
in  the  declaration  mentioned,  being  the  proper  goods 
and  chattels  of  plaintiff,  to  prevent  the  said  T.Zy.Zv., 
G.  aS'.,  and  F,  K,  from  distraining  the  same  for  the  said 
rent  so  before  and  at  the  time  of  the  said  removal 
actually  due,  in  arrear  and  unpaid  as  aforesaid,  and  for 
that  purpose  conveyed  the  said  goods  and  chattels  to 
the  said  dwelling  house  in  which  &c.,  without  leaving 
any  other  goods  and  chattels  in  the  said  premises,  so 
held  by  plaintiff  as  aforesaid,  sufficient  to  satisfy  the 
said  arrears,  whereon  the  said  T.  L,  L,.i  G.  »S.,  and 
F,  K.  could  and  might  distrain  for  such  arrears  as  afore- 
said.   And,  because  the  said  goods  and  chattels,  which 
had  be^n  so  fraudulently  and  clandestinely  conveyed 
away  and  carried  off  by  plaintiff  as  aforesaid,  had  been 
then  put  and  placed  by  him,  plaintiff,  in  the  said  dwell- 
ing 
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ing  house  in  which  &c.,  and  were  there  kept  by  him 
.mtil  and  at  the  said  time  when  &c.,  and  because,  while 
the  said  goods  and  chattels  still  remained  there,  and 
just  before  the  said  time  when  &c.,  the  said  dwelling 
house  in  which  &c.  was  locked  up,  fastened,  and  se- 
cured, so  as  to  prevent  the  said  goods  and  chattels 
from  being  seized  and  taken  as  a  distress  for  the  said 
arrears  of  rent,  defendants,  as  the  servants,  and  by 
the  command,  of  the  said  T.  L,  Z.,  G.  S.,  and     K.^  to 
whom  the  said  rent  was  so  due,  just  before  the  said  time 
when  &c. :  The  plea  then  stated  that  defendants  called 
to  their  assistance  G.  22.,  the  constable  of  the  parish 
wherein  the  goods  were  suspected  to  be  so  concealed 
in  the  said  dwelling  house  in  which  &c.,  a  declaration 
of  the  fraudulent  removal  to  the  said  dwelling  house, 
and  of  the  goods  being  therein,  having  first  been  made 
before  F,  P,  B.,  a  jiistice  of  the  peace  ;  and  that,  because 
the  outer  door  of  the  said  dwelling  house  at  the  time 
when  &c.  was  locked,  and  the  goods  remained  therein, 
and  because  there  were  no  other  goods  on  the  premises 
held  by  plaintiff  as  aforesaid,  sufficient  to  satisfy  the 
arrears,  and  whereon  defendants  could  distrain,  de- 
fendants, as  the  servants  &c,,  and  by  the  command  &c., 
then,  and  in  the  daytime,  and  w^ithin  thirty  days  next 
after  the  fraudulent  removal,  and  whilst  the  arrears 
were  still  due  and  unpaid,  to  wit  at  the  said  time  when 
&c.,  and  in  the  presence  of  the  said  constable,  who  was 
aiding  them,  broke  open  the  outer  door  of  the  said 
dwelling  house  in  which  &c.,  and  the  lock  &c.,  and 
then  entered  &c.,  in  order  to  seize  the  said  goods  so 
fraudulently  conveyed  away  &c.,  as  a  distress  for  the 
said  arrears,  and  for  that  purpose  and  on  that  occasion 
stayed  and  continued  &c.,  in  order  to  search  for  and 
seize  the  said  goods,  and  in  so  doing  did  necessarily  a 

little 
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1840.      little  &c. ;  and  did  also  then,  and  within  thirty  days 
next  after  &c.,  seize  and  take  the  said  goods,  then  there 

Bowler  ,  , 

against      found  and  being,  as  a  distress  &c.    Averments  of  im- 

IlCHOLSON.  -  .  i-.rto  -,, 

pounding,  and  notice  to  piaintift;  and  that,  after  five 
days,  plaintiff  not  having  replevied,  defendants,  as  the 
servants  &c.,  caused  the  goods  to  be  appraised  by  two 
appraisers,  who,  having  first  been"';  sworn  before  S,  P., 
the  constable  of  the  parish  wherein  the  distress  was 
taken,  appraised  the  goods  at  less  than  the  amount  of 
rent  then  in  arrear,  to  wit  at  the  value  &c.,  of  all  which 
plaintiff  then  had  notice;  but,  inasmuch  as  he  did  not 
then  replevy,  or  pay  the  arrear  &c.,  defendants,  after 
such  appraisement  and  notice,  kept  the  goods,  and 
applied  the  same,  at  the  value  at  which  they  had  been 
appraised,  towards  satisfaction  of  part  of  the  rent  and 
charges,  as  they  lawfully  &c.  Verification. 
Replication,  de  injuria. 

Demurrer,  assigning  for  cause,  that  the  replication 
puts  in  issue  several  distinct  facts,  in  which  are  involved, 
not  only  mere  matters  of  excuse  of  the  trespasses,  but 
also  an  interest  in  certain  land,  and  rent  issuing  out  of 
the  same,  and  which  cannot  by  law  be  so  included 
therein,  viz.  that  plaintiff  has  thereby  at  once  put  in 
issue  the  holding  by  plaintiff  of  the  dwelling  house  in 
the  plea  first  above  mentioned  as  tenant  to  certain  per- 
sons therein  named,  as  whose  servant  defendants  have 
therein  justified  the  trespasses,  and  also  the  reservation 
of  the  said  rent  out  of  the  said  premises,  and  the  same 
being  made  payable  at  certain  times  by  plaintiff  to  the 
persons  in  the  plea  in  that  behalf  named,  and  also  that 
a  certain  portion  of  the  said  rent  was  at  the  time  &c. 
due  from  plaintiff;  and  that  plaintiff  has  also  thereby 
put  in  issue  the  fraudulent  removal  by  plaintifi'  of  the 

said 
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said  goods,  as  in  the  plea  mentioned,  to  the  said  house  in  184<0. 
which  &c.,  and  the  said  goods  being  kept  locked  up  there  ^  ~ 
to  prevent  their  being  taken  &c.,  and  also  that  defendants,  against 

,  r   1         •  1  •  1  .      ,  Nicholson 

as  the  servants  or  the  said  persons  so  interested  in  the 
first  mentioned  premises  &c.,  and  in  the  said  rent  &c., 
called  to  their  aid  the  parish  constable  as  in  the  said 
plea  mentioned,  and  deposed  to  the  said  facts  before 
a  justice  of  the  peace,  and  also  that  they  broke  open  the 
outer  door  of  the  said  house  in  which  &c. ;  together 
with  all  the  attendant  circumstances  in  the  said  plea  in 
that  behalf  mentioned ;  and  that  they  also  then  seized 
and  took  the  said  goods  as  a  distress  for  the  said  rent, 
being  still  due,  and  impounded  the  same,'  and  then 
proceeded  to  deal  with  the  said  goods  in  the  several 
ways  in  the  said  plea  in  that  behalf  mentioned  :  by  rea- 
son whereof  no  certain  or  shigle  issue  can  be  joined  on 
the  said  replication,  but  the  same  is  multifarious  &c. 
Joinder. 

Wightman,  for  the  defendants,  was  asked  by  the 
Court  whether  the  demise  to  the  plaintiff  was  not  too 
generally  stated  in  the  plea.  [Littledale  J.  The  demise 
•  is  not  laid  at  any  time  or  place.]  The  time  is  not  ma- 
terial :  it  is  sufficient  to  say  that  the  premises  were  de- 
mised "  before  then,"  at  a  weekly  rent,  and  the  rent  due 
upon  it  for  a  period,  ending  &c.  [Pafteson  J.  If  this 
is  enough  at  common  law,  of  what  use  was  stat.  1 1  G.  2. 
c.  19.  s.  22.,  which  gives  a  general  form  in  the  case  of 
an  avowry  or  cognizance  {a)  ?  Surely  the  plea  in  tres- 
pass ought  to  state  specially  the  tide  to  demise  and  the 
demise  itself.]     This  form  is  according  to  the  pre- 

(a)  See  note  (3.)  to  Poole  v.  Longueville,   2  Wins.  Saund.  284  c. 
Banks  v.  Angell,  1  J.  ^  E.  843.  857. 
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1840.  cedents.  \Littledale  It  was  not  usual  thirty  years 
^  '  ago.]  The  precedent  in  3  Chitty  on  Pleadings  1060 
against      (6th  ed.),  states  the  plaintiff  to  have  held  the  premises 

hCHOLSON.  ^    -r\  i  1        •  i 

as  tenant  to  C,  Z>.,  under  a  demise  thereof  before  then 
made  by  CD.  to  plaintiff;  but  in  note  (y)  it  is  said 
that  even  this  statement  seems  unnecessary.  It  must  be 
sufficient  to  follow  the  language  of  11  G.  2.  c,  19.  s.  7.> 
upon  which  this  defence  is  founded.  \_Littledale  J.  If 
a  statute  said  that,  in  a  particular  case,  tenant  for  years 
might  justify,  would  it  be  enough  to  say  that  he  was 
tenant  for  years,  without  any  further  averment  ?]  He 
would  not  be  obliged  to  set  out  his  title  particularly. 
Here  the  statement  is  precise  enough  for  the  plaintiff  to 
have  traversed  the  demise.  As  between  landlord  and 
tenant,  more  could  not  be  necessary  than  to  say  that  the 
plaintiff  held  by  demise  from  the  defendant;  for  the 
tenant  could  not  controvert  his  landlord's  title  to  de- 
mise. IPatteson  J.  Your  plea  does  not  state  even  so 
much  as  that.  It  does  not  say  that  any  person  had  de- 
mised to  plaintiff  for  a  term.]  If  the  title  to  demise 
could  not  be  disputed,  any  objection  of  this  kind  is  only 
matter  of  form,  and  the  plaintiff  should  have  demurred 
specially.  Taking  the  plea  to  be  sufficient,  the  replica- 
tion is  bad,  according  to  the  rule  laid  down  in  Crogate's 
Case  («),  and  cited  in  Selhy  v.  Bardons  (b)  (where  all 
the  leading  authorities  are  reviewed),  that  "  the  general 
plea  de  injuria  sua  propria,  &c.  is  properly  when  the 
defendant's  plea  doth  consist  merely  upon  matter  of  ex- 
cuse, and  of  no  matter  of  interest  whatsoever."  Here 
the  plea  does  relate  to  an  interest  in  land,  namely, 

{a)  8  Rep,  66  b. 

(6)  ^  B.  ^  Ad.  2.    S.  C.  in  error,  Bardons  v.  Selhy^  1  Cro,  ^  M. 
500.;  ^TyrwhA^O 

in 
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in  the  demised  premises  ;  and  that  interest  cannot  be  put  1840. 
in  issue  by  the  general  replication. 

Bowler 

against 

Stonor,  contra.  As  to  the  objection  just  taken,  this 
is  a  case,  not  of  title  informally  pleaded,  but  of  omis- 
sion to  state  a  title.  And  even  a  form  of  statement 
which  might  suffice  in  a  declaration  may  be  too  general 
in  a  plea;  Grimstead  v.  Marlowe  {a);  where  Lord 
Kem/on,  and  Ashhurst  and  Buller  Js.  say,  that  in  the 
one  it  is  enough  to  shew  possession,  but  in  the  other 
a  strict  legal  right  must  be  set  out.  The  relation  of 
landlord  and  tenant  does  not  exclude  this  rule.  The 
provision  for  a  general  form  of  pleading  in  stat.  11  G.  2. 
c,  19.  5.22.  is  limited  to  avowries  and  cognizances;  and 
in  trespass  for  seizing  goods,  where  the  defence  is  frau- 
dulent removal,  the  defendant  must  still  justify  specially; 
this  was  ruled  in  Furneaux  v.  Fotherhy  (b),  where  the 
defendant  had  pleaded  the  general  issue  under  sect.  21. 

Supposing,  however,  that  the  plea  is  good,  there  is 
no  fault^in  the  replication.  It  raises  no  question  of 
title  within  the  meaning  of  the  second  resolution  in  Cro- 
gate^s  Case  (c).  Tindal  C.  J.  explains  that  resolution  in 
Bar  dons  v.  Selby  (d\  where  it  was  suggested  that,  be- 
cause the  form  of  action  was  replevin,  in  which  a  return 
of  the  goods  is  claimed,  a  title  was  asserted  within  the 
meaning  of  Lord  Coke,  But  the  Lord  Chief  Justice 
points  out  that  the  resolution  applies  to  those  cases,  only, 
where  the  party  charged  with  trespassing  insists  upon  a 
right  in  himself  anterior  to,  and  independent  of,  the  act 
of  trespass :  not,  therefore,  to  a  case  where  (as  in  the 

(a)  4  T.  i2.  717.  (6)  4  Camp.  136. 

(c)  8  Rep.  66  b. 

{d)  1  Cro.  ^  M.  500.  504, 505.    ^S".  C.  3  Ttjrwh.  430.  434. 

present 
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1840.      present  instance)  he  seizes  goods  which,  by  the  very 

'      nature  of  the  transaction,  are  assumed  to  be  the  plain- 
Bo  wi,e  a 

against       tifF's.    The  plea  here  states  a  title  to  the  premises,  but 

Nicholson.  i  .         t  i  .        -i       i  • 

only  as  mtroductory  to  the  excuse  for  takmg  the  plam- 
tifF's  goods ;  and,  "  if  the  title  alleged  be  only  induce- 
ment, de  injuria  sua  propria  generally  is  a  good  repli- 
cation ;  as  in  battery,  if  the  defendant  pleads  that  he 
was  seised  in  fee  of  a  close,  and  had  cut  his  corn,  and 
the  plaintiff  came  to  take  away  his  corn,  and  he  in  his 
defence  &c.  there  the  plaintiff  may  reply  de  injuria  " 
&c. ;  note  ( 1 )  to  White  v.  Stuhhs  {a),  citing  Taylor  v. 
Markham  {b).  Hale  v.  Gerrard  (c\  cited  in  the  same 
note,  is  a  similar  case;  and  the  point  is  there  ex- 
plained in  the  argument  of  Noy,  It  is  also  much  dis- 
cussed, and  the  cases  commented  upon,  in  the  judgment 
of  this  Court  in  Vivian  v.  JenMn  (d).  Among  other 
^  authorities  cited  there,  Cockerill  v.  Armstrong  {e)  and 
Jones  \,KitcJiin{g)  (judgment  of  Eyre  C.J.)  illustrate 
the  distinction  now  relied  upon.  In  Crogate's  Case  (7i) 
the  defendant  grounded  his  justification  upon  right  of 
common  in  the  land  from  which  he  drove  the  plaintiff's 
cattle;  and  therefore  the  replication  was  bad. 

Wightman  in  reply.  The  defendants  here  do  allege  an 
interest  in  the  goods,  according  to  the  dictum  of  Tin- 
dal  C.  J.  in  Bardons  v.  Selhy  (e),  and  to  that  of  Parke  J. 
in  Selhy  v.  Bardons  (Jc),  where  the  latter  says  that  he  un- 
derstands Lord  Coke  to  mean  "  an  interest  in  the  realty, 
or  an  interest  in,  or  title  to  chattels,  averred  in  the  plea, 

(a)  2  Wms.  Saund,  295  a.  (b)  Yclv.  157. 

(c)  Latch.  221.  {d)  3  A.  E.  741.  760—762.  764. 

{e)  Willes,  99.  {g)  i  B.  ^  P.  76. 

(/i)  8  Rep.  66  b, 

(i)  1  C.SfM.  500.  504,  505.  S.  C.  S  Tyrwh.  430,  434. 
(/f)  3  B.  ^  ^rf.  2.13. 

and 
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and  existing  prior  to,  and  independently  of  the  act  1840. 
complained  of,  which  interest  or  title  would  he  in  issue  ' 

*  '  Bowler 

on  the  general  replication'^    Here  the  rio^ht  to  follow  against 

^  ^  »  ^  Nicholson. 

the  goods,  under  the  circumstances  before  stated,  is  such 
an  interest ;  an  interest  sub  modo,  but  anterior  to  the 
act  of  taking  which  is  the  alleged  trespass.    \_Patteson  J. 
In  Selby  v.  Bardons  [a)  the  officer  had  an  anterior  right 
to  distrain.]    But  here  the  right  attached  upon  the  very 
goods  which  had  been  removed.    [Lord  Denman  C.  J. 
For  no  other  purpose  than  if  they  had  been  goods  dis- 
trained on  the  premises.    Littledale  J.  The  goods  might 
be  worth  100/.;  the  amount  of  rent  only  10/.  Sup- 
posing all  the  goods  to  be  removed,  the  right  comes  to 
the  same  thing  as  the  right  of  distraining  on  the  pre- 
mises.]    Then,  further,  the  demise  here  is  not  mere 
matter  of  inducement,  but  the  foundation  of  title.  And 
in  Cooper  v.  Monke  (b\  where  the  defendants  justified 
taking  goods  as  a  distress,  and  commenced  the  plea 
by  a  statement  of  tide,  and  of  a  demise  to  the  plaintiff, 
de  injuria  was  held  a  bad  replication.     [Lord  Den- 
man C.  J.   The  plea  there  was  quite  different  in  form 
from  this.     Patteson  J.   There  the  defendant  Monke 
set  up  a  title  in  himself  to  the  place  in  which  &c.] 
The  demise  is  of  the  essence  of  the  defence.    If  the 
replication  took  issue  on  it,  it  would  put  in  issue  the 
right  to  the  rent.     [^Patteson  J.  The  second  resolu- 
tion in  Crogate^s  Case  (c)  is  that,  where  the  defendant 
claims  any  interest  in     the  land,"  not  land  generally, 
de  injuria  is  no  plea.    If  this  had  been  a  distress  on  the 
premises,  the  case  would  have  been  different.  Little- 
dale  J.  If  the  demise  here  is  more  than  inducement, 

(a)  3  ^.  ^  Jd.  2.  (b)  JFilles,  52. 

(c)  8  Rep.  66  b. 

Vol.  XII.  A  a  your 
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1840.  your  plea  is  bad.]  The  replication  is  also  contrary  to 
^^^^  the  third  resolution  in  Crogate's  Case  {a),  that  when 
^  against  by  the  defendant's  plea  any  authority  or  power  is  me- 
diately or  immediately  derived  from  the  plaintiff,  there, 
although  no  interest  be  claimed,  the  plaintiff  ought  to 
answer  it,  and  shall  not  reply  generally  de  injuria  sua 
propria.  The  same  law  of  an  authority  given  by  the 
law ;  as  to  view  waste,  &c."  Here  an  authority  is  de- 
rived mediately  from  the  plaintiff,  by  his  having  become 
tenant  to  the  parties  mentioned  as  lessors  in  the  plea, 
and  by  the  act  of  concealment  which  gave  the  right 
to  seize  his  goods.  The  instance  of  an  authority  given 
by  law,  namely,  to  view  waste,  comes  very  near  the 
present  case. 

Stonor  (being  asked  by  The  Court  if  he  could  dispute 
the  application  of  Crogate's  Case  («),  third  resolution). 
The  authority  of  law  might  as  well  have  been  alleged  in 
Selbi/  V.  Bardons  [h],  [Patteson  J.  There  the  authority 
was  nakedly  given  by  the  law.  Here  it  was  also  derived 
from  the  party.]  Tindal  C.  J.,  in  Bardons  v.  Selhy  (c), 
puts  the  very  case  of  a  distress  for  rent  as  one  in  which 
the  replication  de  injuria  is  good,  and  no  interest  is 
claimed  by  the  party  avowing.  [Patteson  J.  The  third 
resolution  in  Crogate's  Case  [a)  says,  "  although  no  in- 
terest be  claimed."]  The  resolution  must  contemplate 
a  more  direct  authority  than  that  supposed  to  arise 
here. 


Lord  Denman  C.  J.  The  first  question  is,  whether  or 
not  the  plea  is  good ;  and  I  think  it  is  so,  the  plaintiff 

(a)  8  Rep.  66  h.  (6)  3  5.  f  Ad.  2. 

(c)  I  C.&^  M.  505.   S.  a  3  T^rwh.  434. 

having 
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having  replied.    Whether  it  would  have  been  good  or  1840. 
not  on  special  demurrer,  it  is  unnecessary  to  say.  Then,  ^ 
assuming  it  to  be  sufficiently  pleaded,  it  sets  out  a  title  against 

,  ,  .  ,  1-1  1  NiCHOLSOK, 

m  certam  parties  to  a  house  which  was  demised,  and 
a  right  in  the  defendants  as  their  servants  to  seize 
goods  which  had  been  fraudulently  removed  from  the 
house  to  prevent  a  distress.  The  replication  is  de 
injuria ;  and  I  think  that,  according  to  the  third  resolu- 
tion in  Crogate's  Case  (a),  that  is  not  well  pleaded.  The 
argument  of  Mr.  Wightman,  that  the  distrainors  here 
asserted  an  interest  in  the  very  goods  removed,  is  not 
satisfactory  ;  and  no  interest  is  claimed  in  the  particular 
house  which  is  the  locus  in  quo.  But  the  third  resolu- 
tion says,  "  The  same  law  of  an  authority  given  by  the 
law : "  that  is  very  general,  and  might  be  said  to  com- 
prehend Selbi/  V.  Bardons  {h)  and  similar  cases  ;  but  an 
instance  is  added,  "  as  to  view  waste : "  and  I  can  make 
out  no  distinction  between  the  right  under  authority  of 
law  in  that  case,  and  the  right  to  follow  goods  as 
claimed  here.  I  should  consider  it,  generally,  more  de- 
sirable that  a  replication  should  state  how  the  plaintiff 
disputes  the  case  made  by  the  plea,  when  a  good  prima 
facie  case  is  shewn;  but  Lord  Coke  expressly  mentions  the 
right  to  view  waste  as  an  "  authority  given  by  the  law," 
and  the  authority  exercised  here  is  of  the  same  kind. 
The  defendants,  therefore,  are  entitled  to  judgment. 

LiTTLEDALE  J.  The  paper  book  is  in  a  form  not 
to  be  commended,  as  it  does  not  shew  to  what  the  plea 
is  an  answer.  It  appears  however  that  the  action  is 
for  breaking  and  entering  a  house,  not  the  subject  of 
the  demise  pleaded,  and  taking  the  plaintiff's  goods 

(a)  8  Rep.  66  b.  (6)  3  J?.  ^  Ad,  2. 

A  a  2  there. 
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1840.      there.    (His  lordship  then  read  the  plea.)    It  is  ob- 
jected that  the  averments  in  this  plea,  as  to  the  holding 


OWLER 


against      under  the  distrainors,  are  too  general.     The  form  of 

Nicholson.  _ 

avowry  given  by  stat.  11  G.  2.  c,  19.  5.22.  shews  that 
before  that  act  an  avowry  in  the  general  terms  there 
permitted  would  not  have  been  good ;  and  the  question 
then  is,  such  a  form  being  given  by  statute  for  an 
avowry,  whether,  without  statute,  a  plea  as  general  can 
be  pleaded  in  trespass.  Sect.  1,  under  which  the  de- 
fendants justify  here,  gives  the  landlord  power,  where 
tenants  or  lessees  fraudulently  remove  goods  which 
might  be  distrained,  to  take  them  wherever  found ;  but 
I  think  the  party  so  acting  must  plead  in  the  usual 
waj^,  shewing  how  he  claims  title  to  follow  the  goods. 
It  is  not  necessary  to  decide  this  ;  but  the  plea  pleaded 
here  seems  to  me  one  which  would  be  bad  on  special 
demurrer.  The  fault,  however,  is  cured  by  the  plain- 
tiff's having  pleaded  over.  Then  as  to  the  replication 
de  injuria.  It  is  admitted  that,  according  to  Crogates 
Case  {a),  if  the  defendants  had  justified  under  any 
claim  of  interest  in  the  locus  in  quo,  the  general  form  of 
replication  would  have  been  bad :  but  it  has  been  ob- 
served that  no  claim  is  made  here  to  the  land,  as  in 
Crogate's  Case  {a) ;  and  the  pleadings  stand  as  if  the  action 
were  merely  for  seizing  the  goods.  ,  But  then  the  third 
resolution  in  that  case  shews  the  general  form  of  repli- 
cation to  be  bad,  where  an  authority  is  "  mediately  or 
immediately  derived  from  the  plaintiff,"  and  "  the  same 
law  of  an  authority  given  by  the  law,"  as  entry  to  view 
waste  (b).    The  act  complained  of  here  is  in  principle 

(a)  8  Rep.  6  h. 

(J))  See  as  to  this,  the  judgment  of  Parke  J.  in  Selbi/  v.  JBardons,  3  B. 

the 
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the  same  as  entering  to  view  waste.    The  plaintiff,  by  184*0. 
agreeing  to  pay  rent,  impliedly  gave  authority  to  distrain 

Bowler 

when  it  should  be  in  arrear.  And  the  general  authority  against 

T        .     .           „                              I      •        •        1       1  Nicholson. 

to  distram  is  at  all  events  "  an  authority  given  by  the 
law." 


Patteson  J.  The  distinction  between  replevin  and 
trespass  is  no  where  more  shortly  and  pointedly  denoted 
than  in  Rogers  v.  BirJcmire  (a)  (best  reported  in  Ca, 
temp,  Hardwic/ce),  where  Lee  J.  says,  "  There  is  a  dif- 
ference between  an  avowry,  and  a  justification  in  tres- 
pass, in  respect  to  the  strictness  of  setting  out  a  title ; 
because,  in  an  avowry,  a  good  title  must  be  set  out,  but 
need  not  be  so  in  a  justification  of  a  trespass;  but  then 
he  must  shew  he  is  not  a  trespasser."  And  stat,  11  G.  2. 
c.  19.  5.22.  proceeds  on  the  same  distinction ;  for  the 
recital  there  states  only  that  "  great  difficulties  often 
arise  in  making  avowries  or  cognizance  upon  distresses 
for  rent"  &c.,  not  alluding  to  actions  of  trespass,  or 
pleas  in  such  actions;  though  there  appears  another 
reason  for  this,  namely,  that  in  those  actions  the  plea  of 
the  general  issue  is  given  by  sect.  21.  But,  such,  at  all 
events,  being  the  distinction  between  pleas  in  replevin 
and  in  trespass,  we  have  to  consider  whether  the  rela- 
tion of  landlord  and  tenant  is  properly  stated  here,  in  a 
plea  in  trespass.  It  is  probable  that  in  all  cases  of  justi- 
fication in  trespass  before  the  statute  (of  which  Rogers 
v.  Birhnire  [a)  was  one  of  the  last)  the  demise  was 
gpecially  averred;  here  it  is  not  so;  but,  considering 
the  objection  as  raised  on  general  demurrer,  it  is  suffi- 
ciently stated.    The  plea  alleges  facts  to  bring,  the  case 


(a)  2  Stra.  1040.    S.  C.  Ca.  K.  B.  tcmjJ.  Hard.  245. 

A  a  3  within 
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]840.      within  sect.  1  of  stat.  11  G.  2.  c.  19.;  but  I  do  not  rely 
'      so  much  on  those  as  on  the  distinction  between  trespass 

Bowler 

agairf^t      and  replevin.    Then  as  to  the  justification.    I  do  not 

Nicholson.  .        ^ .  ,  _ 

think  there  is  such  an  assertion  or  interest  on  the  part  of 
the  defendants  as  brings  them  within  the  second  resolu- 
tion in  Crogate's  Case  {a).  The  interest  in  land  there 
spoken  of  is  an  interest  in  the  land,  and,  as  at  pre- 
sent advised,  I  think  that  means  the  land  on  which 
the  subject  matter  of  complaint  arises.  In  Jones  v. 
Kitchin  {b)  the  interest  was  such,  and  the  general  plea 
in  bar,  de  injuria,  was  held  bad;  and  here  I  do  not 
doubt  that  it  would  have  been  so  if  the  seizure  had 
been  on  the  land  demised.  But,  where  the  goods  are 
seized  in  a  different  place,  under  stat.  11  G.  2.  c.  19. 
s,  li,  by  reason  of  a  fraudulent  removal,  I  see  no  dis- 
tinction in  the  case  from  that  of  a  common  justification 
for  taking  cattle  damage  feasant  on  a  close  in  the  de- 
fendant's possession,  to  which  de  injuria  is  a  proper 
replication.  There  no  interest  is  claimed  in  the  cattle, 
or  in  any  thing  which  is  the  subject  matter  of  the  action. 
So,  here,  an  interest  in  land  is  stated,  but  in  land  which 
is  not  part  of  the  subject  of  action;  it  is,  therefore, 
as  if  the  question  related  to  a  simple  taking  of  the 
goods:  nothing  turns  upon  the  place.  A  full  state- 
ment of  the  demise  could  have  been  no  more  than  mere 
inducement.  Therefore,  on  the  second  resolution  in 
Crogate^s  Case  {a\  I  see  no  reason  that  this  should  not 
be  a  good  replication.  With  regard  to  the  third  reso- 
lution, as  to  authority  given  by  law,  I  said  in  Selbi^  v. 
Bardons  (c)  (and  I  still  adhere  to  the  same  opinion), 
"  It  is  certainly  stated  in  the  third  resolution  in  Crogate's 

(a)  8  Bep.  66  b.  (b)  I  B.  ^  F.  16. 

(c)  3  J?.  ^  Ad.  2.  7, 
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Case  (a),  that  the  replication  de  injuria  is  bad  where  1840. 
the  plea  justifies  under  an  authority  in  law  ;  but  this,  if  ^ 
taken  in  the  full  extent  of  the  terms  used,  is  quite  in-  against 

1    •  1  •  1  Nicholson. 

consistent  with  part  of  the  first  resolution,  which  states, 
that  where  the  plea  justifies  under  the  proceedings  of  a 
court  not  of  record,  the  general  replication  may  be  used, 
or  where  it  justifies  under  a  capias  and  warrant  to 
sheriff,  all  may  be  traversed  except  the  capias,  which 
cannot,  because  it  is  matter  of  record  and  cannot  be 
tried  by  a  jury.  Now,  the  proceedings  of  a  court  not 
of  record,  and  the  warrant  to  a  sheriff  and  seizure  under 
it,  are  surely  as  complete  authorities  in  law  as  any  au- 
thority disclosed  by  the  present  avowries."  The  autho- 
rity spoken  of  by  Lord  Coke  must,  I  think,  be  confined 
to  an  authority  derived  mediately  or  immediately  from 
the  plaintiff  himself ;  and  that  view  appears  to  have  been 
taken  of  it  in  Piggott  v.  Kemp  (b).  Then,  is  the  authority 
here  derived  mediately  or  immediately  from  the  plain- 
tiff? It  is  not  to  be  supposed  that,  in  the  case  put,  of 
entry  to  view  waste,  there  is  an  express  authority  from 
the  plaintiff ;  the  authority  would  result  from  the  par- 
ties being,  respectively,  tenant  of  a  particular  estate  and 
reversioner.  Here  the  authority  arose  out  of  a  relation 
created  by  the  act  of  parties,  one  of  whom  was  the 
plaintiff;  therefore  the  defendants  justify  under  an  au- 
thority or  power"  "derived  from  the  plaintiff "  him- 
self.   Consequently  the  replication  is  bad. 

Williams  J.  I  am  of  the  same  opinion.  As  to  the 
first  point,  the  main  object  of  the  plea,  so  far  as  it  states 
the  demise,  is  to  shew  that  rent  was  actually  due,  from 


(a)  8  Rep.  66  b. 


(b)  1  Cro.  4;  U.  197.    S,  C.  3  Ti/rwh.  128. 

A  a  4«  which 
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1840.      which  fact  results  the  right  to  distrain,  and  to  follow 
^^^^^      the  goods,  they  being  fraudulently  removed.    Now  I 
against      cannot  Say  that,  if  the  point  were  raised  on  general  de- 

NlCHOLSON.  ^  i.  & 

murrer,  there  is  not  a  sufficient  allegation  of  rent  being 
due  to  the  landlord,  in  respect  of  which  the  right, 
which  is  the  foundation  of  the  plea,  might  arise.  It 
appears  to  me  that  the  fact  is  sufficiently  stated  for  the 
purpose  of  a  defence  under  stat.  11  G.  2.  c,  19.  s.  1., 
the  plaintiff  not  having  demurred  specially.  Then  I 
am  also  of  opinion  that  the  replication  de  injuria  is  bad, 
according  to  the  third  resolution  in  Crogate^s  Case  {a). 
The  defendants  justify  under  an  authority  given  by  law ; 
the  plea  states  the  facts  which  led  to  the  seizure,  and 
alleges  that  *'  because "  of  those  facts,  not  merely  by 
the  command  of  the  landlords,  but  by  reason  of  cir- 
cumstances creating  an  authority  in  law,  the  trespasses 
were  committed.  The  general  replication,  therefore,  is 
not  applicable. 

J udgment  for  the  defendants. 

(a)  8  Rep.  66  b. 


Friday,  EdMUND   FrANCIS  DaYRELL  agaiuSt  HOARE, 

June  12th.  ^  i  -r' 

Cardwell,  and  xiriday. 
Estates,  here-    nPRESPASS,  for  that  defendants  broke  and  entered 

ditaments,  and     -1-      ,  .  ,      .  ,  p 

premises  were  plaintiii 's  closes  &c.,  and.  With  feet  m  walking  and 

for  life,  with'    with  dogs,  ti'od  down,  &c.,  the  grass  and  herbage  of 

power  to  the 

tenant  for  life  to  make  any  lease  of  the  said  several  estates,  hereditaments,  and  premises, 
or  any  part  or  parts  thereof,  for  twenty  one  years,  reserving  the  most  improved  yearly  rent 
with  a  condition  for  re-entry  on  nonpayment,  so  that  there  should  be  no  clause  giving  the 
lessee  power  to  commit  waste,  and  so  as  the  rent  should  be  incident  to,  and  go  along  with, 
the  reversion. 

Held,  that  this  power  did  not  authorise  a  lease  of  part  of  the  land,  with  liberty  to  sport 
over  the  rest. 

Where  defendant  in  trespass  justifies  in  a  right  which  he  claims  under  the  estate  of  tenant 
for  life,  simply  as  such,  he  must  aver  the  continuance  of  the  life. 

plaintiff^ 


IN  THE  Third  Year  of  VICTORIA. 


plaintiff,  and,  with  the  said  dogs  and  with  guns,  hunted, 
beat  about,  and  searched  in  the  said  several  closes  of 
plaintiff,  for  hares,  pheasants,  partridges  and  other 
game  (mentioning  also  other  trespasses  not  pleaded  to 
in  the  following  plea) ;  and  other  wrongs  &c. 

Third  plea  (as  to  the  trespasses  above  set  forth). 
That,  before  the  times  when  &c.,  to  wit  1 7th  January^ 
1794,  jRichard  [Dayrell  was  seized  in  his  demesne  as 
of  fee  of  the  closes  in  which  &c.,  and  of  and  in  the 
messuages,  lands,  and  tenements  hereinafter  mentioned 
to  have  been  demised  to  defendant  Hoare^  with  the 
appurtenances,  respectively  ;  and,  being  so  thereof 
seized,  afterwards,  and  long  before  any  of  the  said 
times  when  &c.,  to  wit  on  &c.,  Richard  Dayrelt  duly 
made  his  last  will  and  testament,  and  thereby  gave, 
devised,  and  bequeathed  (amongst  and  together  with 
certain  other  messuages,  lands,  &c.)j  the  closes  in  the 
declaration  mentioned,  and  in  which  &c.,  and  also  the 
said  messuage,  lands,  and  tenements,  hereinafter  men- 
tioned to  have  been  demised  to  defendant  Hoare,  with 
the  appurtenances  respectively,  to  certain  persons  in 
fee,  to  and  for  the  uses  and  purposes  in  the  will  men- 
tioned. Certain  limitations  were  then  set  out;  re- 
mainder to  Richard  Dayrell,  nephew  of  the  devisor, 
for  life;  remainder  over.  And  the  devisor,  Richard 
Dayrell^  did  also,  in  and  by  his  said  will,  declare,  order, 
and  direct,  that  it  should  be  lawful  to  and  for  every 
person  and  persons,  to  whom  any  estate  for  life  was 
thereby  given  or  limited  of  and  in  the  said  several 
estates,  hereditaments,  and  premises  so  demised,  when 
and  as  he  and  they  should  respectively  be  in  the  actual 
possession  thereof,  or  of  any  part  or  parts  thereof,  from 
time  to  time,  and  at  all  times,  during  their  respective 

natural 
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1840.  natural  lives,  when  and  so  often  as  he  or  they  should 
think  fit,  by  any  deed  or  deeds  indented,  to  be  executed 

Dayrell 

against  in  the  presence  of  two  or  more  credible  witnesses,  to 
demise,  lease,  or  grant,  and  to  make  any  lease  or  leases, 
demise  or  demises,  in  present  possession,  but  not  in 
reversion,  of  the  said  several  estates,  hereditaments,  and 
premises,  so  given  or  limited  to  them  for  their  respective 
lives,  or  any  part  or  parts  thereof,  unto  any  person  or 
persons,  for  any  term  or  number  of  years  not  exceeding 
twenty  one  years,  to  take  effect  in  possession  and  not  in 
reversion ;  so  as  upon  every  such  lease  or  demise  there 
should  be  reserved,  or  made  payable  during  the  con- 
tinuance thereof,  the  best  and  most  improved  yearly 
rent  or  rents  that  could  be  reasonably  had  or  gotten  or 
obtained  for  the  same,  and  without  any  fine,  premium, 
&c.,  or  any  thing  in  the  nature,  or  in  lieu,  of  any  fine, 
&c. ;  and  so  as  in  every  such  lease  there  should  be  con- 
tained a  clause  of  re-entry  for  nonpayment  of  the  rent 
&c.,  if  unpaid  by  the  space  of  forty  days ;  and  so  as  no 
clause  be  contained  in  any  or  either  of  the  said  leases 
giving  power  to  any  lessee  to  commit  waste,  or  exempting 
him,  her,  or  them,  from  punishment  for  committing  the 
same  &c. ;  and  so  as  all  such  rent  and  rents  respectively 
should  be  incident  to  and  go  along  with  the  reversion 
and  remainder  of  the  hereditaments  and  premises  ex- 
pectant on  such  lease  or  leases  respectively.  The  plea 
then  averred  the  death  of  Richard  Dayrell  the  devisor, 
and  the  expiration  of  the  estates  limited  to  precede  the 
life  estate  of  Richard  Dayrell^  the  nephew,  on  23d 
Aprils  1803  ;  whereupon  Richard  Dayrell,  the  nephew, 
under  the  will,  became  and  was  seized  of  his  demesne  as 
of  freehold,  for  the  term  of  his  natural  life,  of  and  in 
the  said  messuages,  lands,  &c.:  and,  being  so  seized 

thereof. 
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thereof,  and  in  the  actual  possession  of  such  estate  for  1840. 
hfe  of  and  in  the  same,  afterwards,  and  before  any  of  the 

Dayrell 

said  times  when  &c.,  to  wit  on  &c.,  by  indenture  be-  against 
tween  the  same  Richard  Dayrell  of  the  one  part,  and 
defendant  Hoare  of  the  other  part,  the  same  Richard 
Dayrell,  for  the  considerations  therein  mentioned,  by 
virtue  and  in  execution  of  the  power  given  by  the  said 
in  part  recited  will,  and  of  all  and  every  other  powers 
and  power,  authorities  and  authority  therein  in  that  be-» 
half  in  anywise  enabling  him,  did  demise  and  lease  unto 
defendant  Hoare,  his  executors  and  administrators 
(except  as  therein  is  excepted),  a  certain  messuage, 
lands  and  premises,  with  the  appurtenances,  parcel  of  the 
estates  and  hereditaments  so  devised  as  aforesaid,  with 
full  liberty  to  defendant  Hoare,  his  executors  and  admin- 
istrators, and  his  and  their  friends,  in  his  or  their  'com- 
pany, or  with  his  or  their  permission,  and  to  and  for  his 
or  their  gamekeeper  or  servant  employed  in  that  or 
the  like  capacity,  at  all  seasonable  times  of  the  year,  to 
hunt,  course,  shoot,  and  fish,  in  over  and  upon  the  said 
thereby  demised  premises,  and  also  over  any  other  of 
the  farms,  lands,  and  grounds  whatsoever,  of  the  said 
Richard  Dayrell,  party  to  the  said  indenture,  situate, 
&c.,  within  the  manor  and  parish  of  Lillingstone  Day- 
rell, in  the  said  indenture  mentioned;  habendum  (ex- 
cept as  aforesaid)  to  defendant  Hoare,  his  executors  and 
administrators,  from  29th  September  then  last  past,  for 
fourteen  years  thence  next  ensuing ;  yielding  and  pay- 
ing therefore  yearly  and  every  year  during  the  said 
term,  to  the  said  Richard  Dayrell  (party  thereto),  or 
other  the  person  or  persons  for  the  time  being  entitled 
to  the  immediate  reversion  of  and  in  the  said  there- 
by demised  premises  &c.,  expectant  upon  the  determin- 
ation 
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1840.  ation  of  the  said  lease  or  demise,  a  certain  rent  or  sum 
'  therein   mentioned,  to  wit  the  rent  or  sum  of  200/., 

Dayrell 

agai?ist      being  the  best  and  most  improved  yearly  rent  that  could 

HoARE.  11111  1       .        1  1 

reasonably  be  had,  gotten,  or  obtamed  for  the  same, 
payable  at  the  times  and  in  the  proportions  in  the  in- 
denture mentioned;  and  also  such  further  and  addi- 
tional yearly  rent  as  was  in  the  said  indenture  in  that 
behalf  provided  and  made  payable ;  yet,  nevertheless,  so 
that  none  of  the  matters  or  things  in  the  said  inden|;ure 
contained  should  give  power  to  defendant  Hoare,  his 
executors  or  administrators  (either  upon  terms  or 
otherwise),  to  commit  waste,  or  exempt  him  or  them 
from  punishment  for  committing  waste  upon  the  said 
demised  premises,  or  any  part  thereof;  as  by  the  said 
indenture  &c.  Averment,  that  the  indenture  was  duly 
executed  according  to  the  power ;  that  the  lease  was  a 
lease  intended  to  take  effect,  and  which  did  take  effect, 
in  possession  and  not  in  reversion;  that  the  said  rent 
thereby  reserved  was  the  best  rent  that  could  be  rea- 
sonably had,  gotten,  or  obtained  for  the  same,  and  that 
the  lease  was  made  without  any  fine,  premium,  &c.,  or 
any  thing  in  the  nature  &c. ;  that  the  indenture  con- 
tained a  clause  of  re-entry  for  nonpayment  of  rent  &c., 
and  was  otherwise  conformable  to  the  power.  That,  by 
virtue  of  the  said  demise,  defendant  Hoare  (who,  at  the 
time  of  the  making,  duly  sealed  and  delivered  a  coun- 
terpart) afterwards,  to  wit  on  &c.,  entered  into  the 
demised  premises  and  the  appurtenances,  and  became 
and  was,  and  ever  since  hath  been,  and  still  is,  pos- 
sessed thereof  for  the  said  term  to  him  thereof  granted. 
Justification,  by  Hoare  in  his  own  right,  and  by  the  other 
defendants  as  his  servants  employed  by  him  in  the  care 
and  pursuit  of  game,  of  the  breaking  and  entering  the 

closes 


IN  THE  Third  Year  of  VICTORIA. 


361 


closes  in  which  &c.,  for  the  purpose  of  hunting  for  and  1840. 
shootincr  frame,  in,  upon,  and  over  the  same,  under  and 

Dayrell 

by  virtue  of  the  said  indenture,  and  according  to  the  against 

Ho  A  RE. 

liberty,  &c.,  so  thereby  granted  as  aforesaid ;  the  said 
closes  in  which  &c.  being  parcel  of  the  said  farms, 
lands,  and  grounds,  situate,  &c.,  within  the  manor  and 
parish  of  Lillingstone  Dayrell,  and  so  devised  as  afore- 
said ;  and,  with  the  said  dogs,  &c.  (the  other  tres- 
passes pleaded  to).  Verification. 

Demurrer,  assigning  for  causes,  that  it  does  not 
appear  that  Ric?iard  Dayrell,  the  tenant  for  life,  pos- 
sessed power  to  demise  or  lease  to  defendant  Hoare  the 
liberty  or  right  to  hunt,  &c. ;  that  the  lease  is  not 
warranted  by  the  powers  contained  in  the  will;  that  it 
is  not  alleged  by  the  plea  that  the  rent  reserved  was  the 
best  and  most  improved  yearly  rent  that  could  be  rea- 
sonably had,  gotten,  or  obtained  for  the  messuage  and 
lands  alleged  to  have  been  demised,  together  with  the 
liberty  to  hunt,  &c.,  in,  over,  and  upon  the  said  other 
farms,  lands,  and  grounds  of  the  said  Richard  Dayrell, 
or  that  any  rent  whatever  was  reserved  for,  or  in  re- 
spect of,  the  said  liberty  to  hunt,  &c.,  upon  the  said 
other  farms  &c. ;  nor  that  the  best  and  most  improved 
yearly  rent  that  could  be  reasonably  had,  gotten,  or 
obtained,  for  the  said  liberty  to  hunt,  &c.,  upon  the 
said  other  farms,  &c.,  was  reserved  by  the  lease ;  and 
that  it  does  not  appear  that  the  rent  reserved  is  reserved 
in  such  a  manner  as  to  be  incident  to  the  reversion  of 
the  premises  demised,  or  to  enure  to  the  benefit  of  the 
reversioner.  Other  causes  were  also  assigned,  not  ma- 
terial here. 

Joinder  in  demurrer. 


Sir 
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Sir  F.  PollocJc^  for  the  defendant.  The  lease  is  not  a 
good  execution  of  the  power.  It  professes  to  demise  a 
part  of  the  premises,  with  the  right  of  shooting  over  the 
whole.  The  right  of  shooting  cannot  be  granted,  by 
itself,  under  any  of  the  words  of  the  power.  Consi- 
dered as  a  franchise,  it  could  be  granted  by  the  crown 
only.  It  is  not  an  easement :  there  is  nothing  to  which 
it  is  appendant  or  appurtenant.  It  is  a  mere  privilege 
to  the  grantee.  That  appears  from  Doe  dem»  Douglas 
V.  Lock  (a) ;  and  the  doctrine  in  that  case  has  been  re- 
cognized by  the  Court  of  Exchequer  in  WicJcham  v. 
Hamher  (b).  Assuming  the  privilege  to  be  a  proper 
subject  of  grant,  the  grant  here  could  enure  only  for  the 
life  of  the  grantor.  In  Keppell  v.  Bailey  (c)  Lord 
Brougham  pointed  out  that  liabilities  which  are  to  be 
attached  to  property  must  be  of  a  kind  "  well  known  to 
the  law,  and  familiarly  dealt  with  by  its '  principles." 
And  he  added,  "  It  must  not "  "  be  supposed,  that 
incidents  of  a  novel  kind  can  be  devised  and  attached 
to  property,  at  the  fancy  or  caprice  of  any  owner." 
From  Co.  Lit.  121.  b.  it  appears  that  "  the  thing  ap- 
pendant or  appurtenant "  must  "  agree  in  quality  and 
nature  to  the  thing  whereunto  it  is  appendant  or  ap- 
purtenant" The  privilege,  therefore,  in  this  case 
could  not  be  annexed  to  the  land,  or  pass  with  it. 
Here,  too,  the  language  of  the  power,  authorizing  a 
lease  of  "  the  said  several  estates,  hereditaments,  and 
premises,  so  given  or  limited,"  is  altogether  inapplicable 
to  the  privilege  which  is  the  subject  matter  of  the  grant. 
In  Pomery  v.  Partington  (d)  there  was  a  power,  in  a 
devise  of  all  the  devisor's  manors,  messuages,  lands, 

(a)  2J.^E.  705.  743.  (b)  T  M.  ^  W.  63.  76. 

(c)  2  Mi/l.     K.  517.  535.  {d)  3  T,  R.  665. 
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tenements,  and  hereditaments,  with  their  appurtenances,  1840. 
"  to  grant,  demise  and  lease  all  or  any  of  the  said 

°  Dayrell 

manors,  parts  of  manors,  messuages,  lands,  tenements,  against 

HOARE. 

and  hereditaments,"  "  so  as  the  usual  rents,  and  other 
yearly  payments,  dues,  reservations,  and  heriots  be 
from  time  to  time  reserved  and  made  due  and  payable 
yearly  to  such  person  and  persons,"  to  whom  the 
immediate  reversion  and  inheritance  should  belong; 

and  so  as  there  should  not  be  at  any  one  time  any 
greater  or  larger  estate  upon  any  one  tenement^  or  part 
of  a  tenement,  so  leased,  demised,  and  granted,  than  for 
three  lives,"  &c.  It  was  held  that,  under  this  power,  a 
lease  of  tithes  of  corn  and  grain,  which  had  not  been 
leased  before  the  making  of  the  devise,  was  invalid. 
Lord  Kenyon  there  said  that  the  general  rule  was  that 
the  intention  of  the  maker  of  the  power  was  to  be 
adhered  to :  and  he  noticed  the  inapplicability  of  the 
language  of  the  power  to  a  demise  of  tithes.  In  Camp- 
hell  V.  Leach  {a)  a  lease  of  unopened  mines  appears  to 
have  been  thought  not  warranted  by  a  power  to  demise 
messuages,  lands,  tenements,  and  hereditaments,  except 
the  capital  messuage,  and  a  warren,  so  as  there  should 
not  be  contained  in  any  lease  authority  to  commit  waste. 
Foot  v.  Marriot  (5)  is  to  the  same  effect :  there  the  land 
in  question  had  not  been  demised  within  twenty  years ; 
and  it  was  considered  that  a  power  to  let  tenements 
"  under  the  new  rents  now  reserved  "  did  not  extend  to 
such  land  (c).  The  right  to  shoot  is  here  not  demised 
at  all,  as  a  separate  subject  matter.  Further,  by  the 
power,  "  the  best  and  most  improved  yearly  rent  or 
rents  "  that  can  be  reasonably  had  are  to  be  reserved. 

(a)  Ambl.  740. 

(6)  3  Vin.  Abr.  429.  Authority,  (G.),  pi.  9. 
(c)  See  2  Sugden  on  Powers,  341,  (6th  ed.) 

Now 
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1840.  Now  a  rent  cannot  be  reserved  out  of  a  right  to  sport: 
  and  this  grant  is  therefore  not  in  pursuance  of  the  power. 

Dayreix 

ogaimt  The  lease  of  a  fair,  under  such  a  power,  was  held  invalid 
in  Jewel's  Case  (a).  Lord  Mountjoji/s  Case  (b)  also  shews 
that  this  is  a  fatal  objection.  In  fact  the  money  to  be 
paid  by  the  grantee  in  respect  of  the  privilege  has  none 
of  the  incidents  of  a  rent :  it  is  merely  a  matter  of  con- 
tract between  the  parties.  It  has  been  already  shewn 
that  the  privilege  cannot  be  treated  as  annexed  to  the 
land :  so  that  the  objection  cannot  be  answered  by  con- 
sidering the  whole  sum  to  be  rent  issuing  out  of  the 
land  demised.  [Patteson  J.  In  Pickering  v.  'Noyes  {c) 
the  Court  held  that  such  a  grant  could  not  be  presumed 
under  the  particular  circumstances;  but  they  did  not 
go  so  far  as  to  determine  upon  its  effect.]  The  authori- 
ties cited  in  Morris  v.  Dimes  (d)  shew  that  a  free  warren 
cannot  be  mad6,  by  grant,  appurtenant  to  a  manor.  Com, 
Dig.,  tit.  Appendant  and  Appurtenant,  shews  the  same. 
Supposing  that  such  a  privilege  might,  by  prescription, 
be  appendant  to  land,  it  cannot  now  be  created  with  that 
character.  The  largeness  of  the  grant  forms  another 
objection.  The  privilege  of  sporting  is  granted  to  the 
grantee,  "  his  executors  and  administrators,  and  his 
and  their  friends,  in  his  or  their  company,  or  with  his  or 
their  permission,"  and  to  "  his  or  their  gamekeeper  or 
servant."  Such  a  privilege  is  practically  unlimited,  and 
might  be  inconsistent  with  any  other  enjoyment  of  the 
land.  [^Littledale  J.  The  grant  would,  at  any  rate,  be 
good  for  the  life  of  the  grantor :  you  do  not  shew  that 
he  is  dead.]  The  plea  should  allege  his  life,  as  it  sets 
up  the  lease ;  and  the  fact  of  the  grantor  being  in  life,  or 

(a)  5  Bep.  3  a.  (b)  5  Bep.  3  b. 

(c)  4      ^  C.  639.  (rf)  I  A.^  E.  654. 

not, 
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not,  is  within  the  knowledge  of  the  defendant,  the  1840. 
grantee,  rather  than  of  the  plaintiff.  ' 

&  '  ^  Dayreli 

against 

HOARE. 

Sir  W,  W,  Follett^  contra.   The  plea  alleges  that  the 
defendant  Hoare  entered  under  the  lease ;  and  nothing 
appears  on  the  record  to  shew  that  the  lease,  once  good, 
has  been  avoided  by  the  death  of  the  lessor.    It  lay  on 
the  plaintiff  to  negative  the  right  which  was  shewn  prima 
facie.    {^Littledale  J.    If  you  justify  simply  as  under  a 
lease  by  tenant  for  life,  you  must  aver  his  life.  Patte- 
son  J.   Suppose  you  had  pleaded  a  lease  for  fifteen  years, 
if  the  lessor  should  so  long  live.]   The  objection,  if  good, 
should  have  been  taken  by  special  demurrer :  there  is 
only  an  informality.    It  does  not  appear  that  the  plain- 
tiff is  other  than  a  mere  stranger :  the  record  does  not 
shew  that  the  lease  has  been  impugned  by  any  tenant 
for  life,  or  remainderman.    \_PaUeson  J.    In  Fryet-  v. 
Coombs  {a)  the  plaintiff  sued  in  debt  for  rent  as  assignee 
of  a  reversion,  and  shewed,  by  his  declaration,  that  the 
reversion  had  been  assigned  to  him  for  life,  if  two  per- 
,sons  should  so  long  live,  but  he  did  not  aver  the  continu- 
ance of  the  lives  of  the  two,  though  he  stated  that  the 
rent  "  became  and  was  due  and  still  is  in  arrear  and  un- 
paid to  the  plaintiff and  this  was  held  bad  on  general 
demurrer.]  The  lease  is  a  good  execution  of  the  power. 
The  demise  is  of  part  of  the  messuages  and  lands,  and 
so  far  within  the  express  words :  then  the  right  of  sport- 
ing is  to  extend  over  nothing  but  the  premises  which 
the  power  gives  authority  to  demise.    The  plea  alleges, 
and  it  is  not  traversed,  that  the  most  improved  rent 
that  can  be  got  is  reserved.    It  is  said  that  this  is  a 

(a)  11  J.  4:E.403. 

Vol.  XII.  B  b  mere 
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1840.      mere  personal  privilege  :  but  in  Davies^s  Case  (a)  it  was 
held  that  the  tenants  of  a  manor  might  prescribe  in  a 

Dayrell  ^  ° 

against      que  estate  to  fowl  in  a  free  warren,  parcel  of  the  manor. 

In  Jewel's  Case  (b)  the  grant  was  of  a  franchise,  namely 
a  fair,  which  has  no  analogy  to  this  case.  The  authority 
of  Lord  Mountjoi/s  Case  (c)  is  shaken  by  Doe  dem.  Earl 
of  Shrewsbury  v.  Wilson  {d\  In  Moore  v.  hord  Ply^ 
mouth  {e)  the  inclination  of  the  Court  is  considered  by 
the  reporter  to  have  been  in  favour  of  the  opinion  that 
such  a  liberty  was  a  tenement  which  might  be  entailed. 
An  incorporeal  hereditament  may  be  attached  to  a  cor- 
poreal one  (g).  The  decisions  in  The  Duke  of  Somerset 
v.  Fogwell  {h)  and  Bird  v.  Higginson  (?)  turned  entirely 
on  the  circumstance  that  the  hereditaments  were  incor- 
poreal, and  that,  to  enable  the  grantor  to  reserve  a 
rent,  there  must  be  a  deed.  No  reason  can  be  sug- 
gested why  a  farm  may  not  be  let  with  right  of  pastur- 
age over  an  adjacent  farm.  So  the  tithes  of  land 
might  be  the  subject  of  a  separate  letting.  The  whole 
proceeds  here  out  of  property  held  by  a  single  owner : 
the  power  does  not  prescribe  that  the  whole  should  be 
let  together.  It  is  as  if  the  lease  had  been  of  a  portion 
of  the  land,  together  with  the  mines  and  minerals  in  the 
other  portion.  It  is  argued  that  no  rent  can  be  re- 
served on  such  a  lease  as  this :  but  that  objection  is 
unfounded,  unless  the  thing  leased  be  a  mere  licence, 
which  is  not  the  case  here;  note  (7)  to  The  Dean  and 

I  (a)  3  Mod.  246.  (b)  5  Rep.  3  a. 

(c)  5  Rep.  3  b.  (d)  5  B.  ^  Aid.  363.    See  pp.  386,  390. 

(e)  7  Taunt.  614.  S.  C.  affirmed  in  error  on  a  different  point,  Moore 
V.  The  Earl  of  Plymouth,  S  B.  ^  Aid.  66. 

{g)  See  Co.  Lit.  121.  b.,  ut  supra. 

{h)  5  B.  4;  C.  875. 

(i)  2  A.  ^-  E.  696.  Affirmed  in  error,  in  Exch.  Ch.,  Bird  v.  Hig- 
ginson, 6A.8^E.  824. 

Chapter 
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Chapter  of  Windsor  v.  Gover  (a).  That  case  shews  that, 
where  corporeal  and  incorporeal  hereditaments  are 
granted  together,  the  rent  may  well  be  reserved  in  re- 
spect of  both  (b).  It  appears  by  the  record  here  that 
the  best  rent  which  can  be  got  is  reserved  on  all  which 
is  granted.  The  addition  of  the  right  of  sporting  has 
probably  increased  the  rent.  The  whole  property,  with 
all  its  rights,  might  unquestionably  have  been  leased 
under  the  power :  then  why  not  any  part  ?  Tomlinson 
V.  Day  (c)  shews  that,  when  corporeal  and  incorporeal 
hereditaments  are  leased  together,  the  rent  may  be  ap- 
portioned in  respect  of  each,  in  the  event  of  an  evic- 
tion from  either.  Pomery  v.  Partington  (c?)  is  inappli- 
cable :  the  question  here  does  not  turn  upon  what  was 
customably  let. 

Sir  jP.  Pollock  in  reply.  In  Tomlinson  v.  Day  {c\  the 
argument  does  not  seem  to  have  turned  on  the  fact 
that  the  right  to  sport,  which  was  professedly  granted, 
extended  over  more  than  the  land  demised :  here  the 
objection  arises  on  the  right  being  given  in  respect 
of  premises  not  demised.  \_Littledale  J.  How  do  you 
distinguish  this  from  the  case  of  a  fishery  ?J  The  law 
respecting  fisheries  is  peculiar,  and  cannot  be  considered 
as  clearly  settled ;  Hargrave's  notes  to  Co,  Litt.  4.  b.  (2), 
and  122.  a.  (7).  How  can  the  right  of  re-entry,  as  re- 
quired by  the  power,  be  reserved  on  a  privilege  of  sport- 
ing over  lands  which  are  not  demised  ?  \_Patteson  J.  If 
the  privilege  be  annexed  to  the  land  which  is  demised, 
there  might  be  a  re-entry  on  that.]    The  privilege 

(a)  2  Wms.  Saund.  304. 

(6)  See  Doubitofte  v.  Curteene,  Cro.  Jac.  452,  453.  Gardiner  v.  Wil- 
liamson, 2  B.  ^  Ad.  336. 

(c)  5  JS.  Moore,  558.    S.  C.  2  Br.  ^  B,  680.      (rf)  3  T.  R.  665. 
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cannot  be  so  annexed,  for  the  reasons  before  given.  As 
to  the  suggestion,  that  the  life  of  a  tenant  foj*  life  may 
be  presumed  because  there  is  no  special  demurrer  for 
the  want  of  such  an  averment,  it  is  clear  that,  had  such 
a  special  demurrer  been  relied  upon,  the  defendant 
might  have  answered  that  the  demurrer  passed  by  the 
real  defence,  which  was  intended  to  rest  on  the  execu- 
tion of  the  power. 

LiTTLEDALE  J,  (a),  I  think  the  plaintiff  is  entitled  to 
our  judgment.  There  are  two  questions  in  the  case. 
The  first  is,  whether  we  are  to  assume,  upon  this 
record,  the  continuance  of  the  life  of  the  tenant  for  life, 
the  grantor.  I  think  the  plea  should  aver  his  life :  on 
this  point  there  seems  to  me  to  be  no  doubt.  The 
case  is  clearly  within  the  authority  of  Ingram  v.  Tot- 
hill  {b) ;  and  the  same  law  is  adopted  in  Comynis  Digest, 
Pleader,  (C  66.).  Where  a  party  claims  iinder  a  par- 
ticular estate,  he  must  aver  its  continuance.  The  plea 
here  leaves  the  objection  open,  as  upon  general  de- 
murrer. The  second  question  is,  whether  the  defend- 
ant's claim  can  be  supported  upon  the  ground  that  the 
grant  is  a  good  execution  of  the  power.  This  grant  of 
the  privilege  of  sporting  is  not  a  lease  of  any  of  the 
"  estates,  hereditaments,  and  premises,"  given  to 
JR,icJiard  Dayrell  for  life.  Clearly,  it  is  not  a  grant  of 
the  whole ;  for  it  contemplates  that  other  parts  are  not 
leased.  Nor  is  it  a  grant  of  a  part ;  for,  in  the  power, 
part  is  used  with  reference  to  the  entirety  which  the 
tenant  for  life  has.  Thus,  supposing  the  estate  to  con- 
sist of  two  houses  and  a  thousand  acres  of  land,  the 

(a)  Lord  Denman  C.  J.  was  absent,    (b)  1  Mod,  216.  ^S*.  C,  2  Mod.  93. 

power 
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power  enables  the  party  to  grant  one  house  and  one 
hundred  acres.  But  the  demise  must  be  of  the  whole 
which  covers  the  part  demised  :  an  easement  cannot  be 
granted  by  itself  out  of  any  separate  part ;  that  would 
be  subjecting  the  land  to  a  servitude.  Therefore  I  do 
not  enter  into  the  question,  which  has  arisen  as  to  the 
peculiar  nature  of  the  privilege,  whether  the  tenant  for 
life  could  have  annexed  such  a  privilege  to  other  land. 
The  privilege  is  very  peculiar ;  it  is  not  known  in 
the  books ;  and  a  free  warren  seems  to  be  quite  dif- 
ferent. I  do  not  lay  much  stress  on  the  objection  as 
to  entry  for  non-payment.  But  I  think  the  grant  bad, 
on  the  simple  ground  that  the  entirety  in  the  particular 
part  is  not  demised. 

Patteson  J.  The  point  taken  on  the  absence  of 
any  averment  that  the  life  of  the  tenant  for  life  con- 
tinued is  decided  by  cases  cited  in  note  (8)  to  Thur&hy 
V.  Flant  (a).  There  is  a  discussion,  in  that  note,  as  to 
the  necessity  of  averring  continuance  of  an  estate  tail ; 
but  there  has  never  been  any  doubt  as  to  the  necessity 
of  averring  the  continuance  of  an  estate  for  life.  It  is 
there  said,  "  But  though  a  person  who  derives  title 
under  tenant  for  life,  or  'pur  auter  vie,  must  aver  the 
life  of  tenant  for  life,  or  cestui  que  vie,  yet  it  seems  not 
to  be  necessary  to  make  an  express  averment  thereof,  as 
is  done  in  this  declaration.  It  is  held,  that  if  it  appears 
by  implication  that  the  life  continues,  it  is  sufficient,  at 
least  after  verdict,  or  on  a  general  demurrer."  The  last 
decision  upon  this  point  was  Fi-yer  v.  Coombs  [h),  in 
which  no  doubt  arose,  except  upon  the  question  whether 


1840. 

Datrell 

\  against 

HoARE, 
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1840.  the  continuance  of  the  lives  could  be  there  implied  from 
the  laniinafre  of  the  hreacli.  Here  is  no  such  implication  ; 
a-iainst  and  therefore,  if  tlie  plea  is  meani  lo  set  up  a  claim  under 
the  estate  of  tenant  for  life,  it  is  bad  for  not  averring  the 
continuance  of  the  life.  But  the  meaning  undoubtedly  is 
to  claim  under  the  power,  and  admit  the  death.  Now 
we  need  only  compare  the  words  of  the  power  and  the 
words  of  the  lease  to  see  that  this  not  a  good  execution 
of  the  power.  The  power  authorizes  the  tenant  for  life 
to  demise,  lease,  or  grant,  the  estates,  hereditaments, 
and  premises,  given  to  the  tenant  for  life,  or  any  part 
or  parts  thereof.  The  lease  is  of  a  part  of  the  premises, 
with  a  liberty  to  sport  over  the  remainder.  It  is  not 
like  the  right  even  of  a  lord  of  the  manor,  though 
he  had  little  enough  ;  nor  is  it  like  a  free  warren.  The 
right  can  arise  in  this  instance  only  out  of  the  posses- 
sion of  the  land ;  and  the  power  does  not  contemplate 
the  separation  of  the  incident  from  the  land.  It  would 
be  absurd  so  to  construe  it. 

Williams  J.  concurred. 

Judgment  for  the  plaintiff. 


Saturday^  Dame  Elizabeth  Tufton  and  Another  against 
June  i3th.  Whitmore  and  Another. 

On  an  issue  ^SSUMPSIT.  The  declaration  charged  the  de- 
question^whe-  feudants,  as  attorneys,  with  negligence  in  the  con- 

gence^ad  been  <^"ct  of  Certain  proceedings  in  the  Court  of  Chancery  in 

used  to  obtain 

the  answer  of  J.  to  a  bill  in  Chancery,  a  witness  stated,  on  interrogatories,  that  he  did  with 
due  diligence  endeavour  to  obtain  the  answer,  but  could  not,  and  that  he  wrote  a  letter  on 
that  occasion  to  ^.'s  agent.  The  letter  itself  was  not  in  evidence ;  and  there  was  no  proof 
that  any  endeavour  had  been  made,  except  writing  such  letter.  Held,  that  the  deposition, 
to  the  extent  above  stated,  was  admissible,  though  the  part  immediately  following  set  forth 
the  contents  of  the  letter,  and  was  therefore  excluded. 

Ireland, 
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Ireland,    The  defendants,  in  their  fifth  plea,  alleged  184-0. 

that  it  was  necessary,  in  the  course  of  the  proceedings  ^^^^^^ 

in  that  Court,  to  put  in  the  answers  of  one  Humphrey  against 

Whitmore. 

Jones  and  one  William  Hughes  to  certain  bills  of  revivor, 
and  that  defendants  used  due  diligence  to  procure  such 
answers,  but  were  unable  to  do  so.  Replication,  ten- 
dering issue  on  the  averment  of  diligence.  .On  the  trial, 
before  Williams  J.,  at  the  sittings  in  London  after  Michael- 
mas term,  1838,  the  deposition  of  Matthew  Franks  was 
put  in,  taken  upon  interrogatories  administered  under  a 
commission.  Part  of  the  deposition  having  been  read, 
by  which  Franks  appeared  to  have  been  an  agent  of  the 
defendants,  their  counsel  proposed  to  read  the  follow- 
ing answer  of  Franks  to  a  cross-interrogatory. 

"  I  did  with  due  diligence  endeavour  to  obtain  the 
answers  of  the  said  Humphrey  Jones  and  William  Hughes 
respectively  to  the  said  original  bill  and  bill  of  revivor 
respectively ;  and  I  could  not  obtain  the  same  or  either 
of  them.  The  said  Humphrey  Jones  was  abroad  in 
France ;  and  upon  commencing  the  action  I  wrote  to 
Mr.  Hughes,  who  had  the  management  of  his  affairs, 
[and  requested  to  be  allowed  to  use  his  name,  and 
stated  to  him  that  any  security  he  might  require 
against  the  consequences  should  be  given.  The  said 
Hughes,  in  reply,  refused  to  give  such  permission  with- 
out the  consent  of  the  said  Humphrey  Jones,  who  after- 
wards died  abroad."  There  was  a  further  statement 
as  to  a  letter  written  by  Franks  to  Hughes,']  "  I  used 
every  exertion  in  my  power  to  procure  their  answer." 

The  counsel  for  the  plaintiffs  objected  to  any  part  of 
this  answer  being  received  ;  contending  that  so  much  of 
it  as  set  forth  the  contents  of  letters  was  clearly  in- 
admissible, they  not  being  produced,  and  that  the  rest 
B  b  4?  was 
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was  merely  a  statement  of  endeavours  which  consisted 
wholly  in  the  writing  of  such  letters  and  could  not, 
therefore,  be  adverted  to  while  the  contents  of  the  letters 
themselves  were  not  evidence.  The  learned  judge 
thought  the  deposition  inadmissible  as  to  the  contents 
of  the  letters,  but  held  that  the  rest  of  the  statement  was 
evidence ;  and  the  deposition  was  read,  omitting  the  part 
here  printed  within  brackets.  The  defendants  had  a 
verdict  on  the  issue  upon  the  fifth  plea.  In  Hilary 
term  1839,  a  rule  nisi  was  obtained  for  a  new  trial,  on 
account  of  the  reception  of  this  evidence,  and  on  an- 
other ground,  not  material  here. 

Sir  J.  Camjphelly  Attorney  General,  Crowder,  and 
Kai/e,  now  shewed  cause,  and  contended  that  the  parts 
of  the  deposition  admitted  at  the  trial  were  substantive 
evidence  of  endeavours  to  procure  Jones'^  and  Hughes's 
answers,  and  not  mere  allusions  to  the  contents  of  letters 
which  could  not  be  put  in :  and  that  the  statements,  if 
given  viva  voce,  would  have  been  receivable  according 
to  the  usual  practice  at  nisi  prius. 

Sir  W.  W.  Follett  and  H,  Watson,  contra.  If 
Franlcs  had  been  called  as  a  witness,  and  said  only,  I 
wrote  a  letter,  and  the  letter  had  not  been  produced, 
the  fact  of  writing  could  not  have  gone  to  the  jury. 
Here  the  "  exertion  "  made  consisted  in  the  writing  of 
letters,  which  could  not  be  given  in  evidence.  The  de- 
fendants had  no  right  to  obtain  the  benefit  of  the  state- 
ments without  producing  the  letters.  The  deposition, 
therefore,  was  not  made  admissible  by  merely  excluding 
the  contents  of  the  letters  :  the  whole  should  have  been 
rejected  or  received.    To  admit  a  portion  without  the 

rest 
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rest  gives  it  an  effect  which  the  witness  did  not  con-  1840. 
template.    [Williams  J.    I  admitted  the  evidence  that 

luFTON 

Franks  wrote  a  letter,  as  shewing  that  he  did  something.  agaimt 

^       r  fi  •  WhiXMOR] 

I  considered  it  admissible  among  the  facts  of  the  cause  ; 
valeat  quantum.] 

Lord  Denman  C.  J.  There  is  no  ground  for  a  rule 
on  the  point  of  evidence.  I  see  no  objection  to  the 
answer,  stopping  at  the  points  to  which  it  was  limited  at 
the  trial. 

LiTTLEDALE  J.  concuiTed. 

Patteson  J.  The  whole  answer  was  admissible,  ex- 
cept the  contents  of  the  letter.  It  is  very  common  at 
Nisi  Prius  for  a  witness  to  say  "  I  wrote  a  letter,"  and 
then  to  be  stopped  when  proceeding  to  state  what  it 
contained. 

Williams  J.  concurred. 

The  rule  was  made  absolute  on  another  point. 


Bracey  agamst  Carter.  saturdatr 

ASSUMPSIT  for  work  done  and  money  paid,  and  if  an  attorney, 
conducti  ng  a 

on  an  account  stated.    Pleas:  1.  Non  assumpsit,  suit,  commits 
2.  Payment.    3.  Set-off.    Issues  thereon.  gerfce^  by  m Inch 

On  the  trial,  before  "Lovd  Denman  C.  J.,  at  the  sit-  fteps  beanie" 
tings  in  London  after  Michaelmas  term,  1838,  it  appeared  "gsuit^he  can 

not  recover  for 
any  part  of  the  business  done. 
Whether  or  not,  in  such  a  case,  the  work  became  whoUy^useless  by  the  plaintiff's  fault, 
is  a  question  for  the  jury. 

Such  failure  of  the  work  is  a  defence  admissible  on  non  assumpsit,  in  an  action  upon 
the  attorney's  bill. 

that 
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1840.  that  the  action  was  brought  for  the  labour  and  expenses 
"  of  plaintiff,  as  an  attorney,  in  conducting:  an  action  (a)  for 

Bracey  *^  -  ^  ^ 

against       defendant.    The  principal  ground  of  defence  was  that 

Cajiter. 

plaintiff,  by  his  negligence  in  not  being  prepared  with 
a  certain  document  at  the  trial,  had  rendered  the  whole 
work  useless,  the  now  defendant  (then  plaintiff)  having 
been  nonsuited  for  want  of  that  evidence.  For  the  now 
plaintiff  it  was  urged  that  the  document  did  not  appear 
to  have  been  in  existence ;  that  defendant,  knowing  all 
the  circumstances,  had  urged  plaintiff  to  carry  on  the 
cause,  down  to  a  certain  period  in  1835,  when  defendant 
warned  plaintiff  to  procure  the  document;  and  that 
plaintiff  (if  to  blame  for  not  then  procuring  it,  or  dis- 
continuing the  action)  was,  at  least,  entitled  to  recover 
his  charges  down  to  that  period.  The  Lord  Chief 
Justice  left  it  to  the  jury  to  say  whether  any  of  the 
grounds  of  defence  had  been  maintained,  and  told  them 
that,  if  the  now  plaintiff  had  been  guilty  of  a  gross 
negligence  which  had  rendered  the  whole  work  useless, 
the  defendant  was  entitled  to  a  verdict.  The  jury 
found  for  the  defendant.  Kelh/,  in  Hilary  term,  1839, 
obtained  a  rule  to  shew  cause  why  a  verdict  should  not 
be  entered  for  the  plaintiff,  or  a  new  trial  had,  on  the 
grounds,  first,  that  useful  service  had  been  proved 
down  to  the  period  before  mentioned,  for  which  plaintiff 
ought  to  recover,  the  cause  having  been  lost  through 
an  irremediable  defect,  and  the  real  complaint  being, 
not  that  the  now  plaintiff  did  not  succeed,  which  was 
impossible,  but  that  he  carried  on  the  action  after  that 
impossibility  had  been  ascertained :  and,  secondly, 
that,  at  all  events,  the  defence  that  no  ultimate  benefit 
had  been  received  was  not  admissible  under  a  plea  of 

(a)  There  were  some  other  demands,  as  to  which  no  statement  is 
necessary, 

non 
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non  assumpsit.    A  rule  nisi  was  granted,  Lord  Den-  1840. 

man  C.  J.  observinfjf,  as  to  the  last  point,  that  a  case 

^\  '  Bracev 

raising  the  same  question  was  already  before  the  Court  {a),  a-ainst 

Carter 

Erie  and  Petersdorff  now  shewed  cause.  The  ques- 
tion whether  failure  of  the  work  may  be  proved  under 
a  plea  of  non  assumpsit  was  discussed,  and  virtually 
decided  in  favour  of  admitting  such  defence,  in  the  case 
of  Symes  v.  Nipper  {a),  lately  before  this  Court.  Cousins 
V.  Paddon  (b)  and  Bandail  v.  Ikey  (c)  are  authorities  to 
the  same  effect.  And  in  Hill  v.  Allen  (d)  a  plea,  to 
assumpsit  on  an  attorney's  bill,  that  the  work  proved 
useless  through  plaintiff's  negligence  and  unskilfulness, 
was  held  bad  as  amounting  to  non  assumpsit.  Here 
the  work  was,  in  the  end,  wholly  unprofitable.  Whe- 
ther it  was  properly  or  improperly  proceeded  in  was  a 
question  for  the  jury,  Shaw  v.  Arden  {e) ;  and  they  have 
found  for  the  defendant.  That  being  so,  no  item  re- 
lating to  such  business  can  be  a  ground  of  action. 

Kelli/  and  Chambers^  contra,  admitted  it  to  be  now- 
settled  that,  where  through  the  attorney's  misconduct, 
and  that  only,  business  has  proved  totally  useless,  he 
cannot  recover  his  charges  in  respect  of  it.  But  they 
contended  that,  in  this  case,  the  business  had  been 
conducted  under  the  defendant's  directions  (he  taking 
an  active  part  in  the  management  of  it),  and  under 
circumstances  which  appeared  to  give  a  fair  expectation 
of  success,  till  the  above-mentioned  period  in  1835; 
that,  if  the  action  had  been  then  stopped,  plaintiff  would 

(a)  Si/mes  v.  Nipper^  Hil.  T.  1840.    See  p.  377.  note  (a),  post. 

(b)  2C.M.8f  R.  547.  556.    S.  C.  5  Tyr,  535.  546. 

(c)  4  Dowl.  P.  C.  682.  (d)  2  ilf .  ^  W.  283. 
(e)  9  Bing.  287. 

have 
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have  been  entitled  to  recover  his  charges  down  to  that 
period ;  and  that  he  ought  not,  by  reason  of  something 
which  happened  afterwards,  to  lose  them  altogether, 
but  defendant,  if  he  had  ground  for  complaint,  should 
be  left  to  his  cross  action. 

Lord  Den  MAN  C.  J.  This  rule  was  granted  on  a 
doubt  which  the  Court  felt,  whether  the  negligence 
could  be  given  in  evidence  under  non  assumpsit.  That 
it  is  an  admissible  defence  under  that  plea  is  now, 
believe,  completely  settled,  provided  the  jury  are  satis- 
fied that  the  work  became  wholly  useless  through  the 
plaintiff's  negligence.  Supposing  the  jury  to  have 
found  their  verdict  on  that  ground  in  the  present 
case  (a),  I  think  the  question  was  entirely  for  them.  I 
do  not  see  how  any  rule  could  be  laid  down  respecting 
it,  as  a  matter  of  law ;  the  decision  of  it  must  rest  with 
the  jury.  In  my  opinion  it  cannot  be  said  that  the 
work  does  not  become  useless  through  the  plaintiff's 
fault,  if,  in  consequence  of  his  misconduct  at  some  par- 
ticular point,  the  whole  is  made  ineffectual :  and  here 
it  was  left  to  the  jury  to  say  whether  that  was  or  was 
not  the  case.  The  admissibility  of  the  defence  on  non 
assumpsit  appears  from  Hill  v.  Allen  (b),  where  it  was 
specially  pleaded,  and  held  bad  as  amounting  to  the 
general  issue.  I  regret  that  this  should  be  so;  for  the 
plaintifi'  would  not  be  in  a  worse  situation  by  being  told 
of  the  precise  objection  to  his  claim. 

LiTTLEDALE  J.  The  qucstion  as  to  the  total  failure 
of  the  work  was  for  the  jury. 

(a)  The  defendant  also  endeavoured  to  prove  a  bargain  that  there  should 
be  no  payment  except  in  case  of  success. 
(6)  2  M.j;  W.  283. 

Patteson 
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Patteson  J.  It  is  a  defence  on  non  assumpsit,  that  1840. 
no  benefit  was  received.    And,  if  the  plaintiff  has  re- 

Bracey 

ceived  no  benefit  ultimately,  he  has  never  been  benefited.  against 

nil  .  ,  .  .  Carter. 

ihe  question  on  that  point  was  for  the  jury. 


Williams  J.  concurred. 


Rule  discharged  [a). 


(a)  Symes  against  Nipper. 

Assumpsit  on  an  attorney's  bill.  Plea,  non  assumpsit.  On  the  trial,  before 
Coleridge  J.,  at  the  sittings  in  Middlesex  after  Trinit2/term,  1 838,  it  appeared 
that  the  claim  was  in  respect  of  plaintiff's  services  &c.  in  conducting  a  cause 
in  which  the  now  defendant  was  plaintiff.  The  defence  was,  that  the  work 
done  in  the  cause  ultimately  became  useless  through  the  negligence  of 
the  now  plaintiff,  who  withdrew  the  record  at  the  assizes.  The  jury,  in 
the  present  cause,  found  a  verdict  for  the  defendant  on  the  issue  upon 
non  assumpsit.  Erie,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  that  the  defence  was  inadmissible  on  a  plea  of  non 
assumpsit,  and  that  the  verdict  was  against  the  weight  of  evidence. 

Xelli/ and  Butt  now  shewed  cause,  before  Ijord  Denman  C.  J.,  Little- 
dale,  and  Coleridge  Js.  It  has  been  doubted  whether  the  defence,  that 
no  benefit  ultimately  accrued  from  the  service,  be  allowable  imder  non 
assumpsit ;  and,  for  some  time  after  the  new  rules  of  pleading,  it  was 
pleaded  specially.  But  Huntley  v.  Bulwer  (6  New  Ca.  111.)  shews  that 
it  need  not  be  so  pleaded :  and  in  Hill  v.  Allen  (2  M.  ^  W.  283. )  this 
defence  was  held  equivalent  to  non  assumpsit.  The  defence  is,  not  that 
some  new  fact  has  arisen,  which  might  be  the  subject  of  a  cross  action,  but 
that,  the  defendant  having  contracted  to  pay  in  consideration  of  certairf 
services  to  be  duly  performed,  they  are,  in  effect,  unperformed,  and  so  the 
consideration  fails. 


[Friday, 
January  lYth, 
1840.]' 

In  assumpsit 
on  an  at- 
torney's bill, 
Qucere,  whether 
defendant, 
under  the  plea 
of  non  assump- 
sit, may  prove 
that  the  busi- 
ness  done  be- 
came ultimately 
useless  through 
plaintifT'  's 
negligence. 


Erie  and  Miller,  contra.  The  judgments  delivered  in  Huntley  v.  Btthoer 
(6  New  Ca.  111.)  do  not  touch  upon  the  point  now  taken.  [Coleridge  J. 
You  are  pressed  by  the  rule,  Hil.  4  IF.  4.,  Pleadings  in  Particular  Actions, 
I.  1.  (5  B.  ^  Ad.  vii.).  Under  that  rule,  the  plea  of  non  assumpsit 
called  upon  you  to  prove  the  matter  of  fact  from  which  the  contract  or 
promise  alleged  might  be  implied  by  law.  Was  not  that  matter  of  fact, 
here,  the  useful  service  ?  Lord  Z)enma/i  C.J,  I  should  say  that,  if  a 
defendant  meant  to  allege,  in  answer  to  a  case  of  service  performed,  that 
the  service  had  become  useless,  he  ought,  in  honesty,  to  give  notice  of 

that 
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that  complaint:  otherwise  the  greatest  injustice  might  be  done.]  It  is 
very  important  to  consider  whether  a  plaintiflp  ought  to  be  subjected  to  the 
surprise  of  such  a  defence  made  without  previous  notice.  In  the  case  of 
goods  sold,  if  a  sale  and  delivery  in  point  of  fact  be  shewn,  the  action 
lies,  and,  by  the  rule  of  Court,  the  plea  of  non  assumpsit  is  insufficient 
if  the  defence  be  that  the  goods  were  worthless.  That  should  be  pleaded. 
Here,  the  defence  did  not  imply  want  of  skill  in  the  beginning.  There 
was  a  consideration  for  the  defendant's  contract.  The  amount  of  con- 
sideration is  not  material ;  the  question  is,  whether  the  contract  was  an  - 
nulled, by  the  ultimate  negligence.  The  rule  of  pleading  which  re- 
quires matters  in  confession  and  avoidance  to  be  specially  pleaded  applies 
here.  [J^elly  cited  Cousins  v.  Paddon  (2  Cro.  M.  §■  R.  547.  556.  S.  C. 
5  Tyr.  535.  546.)]  There  the  plea  of  non  assumpsit  might  have 
been  sufficient,  provided  the  article  delivered  under  an  order  for  bricks 
did  not  even  come  under  the  denomination  of  a  brick.  [Lord  Ben- 
man  C.  J.  A  defendant  might  shew  that  the  goods  delivered  were 
not  the  goods  ordered.  Coleridge  J.  If  I  order  clothes,  and  the  tradesman 
sends  clothes,  and  of  good  cloth,  but  they  do  not  fit,  is  a  promise  to  pay 
implied  by  law  ?]  The  defence  should  be  specially  pleaded. 
The  case  was  also  argued  as  to  the  weight  of  evidence. 


The  Court  recommended  a  stet  processus.  The  case  stood  over :  and 
no  judgment  was  ever  given  upon  the  rule. 


V 


Saturday^ 
June  13th. 


Henry  Hart  against  Crowley. 


^ASE.    The  declaration  stated  that  plaintiflP,  on  &c., 
was  possessed  of  a  cabriolet  of  great  value,  to  wit 
&c.,  and  a  horse  of  great  value,  &c.,  then  drawing  the 


a  certain  public  highway  :  that  defendant  was  also  then 


Declaration, 
alleging  that 
defendant  was 
possessed  of  a 
waggon  and 
horses,  which 

were  under  the  same,  which  cabriolet  and  horse  were  then  going  along 

care  of  de- 
fendant's serv- 

servant  was  possessed  of  a  waggon,  and  three  horses  drawing  the 
and  th^t  de^'    same,  which  waggon  and  horses  of  defendant  were  then 

fendant,  by  his 

said  servant,  so  carelessly  drove  the  same,  that  plaintiff's  carriage  was  injured.  On  a 
plea  of  Not  guilty,  defendant  cannot  prove  that  the  servant  and  horses  were  not  defend- 
ant's; for  the  allegation  that  they  were  so  is  matter  of  inducement,  and,  under  R.  Hil. 
4  W.  4.,  Pleadings  in  Particular  Actions,  IV.  1.,  is  admitted  by  the  plea 

Permission  to  amend  refused,  on  argument  upon  a  rule  for  entering  a  nonsuit,  though 
the  above  objection  was  then  taken  for  the  first  time. 

under 


Crowley. 
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under  the  care,  management,  and  direction  of  a  certain      .1 84?0. 
then  servant  of  defendant,  who  was  then  driving  the  same  ' 

'  °  Hart 

in  and  along  the  said  highway :  nevertheless  defendant  ^against 
by  his  said  servant  so  carelessly,  negligently,  and  im- 
properly drove,  &c. :  the  count  then  alleged  that,  by  and 
through  such  negligence  of  defendant  by  his  said  ser- 
vant, the  waggon  &c.  ran  against  and  injured  plaintiff  's 
carriage  and  horse ;  and,  by  means  of  the  premises,  &c. 

Plea,  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  sittings  in 
London,  after  Michaelmas  term,  1838,  evidence  was 
given  both  for  plaintiff*  and  for  defendant,  as  to  the 
accident;  and  defendant  further  proved  that,  although 
the  waggon  was  his,  and  had  his  name  upon  it,  the 
driver  was  a  person  in  the  employment  of  one  William 
Hart,  and  the  horses  were  also  W.  HarVs :  that  defendant 
had  employed  W.  Hart  on  the  day  in  question  to  bring 
sugar  for  him  from  the  West  India  Docks :  that  W,  Hart^ 
not  having  a  waggon  of  his  own  at  home,  had  bor- 
rowed one  of  defendant,  but  had  found  the  horses 
and  driver,  and  was  to  be  paid  at  so  much  per  ton. 
The  driver  received  his  orders  at  defendant's  wharf, 
but  was  paid  by  W»  Hart.  Upon  this  evidence,  the 
defendant's  counsel  contended  that  the  wrong  party  had 
been  sued ;  citing  Laugher  v.  Pointer  (a),  Scott  v. 
Scott  {b),  and  Smith  v.  Lawrence  (c).  Coleridge  J.  told 
the  jury,  as  his  opinion  on  the  point  of  liability,  that,  if 
defendant,  having  to  carry  goods,  borrowed  a  friend's 
servant  and  horses,  or  agreed  to  give  him  a  sum  of 
money  for  the  employment  of  them,  they  were  defend- 
ant's servant  and  horses  for  the  day,  and  he  was  liable 
for  the  servant's  negligence.     His  Lordship  referred  to 

(a)  5B.4:  a  547.  (6)  2  Stark.  JST.  P.  C.  438. 

(c)  2  Man.  <^  M.  1. 

Bandleson 
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Bandleson  v.  Murray  {a).  The  jury  found  for  the 
plaintiff;  but  leave  was  reserved  to  move  to  enter  a 
nonsuit.  Platt^  in  the  ensuing  term,  moved  accordingly ; 
and  a  rule  nisi  was  granted. 

Thesiger  now  shewed  cause,  and  cited  Twoerner  v. 
Utile  (b)  (decided  since  the  present  rule  nisi  was 
granted),  where  the  Court  of  Comm'on  of  Pleas  held, 
in  an  action  on  the  case  for  damage  done  by  defendant's 
cart  and  horse  (stated  to  be  his  in  the  inducement  to 
the  declaration),  that  defendant  could  not  shew,  under 
a  plea  of  Not  guilty,  that  the  cart  was  not  his,  nor 
driven  by  him  or  his  servant  at  the  time ;  for  that  the 
plea,  under  R.  HiL  4  W,  4.,  Pleadings  in  Particular  Ac- 
tions, IV.  1.  (c),  admitted  the  inducement,  in  which  the 
contrary  was  alleged. 

Piatt  and  Heaton,  contra,  cited,  as  to  the  question  of 
liability,  Fenton  v.  The  City  of  Dublin  Steam  Packet 
Company  {d\  and  Quarman  v.  Burnett  (e)  (decided 
since  the  granting  of  the  rule  in  this  case),  where  the 
opinion  of  Abbott  C.  J.  and  Littledale  J.  in  Laugher  v. 
Pointer  {g)  was  adopted  by  the  Court  of  Exchequer. 
As  to  the  question  of  pleading,  the  decision  in  Taverner 
V.  Little  [b)  is  in  point,  but  may  be  open  to  farther 
consideration ;  for  the  rule  laid  down  there  enables  a 
plaintiff  to  gain  the  benefit  of  material  averments  without 
the  necessity  of  proof,  by  placing  them  in  the  induce- 
ment. At  all  events,  that  objection,  in  the  present  case, 
should  have  been  taken  at  an  earlier  stage  of  the  pro- 

(a)  ^  A.  ^  E.  109.  {h)  5  New  Ca.  678. 

(c)  5JB.  4;  Ad.  ix.  (d)  S  A.  ^  E.  835. 

(e)  6  M.  ^  W.  499.  And  see,  post,  MiUiganv.  Wedge,  November  18th, 
1840. 

(8)  511.  ^  C.  547.  > 

ceedings ; 
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Hart 
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ceedings;  and,  as  it  is  now  mentioned  for  the  first  time,  1840. 
a  new  trial  should  be  granted,  and  leave  given  to  amend  ~ 

^  '  ^  Hart 

the  defendant's  pleading.     Taverner  v.  Little  (a)  was  agaiiist 

Crowlev. 

the  first  decision  on  the  point.  A  case  involving  it 
( Woolf  V.  Beard  (b)  )  was  before  this  Court,  and  unde- 
termined when  that  decision  took  place.  [Lord  Den- 
man  C.  J.  That  and  another  case  were  dropped,  on 
the  authority  of  Taverner  v.  Little  (a).  And  the  Court 
of  Common  Pleas  there  refused  leave  to  amend.]  There 
the  justice  of  the  case  did  not  require  it :  the  point  was 
taken  at  the  trial. 

Lord  Denman  C.  J.  Taverner  v.  Little  {a)  was  de- 
cided on  great  consideration ;  and  I  think  the  Court  of 
Common  Pleas  were  right  in  their  ruling,  and  right  in 
refusing  leave  to  amend.  We  must  assume,  here,  that 
the  defendant  did  the  best  he  could  in  shaping  his 
defence,  the  law  being  as  the  Court  of  Common  Pleas 
has  laid  it  down  ;  and  he  must  abide  the  consequence. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  Con- 
curred. 

Rule  discharged. 

(a)  5  Ne2v  Ca.  678. 

(6)  At  nisi  prius,  8  Car.  §-  P.  373.  Coleridge  J.,  at  the  trial,  held 
that  the  question  of  ownership  could  not  be  raised  by  defendant  under 
the  plea  of  Not  guilty ;  and  the  plaintiff  had  a  verdict.  Humfrey  ob- 
tained a  rule  nisi  for  a  new  tHal,  June  let,  1838,  on  account  of  the 
above  ruling.  \n  Hilary  term  (Jan.  13th,  1840),  ^wm/rey  mentioned 
the  case,  and,  referring  to  the  decision  in  Taverner  v.  Little  (5  New 
Ca.  678.),  said  that,  if  that  judgment  were  considered  right,  he  could  not 
support  his  rule;  but  that  a  different  opinion  had  been  hitherto  acted 
upon.     [Lord  Denman  C.  J.  We  know  better  now.] 

Per  Cvriam  (Lord  Denman  C  J.,  Littledale  and  Coleridge  Js.). 

Rule  discharged. 
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The  Queen  against  Capel,  Clerk. 


Under  stat.  6  & 
7       4.  c.  96. 
s.  1.,  the  vicar 
of  a  parish,  re- 
ceiving compo- 
sition for  small 
tithes,' is  to  be 
rated  on  such 
receipt  in  the 
same  way  as 
the  occupier 
of  land ;  that 
is,  on  the  sum 
for  vv'hich  the 
same  would 
let,  free  from 
tenant's  rates 
and  taxes  and. 
ecclesiastical 
dues. 


appeal  against  a  rate  for  the  relief  of  the  poor  of 
the  parish  of  Watford,  in  the  liberty  of  St,  A!ba?i's, 
Hertfordshire,  the  sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  on  the  following  case.  ^ 

The  rate  was  made  on  all  the  lands,  houses,  shops, 
warehouses,  wharfs,  factories,  and  other  buildings  in 
the  parish,  including  the  dwelling  house  of  the  appel- 
lant, on  an  estimate  of  the  net  annual  value  of  the  same, 
that  is  to  say,  of  the  rent  at  which  the  same  might  rea- 
sonably be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenants'  rates  and  taxes,  and  deducting  from  all 
rent  the  probable  average  annual  costs  of  the  repairs, 
insurance,  and  other  expenses  necessary  to  maintain 
them  in  a  state  to  command  such  rent. 

The  appellant  is  the  vicar  of  the  parish,  and  receives 
compositions  from  the  respective  occupiers  of  land  in 
the  parish,  for  the  small  tithes  arising  therein.  The 
gross  annual  amount  of  the  compositions  was  660/. ;  out 
of  which  average  annual  payments  of  821.  I5s.  are  made 
by  the  vicar  for  tenants'  rates  and  ecclesiastical  dues ; 
but  the  sum  on  which  the  vicar  was  assessed,  in  respect 
of  the  said  small  tithes,  was  540/.,  being  such  a  rent  or 
yearly  sum  as  the  said  small  tithes  might  reasonably  be 
expected  to  let  for  from  year  to  year,  free  of  all  usual 
tenants'  rates  and  taxes,  and  deducting  from  such  rent 
a  yearly  sum,  the  amount  of  the  ecclesiastical  dues. 

The  great  tithes  of  the  parish,  which  were  in  the 
hands  of  a  layman,  were  rated  in  a  similar  manner. 
The  occupiers  of  the  lands  in  the  said  parish  occu- 
pied 
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pied  at  rack  rents,  that  is  to  say,  the  full  rents  which  1840. 
the  said  lands  were  worth  to  be  let  at.    Such  occupiers 

^  The  QuEEH 

employed  capital  in  the  cultivation  of  such  lands,  and  against 

Capel, 

applied  their  time  and  skill  in  superintending  the  same ; 
and  the  profits  derived  from  such  cultivation  were  dif- 
ferently proportioned  to  the  net  annual  value  of  the 
lands,  estimated  as  above,  in  different  cases ;  but,  on  an 
average  of  all  the  lands  in  the  parish,  the  said  profits 
amounted  to  two  thirds  of  the  net  annual  value  or  rent 
estimated  as  above. 

The  occupiers  of  shops,  warehouses,  wharfs,  and  fac- 
tories, in  the  parish,  occupied  at  rack  rents,  and  carried 
on  business  of  various  kinds  in  their  said  premises,  and 
made  profits  bearing  different  proportions  to  the  net 
annual  value  of  the  premises  occupied  by  them  respec- 
tively in  different  cases;  but  such  profits,  on  an  average 
of  the  whole,  were  equal  to  the  net  annual  value  or 
rent  of  the  said  shops,  warehouses,  wharfs,  and  factories 
estimated  as  above. 

The  occupiers  of  some  of  the  houses  in  the  parish, 
including  the  appellant,  carried  on  no  business  on  such 
premises  yielding  any  profits. 

The  appellant  objected  to  the  assessment  as  unequal 
and  illegal,  alleging  that  he  was  rated  in  a  larger  pro- 
portion to  the  full  yearly  amount  of  the  clear  profits  of 
his  tithes,  and  to  the  full  yearly  value  of  his  dwelling- 
house,  than  the  occupiers  of  lands  in  the  parish,  who 
were  not  rated  enough  in  respect  of  their  rateable  ability 
as  such  occupiers,  inasmuch  as  they  were  only  rated  to 
the  amount  of  their  rents,  estimated  as  above,  which 
was  a  smaller  proportion  of  the  profits  derived  from  the 
land  than  the  said  sum  at  which  the  vicar  was  rated 
bore  to  the  yearly  value  of  his  tithes ;  and  that  the  said 
occupiers  were  not  rated  for  any  part  of  the  remainder 

C  c  2  of 
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1840.       of  their  profits,  which  amounted  on  an  average  of  the 
parish  to  two  thirds  of  their  rents ;  and  that  the  occu- 

The  Queen 

against       piers  of  shops,  warehouses,  wharfs,  and  factories,  in  the 

Capel.  i  i  •  i  i    .  i  . 

parish,  were  not  rated  high  enough  in  respect  of  their 
rateable  abiHty  as  such  occupiers,  inasmuch  as  the  pro- 
fits made  from  business  carried  on  in  the  same,  which 
amounted  to  a  sum  equal  to  their  rents,  were  not  in- 
cluded in  the  estimate  of  the  annual  value  thereof  to 
such  occupiers.  And  he  contended  that  such  a  reduc- 
tion in  the  assessment  on  his  tithes  and  dwelling-house 
ought  to  be  made,  as  would  bear  a  just  proportion  to 
the  assessment  made  on  the  occupiers  of  lands,  shops, 
warehouses,  wharfs,  and  factories,  or  that  an  increase 
on  the  assessments  on  the  said  occupiers  in  respect  of 
their  ability  as  such  occupiers,  ought  to  be  made,  in 
proportion  to  their  profits  respectively. 

The  case  was  argued  in  last  Hilary  term  (a). 

Sir  J,  Campbell,  Attorney  General,  Wightman,  Tom- 
linson,  and  Puller,  in  support  of  the  order  of  sessions. 
This  is  a  rate  upon  occupiers,  in  respect  of  occupa- 
tion, and  not  upon  inhabitants ;  and  the  rating  is  correct, 
whether  considered  independently  of  the  Parochial 
Assessment  Act,  6  &  7  4.  c,  96.  s,  l.{b),  or  with 
reference  to  that  statute. 

First,  independently  of  the  statute.    If  an  abatement 

had 

(a)  January  22d  and  February  1st,  1840.  Before  'Lordi  Denman  C.  J., 
Littledale,  Williams,  and  Coleridge  Js. 

(6)  "  An  Act  to  regulate  parochial  assessments."  Sect.  1  is  as  fol- 
lows. "  Whereas  it  is  desirable  to  establish  one  uniform  mode  of  rating 
for  the  relief  of  the  poor  throughout  England  and  Wales,  and  to  lessen 
the  cost  of  appeal  against  an  unfair  rate:  Be  it  enacted  "  &c.,  "  that  from 
and  after  such  period,  not  being  earlier  than  the  twenty-first  day  of  March 
next  after  the  passing  of  this  act,  as  the  Poor  Law  Commissioners  shall 
by  any  order  under  their  seal  of  office  direct,  no  rate  for  the  relief  of  the 
poor  in  England  and  Wales  shall  be  allowed  by  any  justices,  or  be  of  any 

force, 
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had  been  made  upon  the  vicar's  rate  (and  also,  as  must  1840. 
have  followed,  upon  the  rate  of  the  lay  tithe-owner),  by  ' 

The  Queen 

reducing  it  in  proportion  to  the  average  of  the  tenants'  against 
profits,  ultra  the  rent,  throughout  the  parish,  then  the 
tenants  would  have  been  rated  unequally  among  them- 
selves. For,  if  such  profits  be  rateable  at  all,  each  in- 
dividual is  to  be  rated  (or,  which  of  course  is  the  same 
thing,  to  be  subjected  to  additional  burthen  by  the  re- 
duction of  the  rate  on  the  vicar),  not  according  to  the 
average,  but  according  to  his  particular  profits  ;  which 
cannot  be  estimated  upon  an  average  of  the  proportion 
of  such  profits  to  the  rack  rent,  inasmuch  as  that  pro- 
portion is  lower  or  higher,  according  to  the  greater  or 
less  richness  of  the  soil.  As  the  principle  of  compe- 
tition will  prevent  any  practical  difference  in  the  interest 
which  each  tenant  makes  on  a  given  capital,  and  the 
remuneration  which  he  receives  for  a  given  quantity  of 
labour,  whether  the  comparison  be  made  between  farmers 
of  different  lands,  or  between  farmers  and  persons  ap- 
plying their  capital  and  labour  to  other  employments, 
it  follows  that  the  difference  in  the  fertility  of  the  land 
leased  tells  entirely  upon  the  rack  rent,  which  is  what 
remains  to  the  land  owner  after  the  tenant  has  received 
the  same  remuneration  for  his  capital  and  labour  as 
other  labouring  capitalists  receive.    He  would  not  give 


force,  which  shall  not  be  hiade  upon  an  estimate  of  the  net  annual  value 
of  the  several  hereditaments  rated  thereunto  ;  that  is  to  say,  of  the  rent  at 
which  the  same  might  reasonably  be  expected  to  let  from  year  to  year, 
free  of  all  usual  tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the  probable  average  annual  cost 
of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  main- 
tain them  in  a  state  to  command  such  rent :  provided  always,  that 
nothing  herein  contained  shall  be  construed  to  alter  or  affect  the  prin- 
ciples or  different  relative  liabilities  (if  any)  according  to  which  different 
kinds  of  hereditaments  are  now  by  law  rateable." 

C  c  3  more 
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184?0.      more  than  this  remainder  for  rent,  or  he  would  be  siib- 
"       mittinff  to  a  less  profit  than  he  could  obtain  elsewhere  ; 

Tiie  Queen  o  x- 

against       and,  unless  he  gave  as  much,  he  would  be  outbidden  by 
others  who  would  be  content  with  the  average  profit. 
The  rack  rent,  therefore,  correctly  represents  the  annual 
value  of  the  occupation  of  the  land  itself,  being  that  part 
of  the  profit  which  is  independent  of  what  is  brought 
to  the  land  by  the  farmer,  namely,  the  capital  and 
labour.    It  is  what  the  tenant  gives  for  the  enjoyment. 
Where  money  and  labour  are  expended  upon  a  per- 
manent improvement  of  the  condition  of  the  land,  that 
falls  into  the  rack  rent,  because  then  the  land,  so  im- 
proved, would  let  to  a  new  tenant  at  a  higher  rack  rent 
by  virtue  of  such  improvement.    Therefore  the  rack 
rent  which  could  be  got  for  the  land,  if  a  new  tenant 
were  to  come  in,  is  the  proper  value  on  which  a  land- 
holder is  to  be  taxed  as  occupier.    That  is  the  prin- 
ciple of  Rex  V.  Lord  Granville  («),  Rex  v.  Attwood  (b), 
and  Rex  v.  St.  Nicholas,  Gloucester  (c).    The  remaining 
produce  (or  profit)  is  also  a  fit  subject  of  rate  where 
parties  are  rated  merely  as  inhabitants;  for  then  the 
means  of  all  kinds  are  to  be  rated,  including  personalty, 
even  since  stat.  6  &  7      4.  ^^.96.:  Sir  A,Earhi/s  Case  (d), 
Regina  v.  Lumsdaine  [e).    If  these  be  considered  as  a 
fit  subject  of  assessment  in  a  rate  on  occupiers,  then  the 
same  principle  will  apply  to  shopkeepers,  wharfingers, 
and  others  :  all  these  must  be  rated  upon  all  the  gains 
they  make  in  their  houses,  or  on  their  wharfs,  &c. ;  or 
the  vicar's  rate  must  be  reduced  so  as  to  countervail 
the  omission.    But  the  appellant  will  not  claim  this ; 

^  (a)  9  B.  ^  C.  188.  (b)  6  B.  <|-  C  277. 

f c)  1  Bott,  1 50.  ph  1 80.  (6th  ed. ).    S.  C.  Cald.  262.  Note  (a)  to  Rex 
V.  Hogg,  1  T.  R.  723. 

(d)  2  Balsl.  354. 

(e)  10  A.  &•  E.  157.  See  stat.  3  &  4  Vict.  c.  89. 

and 
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Capel. 


and  it  would  manifestly  be  impossible  to  carry  such  a  1840. 
principle  into  practice.  One  consequence  would  be 
that  the  appellant  would  be  rated  for  Easter  offerings, 
baptismal,  burial,  and  marriage  fees,  &c.  The  only 
reasonable  principle,  therefore,  upon  which  landholders 
can  be  assessed  as  occupiers,  is  to  take  the  competition 
(or  rack)  rent  of  the  land  for  the  time  being.  The  other 
profits  fall  within  the  principle  explained  by  Lord  Te7i' 
terdeji  in  Rex  v.  The  Birmingham  Gas-light  and  Coke 
Company  (a)  ;  they  "  are  obtained  by  applying  the  skill 
and  industry  of  man  to  capital  brought  from  a  distance 
for  that  purpose,"  and  are  not  rateable  in  a  rate  in  re- 
spect of  occupation  of  lands.  This  w;ll  be  found  the  ge- 
neral result  of  the  authorities ;  Rex  v.  The  Birmingham 
Gas-light  and  Coke  Company  {a),  Rex  v.  The  Hull  Dock 
Company  {b),  Rex  v.  Lower  Mitton  (c),  Rex  v.  The  Trus- 
tees of  the  Duke  of  Bridgewater  {d),  Rex  v.  Tomlinson 
Rex  V.  The  Proprietors  of  the  Liverpool  Exchange  (g), 
Rex  V.  Woking  {h).  In  Rex  v.  The  Proprietors  of 
the  Liverpool  Exchange  (g),  Littledale  J.,  delivering  the 
judgment  of  the  Court,  refers  to  Rex  v.  Hogg  {i),  Rex 
V.  St.  Nicholas,  Gloucester  (k).  Rex  v.  The  New  River 
Company  (I),  Rex  v.  Bradford  (m),  and  Rex  v.  The  Bir- 
mingham Gas-light  afzd  Coke  Company  {a),  and  says, 
"  These  cases  establish  the  principle,  that  the  advan- 
tages attendant  upon  a  building,  either  in  respect  of 
its  situation  or  the  mode  of  its  occupation,  are  to  be 
taken  into  the  account  in  estimating  its  rateable  annual 

(a)  1  B.  Sf  a  506.  (6)  3  B.  4;  C.  516. 

(c)  9  B.  8j-  a  810.  ^                          (d)  9  B.  8r  C.  68. 

(e)  9  B,     a  163.  (g)  1  A.      E.  465. 

(/i)  ^A.^E.  40.  (^)  1  T.  i?.  721. 
ijc)  1  Bolt.  150.    pi.  180.  (6th  ed.).     S.  C.  Cald.  262.  1  T.  E.  723. 
note  (a). 

(0  1  M.  8^S  503.  (m)  4  M.  cj;  S.  317. 

C  c  4  value, 
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1840.       value,  wherever  those  advantages  would  enable  the 
owner  of  the  building  to  let  it  at  a  higher  rent  than  it 

The  QcEEN  ^  ^  ^ 

against       would  Otherwise  fetch ;  but  not  the  profits  of  a  trade 

Capel. 

carried  on  in  the  building  and  not  enhancing  its  rent." 

One  class  of  apparent  exceptions,  when  properly  ex- 
plained, confirms  the  rule ;  namely,  that  comprehending 
cases  where  the  rent  actually  paid,  though  it  may  at  one 
time  have  been  a  rack  rent,  is  in  truth  not  at  the  time 
of  assessment  so  large  a  rent  as  might  be  obtained  if 
the  lands  were  now  to  be  let.  These  cases  have  been 
already  adverted  to ;  and  Rex  v.  SIcingle  (a)  is  another 
instance.  There  the  rent  had  originally  been  a  rack 
rent,  but  the  land  had  acquired  an  increased  value. 

In  Rex  V.  Brown  (b)  a  farmer,  with  a  dairy  farm,  was 
rated  to  the  full  amount  of  the  profits  on  his  farm ;  and 
it  was  held  that  the  rate  was  not  unequal  on  the  ground 
that  a  party,  to  whom  he  had  let  cows,  was  not  also 
rated.  If  that  had  been  done,  the  same  profits  would 
have  been  rated  twice  over ;  and  it  was  unimportant  to 
the  third  party,  who  appealed,  whether  all  the  profits 
were  rated  in  the  hands  of  the  farmer,  or  a  part  in 
those  of  the  person  to  whom  the  cows  were  let.  It 
rather  seems  that,  in  that  case,  the  rate  was  not  confined 
to  occupiers  of  real  property,  but  comprehended  in- 
habitants in  respect  of  their  personalty :  at  any  rate, 
no  stress  was  laid  upon  the  circumstance  that  the  rate 
was  only  on  the  occupiers.  And  this  explains  some 
expressions  in  the  judgments,  from  which  it  might  pos- 
sibly be  inferred  that  the  Court  assumed  the  propriety 
of  rating  in  respect  of  all  profits. 

On  the  other  side,  reliance  will  be  placed  principally 

(a)  7  T.  R.  549.  {b)  8  East,  528. 

on 
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on  Rex  \,  Joddrell  [a).    The  decision  in  that  case  is  1840. 
not  adverse  to  the  view  for  which  the  appellant  con- 

The  QuEEK 

tends  ;  but  some  expressions  in  the  judgment  undoubt-  against 

Capel. 

edly  are  so,  unless  capable  of  explanation.  There  the 
rector,  who  had  a  corn  rent  in  lieu  of  tithes,  was  as- 
sessed in  respect  of  his  whole  corn  rent,  after  deducting 
parochial  dues;  and  he  appealed  on  the  ground  of  in- 
equality, because  the  farmers  were  assessed,  as  occu- 
piers, on  their  actual  rack  rent  only,  whereas,  as  the 
appellant  contended,  there  should  have  been  added  to 
the  rack  rent  the  annual  profits  made  by  the  farmer, 
after  deducting  the  interest  of  capital,  expense,  and  a 
compensation  for  labour ;  and  the  appeal  was  allowed 
on  this  ground.  Now,  strictly  speaking,  the  deductions 
which  the  appellant  did  not  dispute  would  have  ab- 
sorbed all  the  annual  profits  of  occupation,  except  the 
rack  rent,  on  the  principle  before  explained.  But,  if 
by  profits  be  meant  the  increased  value  of  the  land, 
above  the  actual  rent,  produced  by  an  application  of 
capital  or  labour  to  permanent  improvements,  the  ap- 
pellant was  entitled  to  relief,  because,  on  the  supposi- 
tion that  this  application  had  been  made,  the  actual 
rent  was  less  than  might  have  been  obtained  on  a  fresh 
taking.  Parke  J.,  in  delivering  the  judgment  of  the 
Court,  says,  "  Of  the  whole  of  the  annual  profits,  or 
value  of  land,  a  part  belongs  to  the  landlord  in  the 
shape  of  rent,  and  part  to  the  tenant;  and  whenever  a 
rate  is  according  to  the  rack  rent  (the  usual  and  most 
convenient  mode),  it  is,  in  eiFect,  a  rate  on  o.  part  of  the 
profit  only.  It  must,  therefore,  in  the  next  place,  be 
ascertained  what  proportion  the  rent  bears  to  the  total 

(a)  1  B.  §-  Ad.  403. 

annual 


Cafel. 
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1840.  annual  profit  or  value,  and  that  will  shew  in  what  pro- 
Th~Q~~  portion  all  other  property  ought  to  be  rated.  If,  for 
against  instance,  the  rent  is  one  half  or  two  thirds  of  the  total 
annual  profit  or  value  of  land,  the  rate  on  all  other  pro- 
perty should  be  one  half  or  two  thirds  of  its  annual 
value.  In  this  case  it  is  clear,  that  there  was  a  share  of 
profit  received  by  the  tenant  upon  which  there  has  been 
no  rate,  and,  in  that  respect,  the  farmers  were  assessed 
in  a  less  proportion  of  the  true  annual  profit  or  value 
than  the  appellant."  This  view  is  inconsistent  with 
both  principle  and  authority.  And  such  a  proportion 
as  is  referred  to  does  not  exist :  it  will  hardly  ever  be 
the  same  in  any  two  cases  of  farmers ;  and  tlie  variation 
is  infinitely  multiplied  when  other  occupiers,  as  shop- 
keepers and  manufacturers,  are  included.  An  average, 
if  it  could  be  taken  (and  practically  it  never  could), 
would  create  inequality. 

But  the  decision  in  Rex  v.  Joddrell  («)  may  be  sup- 
ported by  interpreting  the  word  "  profits  "  as  applicable 
only  to  the  increased  annual  value,  above  the  rent, 
produced  by  permanent  improvements.  It  might  also 
be  defended  on  another  interpretation.  There  will 
often  be  a  certain  part  of  the  profit  left  in  the  te- 
nant's hands,  instead  of  going  to  the  rent,  and  given 
up  by  the  landlord  in  consideration  of  his  having  a 
solvent  tenant,  whose  contract  is  in  the  nature  of  a 
guarantee  for  the  remainder.  In  this  case,  the  actual 
rent  will  not  represent  quite  fully  the  competition  rack 
rent,  or  annual  value  of  occupation.  This  part  should 
therefore  be  added.  That  the  Court  did  not  un- 
derstand that  they  had  broken  in  upon  the  rule  of 


(a)  1  B.     Ad.  403. 
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assessing  on  the  real  rack  rent,  is  clear  from  jRex  v.  1840. 
Adames  (a),  which  was  decided  shortly  after  Rea:  v. 

^   ^  *^  The  Queen 

Joddrell  {b).    In  Rex  v.  Adames  {a)  it  was  held  that  a  against 

Cafel. 

tenant  was  entitled  to  deduct  the  sewer's  rate  from  the 
annual  value  of  the  land  assessed.  Rex  v.  Joddrell  [b) 
was  there  cited.  And  Parhe  J.,  in  delivering  the  judg- 
ment of  the  Court,  pointed  out  that  the  "  profit  derived 
by  the  occupier  himself"  could  not  be  the  test,  because 
that  would  vary  according  to  the  terms  of  the  particular 
taking,  and  would  not  measure  the  annual  value  of  the 
land.  And  he  adds,  "  It  is  quite  clear,  that  though  the 
occupier  is  the  person  who  nominally  pays  the  tax,  it  is 
in  reality  paid  by  the  beneficial  owner,  and  is  a  charge 
upon  the  land.  In  proportion  as  the  average  tax  w^hich 
the  tenant  has  to  pay,  is  greater,  in  the  same  proportion 
will  he  give  less  rent  to  the  owner.  Ultimately,  in  the 
long  run,  this  will  always  be  the  case  ;  though  when 
the  tenancy  is  for  a  term  more  or  less  long,  the  bur- 
then upon  the  landlord  is  postponed  for  a  greater  or 
less  period."  This  agrees  well  with  the  principle  of 
rating  on  the  rack  rent,  but  with  no  other.  It  is,  indeed, 
also  said,  in  the  same  judgment,  that  rating  "  lands  at 
the  rack  rent  which  they  would  pay  to  a  landlord,  or  some 
certain  portion  of  it,  the  tenant  paying  all  rates,  charges 
and  outgoings,"  is  "  in  effect  rating  according  to  a  part 
of  the  net  profit  only."  And  this  is  perfectly  true  ;  but 
it  does  not  follow  that  the  rack  rent  does  not  represent 
the  full  net  annual  profits  of  occupation,  though  there 
are  also  profits  which  countervail  the  interest  of  capital, 
compensation  for  labour,  and  expenses.  But  these 
latter  are  not,  within  stat.  43  Eliz,  c,  2.  s.  1.,  profits  of  oc- 


(a)  4  i?.  §•  Ad.  61. 


(b)  1  B.  ^  Ad.  403. 

cupation. 
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1840.       cupation.    It  might  seem  that,  in  the  passage  last  cited 
from  the  judgment  in  Rex  v,  Adames  (a),  the  learned 

The  Queen  . 

against      Judge  was  not  speaking  of  profits  in  the  large  sense  in 
which  the  word  is  used  here  for  the  appellants,  for  he 
'  treats  the  rack  rent  as  an  aliquot  part  of  the  net  profit  to 

be  rated.  Whereas  the  profit  on  tenants*  capital  and 
labour  never  can  (as  was  shewn)  bear  a  fixed  ratio  to 
the  rent. 

Some  expressions  in  Nolan^s  Poor  Lam  may  be  ad- 
verted to  on  the  other  side.  It  is  said  there  (vol.  i. 
p.  225  {h)  ),  "  In  the  case  of  lands  and  houses,  the  rate 
is  usually  imposed  in  one  of  three  ways:  1.  Upon  the 
actual  rack  rent,  when  they  are  in  the  hands  of  a  lessee. 
2.  On  a  supposed  rent  formed  on  valuation ;  which  is 
done  where  they  are  occupied  by  the  proprietor,  or  by 
a  tenant  who  pays  less  rent  than  the  premises  are 
worth.  3.  On  an  annual  per  centage  calculated  upon 
the  purchase  money,  with  a  just  allowance  for  neces- 
sary out-goings.  All  these  modes  of  valuation  proceed 
upon  the  assumption,  that  the  rack  rent  is  the  criterion 
of  that  actual  value  upon  which  the  tax  is  laid :  but 
this  principle  is  fallacious ;  rent  being  only  so  much  of 
the  actual  value  as  the  tenant  can  afford  to  pay  his 
landlord,  deducting  the  expense  of  cultivation,  and  a 
reasonable  remuneration  for  trouble  and  time.  The 
rent  therefore  is  the  landlord's  profit,  the  reasonable 
remuneration  is  the  tenant's  profit.  Both  come  from 
the  land,  and  from  parts  of  its  productive  value.  When 
land  is  occupied  by  the  proprietor,  he  receives  both 
these  profits ;  when  it  is  demised  to  a  tenant,  they  are 
divided." 


(a)  4  ^.  ^  Ad.  61. 


{b)  4th  ed. 

In 
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In  this  passage  the  remuneration  for  the  tenants'  I84?0. 
time  and  labour  is  treated  as  part  of  the  annual  value 

The  Queen 

of  the  occupation  of  the  land.     Upon  the  principles  against 

Capel. 

already  explained,  it  is  no  more  so  than  the  part  of 
the  produce  which  merely  countervails  the  expence  of 
cultivation.  It  would  be  as  reasonable  to  rate  on  the  one 
as  the  other. 

Until  this  was  established,  there  appears  to  have 
been  much  difficulty  in  interpreting  stat.  43  Eliz.  c.  2. 
s.  1.  The  material  words  there  are  "  taxation  of  every 
inhabitant,  parson,  vicar  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes  impropriate,  propria- 
tion  of  tithes,  coal-mines,  or  saleable  underwoods  in  the 
said  parish,  in  such  competent  sum  and  sums  of  money 
as  they"  (the  churchwardens  and  overseers)  "shall 
think  fit*"  These  words  are  not  very  distinct :  but  they 
classify  the  parties  rateable  into,  first,  the  inhabitant  in 
respect  of  his  ability ;  secondly,  the  tithe  owner  in  re- 
spect of  his  tithes  ;  thirdly,  the  occupier  in  respect  of 
fixed  property.  The  appellant  here  attempts  to  rate 
the  third  class  according  to  the  liability  imposed  on  the 
first.  Sir  A,  Earbi/'s  Case  (a)  established  that  inhabit- 
ants were  rateable  in  respect  of  their  personalty ;  and  it 
is  only  in  consequence  of  the  extreme  difficulty  of  carry- 
ing this  out  that  personalty  is  not  taxed.  In  Hex  v. 
The  Justices  of  Canterbury  (b)  the  rateability  of  per- 
sonalty was,  however,  doubted.  In  Regina  v.  Bark- 
ing {c)  it  was  ruled  that  a  farmer  was  not  rateable  for 
his  stock,  but  that  a  tradesman  v/as.  As  farmer,  there- 
fore, a  man's  stock  is  not  a  subject  of  rate  :  though  the 
same  stock,  where  he  is  rated  as  an  inhabitant  as  well 

(a)  2  Buht.  354.  {b)  1  Bottj  131.  pi.  162.  (6th ed.). 

(c)  2  Ld.  Raym.  1280. 

as 
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1840.       as  farmer,  would  he  rateable.     But  here  the  attempt 
is  to  rate  him  indirectly  for  his  stock  as  a  farmer, 

The  Queen  .  . 

against       that  is,  as  occupicr.     It  may  perhaps  be  contended 

Cafel.  .  'PI 

that  the  true  mterpretation  or  the  decision  in  Rex  v. 
BarJcing  {a)  is,  that  the  profits  of  the  occupation,  which 
were  already  rated,  included  the  value  of  the  stock. 
But  this  was  not  the  principle  of  the  decision,  as  appears 
from  other  reports  of  the  case.  In  16 
(Poor,  (E),  pi.  6.)  it  is  thus  put.  "  A  farmer  is  not  to 
be  taxed  to  the  poor  for  his  necessary  stock  according  to 
the  lands  he  holds ;  but  if  he  has  a  superabundant  stock, 
i.  e.  more  than  the  land  requires,  he  shall  be  taxed  for 
that."  In  the  margin  in  Viner  it  is  added,  "  It  may  be 
laid  either  on  lands  or  goods ;  but  a  farmer  being  as- 
sessed for  the  land  he  occupies,  shall  rot  be  assessed 
for  his  stock  on  that  necessary  for  manure,  nor  the  profit?; 
'  for  which  he  has  been  already  taxed ;  but  for  other  stock 
.  he  is  taxable and,  again ;  "  it  was  resolved  by  three 
Judges  against  HoU  C.  J.  that  a  farmer  shall  not  be 
rated  to  the  poor  for  his  necessary  stock,  which  he  uses 
on  his  farm,  for  that  would  be  in  effect  to  make  the 
land  pay  twice  for  one  thing,  viz.  for  the  rent,  and  also 
for  the  stock.  But  a  farmer  shall  be  taxed  for  his  riches 
and  stock  in  case  the  stock  is  more  than  is  necessary 
for  the  carrying  on  his  farming  and  paying  his  rent,  for 
then  it  is  like  a  stock  in  trade."  Regina  v.  Barlcing  (a) 
is  questioned  in  Rex  v.  Ringwood  (6),  where  the  Court 
seems  to  have  inclined  to  the  opinion  that  personalty  was 
not  rateable.  This  at  any  rate  shews  the  unwillingness 
of  the  Court  to  admit  a  principle  so  difficult  of  appli- 
cation :  and,  at  all  events,  it  will  not  now  be  extended 
to  rates  upon  occupiers.    Abbott  C.  3. ,  in  Rex  \.  The 

(a)  2  Ld.  Raym.  1280.  (ft)  1  Coivp.  32G. 

Hull 
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Hull  Dock  Company  [a),  speaking  of  the  rateability  of  1840. 
stock  in  trade  (which  liabiUty  was  there  created  bv  a  lori- 

^  *^  ^  The  Queen 

vate  statute,  9&  10  W,S,  c.  47.})  says,  "under the  statute  against 

Capel. 

of  Elizabeth  there  was  no  word  applicable  to  personal 
property ;  and  it  was  only  on  the  ground  of  his  being 
an  inhabitant  that  any  owner  of  personal  property  could 
be  rated  for  that  property,  because  there  was  no  word 
in  that  statute  to  include  him,  except  the  word  inhabit- 
ant:' 

It  will  probably  be  attempted,  on  the  other  side,  to 
place  the  tithe  owner  on  a  different  footing  from  other 
occupiers.  But  the  principle  of  the  decided  cases 
applies  as  strongly  to  him  as  to  any  other  occupier. 
Thus  in  JRex  v.  The  Trustees  of  the  Duke  of  Bridge- 
water  (b)  the  occupiers  of  a  canal  complained  that  their 
tolls  were  rated  without  any  allowance  for  profits, 
which  allowance  was  made  to  the  occupiers  of  land, 
inasmuch  as  these  were  rated  on  the  rack  rent  only. 
And  the  Court,  instead  of  examining  (as  is  here  pro- 
posed) into  the  average  proportion  of  the  farmer's  pro- 
fits to  the  rent,  sent  the  case  to  the  sessions,  to  enquire 
what  the  canal  would  let  for  to  a  tenant  who  had  to  pay 
all  expences.  And,  in  other  cases,  as  Rex  v.  Tomlin- 
son  (c),  where  the  same  principle  was  acted  upon,  the 
tithe  owner  was  a  party  before  the  Court. 

If  the  rate  be  unequal,  the  inequality  will  not  be 
remedied  by  reducing  the  rate  on  the  vicar  in  the  pro- 
portion suggested ;  for,  even  then,  the  lay  tithe  holder 
will  be  rated  on  too  high  an  assessment.  The  remedy 
therefore  must  be  to  enquire,  in  every  case,  into  tke 
profits  upon   the  capital  and  labour  of  every  indivi- 

(a)  5  B.Sf  a  525.  (6)  9  B.  ^  C.  68. 

(c)  9  >e.  c^;-  a  163. 

dual 
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1840.      dual  occupier,    and   raise    their  several  assessments 
accordingly. 

The  Queen 

against  Secondly,  the  rate  is  at  all  events  good  under  stat.  6  & 

7  W,  4.  c,  96.  s.  1.  That  section  expressly  adopts  the  test 
of  the  rack  rent.  Sect.  3  (a)  gives  power  to  order  a  valu- 
ation according  to,  not  the  profits  of  individuals,  but  the 
"  annual  value  "  of  the  land.  The  statute  applies  only 
to  realty,  and  does  not,  expressly  or  impliedly,  affect 
rates  upon  inhabitants  in  respect  of  personalty ;  Regina 
V.  Lumsdaine  {b).  The  only  question  is,  whether  the  pro- 
viso of  sect.  1  brings  the  case  under  the  law  which  will 
be  assumed  on  the  other  side  to  have  been  established  in 
Rex  V.  Joddrell  (c).  If  that  be  so,  the  proviso  negatives 
the  enactment,  which  cannot  be  supposed.  Tithes  were 
never  assessed  differently  from  other  real  property : 
therefore  the  words  "  principles  or  different  relative 
liabilities  "  have  no  reference  to  the  question  here.  The 
object  of  the  proviso  seems  to  have  been  to  provide  for 
the  different  liabilities  to  which  certain  kinds  of  property 
have  been  subjected  by  local  acts  of  parliament,  as,  for 
instance,  in  numerous  cases  of  public  buildings  and 
canals.  Rex  v.  The  Grand  Junction  Canal  Company  (d) 
is  such  a  case. 

It  may  further  be  observed  that  the  statute,  at  all 
events,  by  its  express  terms,  prevents  the  landholders 
from  being  rated  on  other  than  the  rack  rent.  Their 
assessments,  therefore,  cannot  be  raised.  Consequently 
the  appellant's  claim  is  narrowed  to  the  other  alternative, 
that  of  reducing  his  rate.  But  this  would  produce  in- 
equality :  for  his  rate  cannot  be  so  reduced  as  to  corre- 
spond with  the  tenant's  profits  of  each  landholder,  since 

(a)  See  p.  416.  note  (a),  post.  (b)  10  A.  §•  E.  157. 

(c)  1  B,  §•  Ad.  403.  (d)  1  B.  §•  Aid.  289. 

those 
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those  are  not  the  same  in  all  cases,  and  the  average  only  1 840. 
is  stated.  ~  

The  Queen 
against 

Sir  W,  W.  Follett,  Moody,  and  Hodges,  contra.  The 
case  appears  to  raise  one  point  upon  which  the  appel- 
lant has  never  insisted.  He  does  not  complain  of  any 
inequality  in  respect  of  the  rating  of  occupiers  of  shops, 
warehouses,  wharfs,  and  factories.  The  objection  is, 
that  the  appellant  is  rated  on  the  full  profits  of  what  he 
occupies,  while  the  occupiers  of  land  are  rated  on  a 
part  only  of  such  profits,  namely  the  rack  rent. 

First,  independently  of  stat.  6  &  7  4.  96.  5.  1. 
It  has  been  assumed,  on  the  other  side,  that  the  prin- 
ciple for  which  the  appellant  contends,  as  having  been 
laid  down  in  Rex  v.  Joddrell  (a),  is  inconsistent  with 
the  principles  established  before  that  case.  But  it  will 
be  found  that  the  same  principle  extends  through  all 
the  cases.  The  occupier  is  to  be  rated  to  the  full 
annual  value  of  what  he  occupies ;  and  the  rack  rent  is 
a  part  only  of  such  value.  The  rate  might,  if  it  was 
thought  fit,  be  laid  upon  any  aliquot  part  of  the  value, 
provided  the  same  aliquot  part  were  taken  in  the  case  of 
every  occupier;  for  then  there  would  be  no  inequality. 
This  is  all  that  the  decisions  which  seem  to  sanction  a 
rating  on  the  rack  rent  really  amount  to.  But  here 
the  complaint  is  that,  the  rate  being  laid,  in  the  case  of 
the  appellant,  on  the  whole  profits,  the  other  occupiers 
are  rated  on  the  part  only. 

When  stat.  43  Eliz,  c,  2.  was  passed,  land  was  seldom 
taken  at  rack  rent.  But  then,  as  now,  the  actual  occu- 
pier was  to  be  rated  at  the  full  value,  whether  he  was 


Vol.  XII. 


(a)  1  B.  §•  Ad.  403. 
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1840.       owner  or  lessee.    When  lands  were  out  at  farm,  the 
landlord  was  not  rated  for  the  rent,  because  that  was  a 

'  The  QuKEN 

againsc  part  of  the  profits,  and  the  tenant  was  rateable  already 
for  these.  This  was  decided  in  Sir  A.  EarhT/s  Case  («), 
where  it  was  also  said  that  inhabitants  were  to  be  rated 
in  respect  of  their  personalty.  Then  in  Regina  v.  Bark- 
ing [b)  it  was  held  that  a  farmer  was  not  rateable  for 
his  stock :  and  the  reason  is  explained,  in  Rex  v.  Ring- 
wood  (c\  by  Aston  J.,  who  says,  "  the  question  was  whe- 
ther he "  (the  farmer)  "  was  rateable  for  his  hay  and 
corn,  which  had  paid  before."  It  was  considered, 
therefore,  that  the  whole  profits  had  been  already  rated, 
the  profits  on  the  stock  being  in  fact  the  profits  upon 
the  hay  and  corn  which  fed  them.  Then  in  Rex  v. 
Brown  (d)  it  was  held  that  the  party  who  hired  the 
cows  of  the  farmer  was  not  to  be  rated,  inasmuch  as 
the  profits  upon  those  cows  must  have  made  a  part  of 
the  rate  upon  the  farmer  himself  It  was  therefore 
clearly  assumed  that  the  farmer  had  been  rated  upon 
his  whole  profits,  and  not  merely  upon  the  rent.  There 
is  nothing  in  that  case  to  warrant  the  suggestion  on  the 
other  side,  that  personalty  was  rated  in  the  parish,  or 
that  the  Court  lost  sight  of  the  fact  that  the  rate  was  in 
respect  of  the  occupation.  In  the  case  of  Lord  Bute 
V.  Grindall[e),  decided,  first  in  this  Court,  and  after- 
wards on  error  in  the  Exchequer  Chamber  ( The  Earl 
of  Bute  V.  Grindall  {g) ),  it  was  held  that  profits  issuing 
out  of  crown  lands  were  rateable  when  those  lands 
were  occupied  by  a  ranger.    In  Rex  v.  The  Bishop  of 


(a)  2  Bulst.  354.  (6)  2  Ld.  Raym.  1280. 

(c)  1  Cowp,  326.  (d)  8  East,  528. 

(e)  1  T.  Jt.  338.  (g)  2  H.  Bl.  265. 
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Rochester  {a)  it  was  assumed  that  the  occupier  was  1840. 
rateable  for  the  whole  profits.    To  the  same  effect  are  — — 

^  ^  The  QuKEN 

Rex  V.  The  Pi'oprietors  of  the  Staffordshire  and  Wor^  against 
cestershire  Canal  Navigation  (&),  Rex  v.  Munday  (c), 
and  Rex  v.  The  Calder  and  Hebble  Navigation  Com- 
pany (d),  where  the  tolls  on  a  canal  navigation  were  held 
to  represent  the  profits  of  the  land.  These  cases,  and  the 
passage  cited  on  the  other  side  from  I  Not,  PL  225  (e), 
shew  that  the  decision  in  Rex  v.  Joddrell  (g)  only  fol- 
lowed established  principles,  in  treating  the  whole  pro- 
fits as  subject  to  the  rate  in  respect  of  occupation. 

The  principle  of  Rex  v.  Joddrell  (g)  is  the  only  fair 
one,  if  the  assessment  is  to  be  on  the  full  annual  value. 
Suppose  land  to  be  such  that  it  is  worth,  in  the  hands  of 
the  proprietor,  after  all  out-goings  are  paid,  300/.  per 
annum,  and  that  it  would  let  for  lOOZ.  per  annum.  If 
the  proprietor  occupy,  the  land  is  clearly  worth  to  him 
300/.  Then  on  what  principle  is  the  rate  to  be  reduced 
to  100/.  if  the  land  be  let  ?  It  is  attempted  to  suggest  a 
distinction  between  Rex  v.  Joddrell  {g)  and  the  present 
case :  but  no  ground  for  the  distinction  can  be  shewn. 
It  is  suggested  that  the  lands  there  were  not  let  at  the 
full  present  value :  but  the  statement  is  express,  that 
the  assessment  "  was  made  on  the  bona  fide  amount  of 
the  rack  rent  which  the  farms  were  letting  at,  and  "were 
*worth  to  let  at  the  time,^^  The  profits  which,  it  was 
decided,  had  been  improperly  omitted  were  clearly  all 
the  annual  profits  (deducting  out-goings)  which  re- 
mained to  the  tenant  after  paying  the  rent.  The  Court 
says,  "  of  the  whole  of  the  annual  profits,  or  value  of 

(a)  12  East,  353.  {b)  8  T.  R.  340. 

(c)  1  East,  583.  (rf)  I  JB.  ^  Aid.  263. 

(e)  4th  ed.    Ante,  p.  392.  {g)  1  B.  8;  Ad,  403. 
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1840.  land,  a  part  belongs  to  the  landlord  in  the  shape  of 
_    Z         rent,  and  part  to  the  tenant;  and  whenever  a  rate  is 

The  Queen  . 

against       according  to  the  rack  rent  (the  usual  and  most  con- 

Capel. 

venient  mode),  it  is,  in  effect,  a  rate  on  a  part  of 
the  profit  only.  It  must,  therefore,  in  the  next  place, 
be  ascertained  what  proportion  the  rent  bears  to  the 
total  annual  profit  or  value,  and  that  will  shew  in  what 
proportion  all  other  property  ought  to  be  rated.  If, 
for  instance,  the  rent  is  one  half  or  two  thirds  of  the 
total  annual  profit  or  value  of  land,  the  rate  on  all 
other  property  should  be  on  a  half  or  two  thirds  of  its 
annual  value.  In  this  case  it  is  clear,  that  there  was  a 
share  of  profit  received  by  the  tenant  upon  which  there 
has  been  no  rate,  and,  in  that  respect,  the  farmers  were 
assessed  in  a  less  proportion  of  the  true  annual  profit 
or  value  than  the  appellant."  And  the  argument  to 
which  this  part  of  the  judgment  was  an  answer  is  pre- 
cisely that  which  is  now  urged  for  the  respondents. 
There  it  was  said  by  the  respondents'  counsel  {a),  "  the 
tenants  are  not  to  be  rated  for  their  profits,  for  the 
rent  is  the  criterion  of  the  value  of  the  occupation  of 
land  and  Rex  v.  The  Trustees  of  the  DuJce  of  Bridge- 
"isoater  [h)  was  cited.  No  objection  fairly  arises  upon 
the  argument  that  the  profits  accrue  in  part  from  the 
tenant's  own  labour :  it  might  as  well  be  said  that  the 
vicar  obtains  his  profits  in  respect  of  the  performance 
of  his  parochial  duties  :  and,  on  this  view,  he  might 
claim  to  deduct  from  his  composition  for  tithes  the  sum 
it  would  cost  him  to  obtain  a  person  to  perform  those 
duties,  or  even  the  expenditure  which  had  been  required 
to  fit  him  for  the  performance  of  ecclesiastical  functions. 


(a)  1  B.  ^  Ad,  405. 


(Jb)  9  B.  8fC.  68. 

So, 
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So,  also,  it  is  a  fallacy  to  treat  the  interest  of  the  1840. 
tenant's  capital  as  distinct  from  the  profits  of  the  land. 

^  ^  ^  ^  The  QuEE 

In  Rea:  v.  Gardner  (a)  Lord  Ma7isfield  said,  "  The  against 
rates  must  be  according  to  the  value  of  the  thing  to  be 
rated ;  and  the  duties  increase  according  to  the  increase 
of  agriculture  or  improvement."  It  is  admitted,  on 
the  other  side,  that,  if  capital  be  permanently  invested 
in  the  land,  the  increased  annual  value  is  to  be  taken 
into  consideration  in  the  assessment.  But  this  is  the 
only  way  in  which  capital  employed  upon  land  produces 
a  return  :  the  stock  which  is  purchased  derives  its  value 
from  the  produce  which  it  consumes;  and  the  labour 
expended  annually  is  applied  to  render  the  land  pro- 
ductive. Therefore  all  the  cases  apply,  which  have 
proceeded  on  the  principle  of  increasing  the  assess- 
ment as  the  property  has  been  improved,  including 
those  cases  where  machinery  is  attached  to  the  land  or 
house.  Such  are  JRea:  v.  Mast  (b\  Rex  v.  St.  Nicholas, 
Gloucester  (c),  Bex  v,  Attivood  {d),  Rex  v.  The  Bir- 
mingham  and  Staffordshire  Gas  Light  Compayiy  (^), 
Begina  v.  Guest  {g).  In  Bex  v.  Wistow  [h)  there  is  a  de- 
finition of  the  words  "  annual  net  value.'*  The  question 
there  was  as  to  the  rate  to  be  imposed  on  the  parson 
who  had,  under  a  private  act,  a  corn  rent  in  lieu  of 
tithes,  which  were  to  be  taken  as  bearing  a  certain  pro- 
portion to  "  the  annual  net  value  "  of  the  land.  Little^ 
dale  J.  says:  "The  question  turns  on  the  expression, 
*  annual  net  value.'    The  poor  rate  is  to  be  deducted 

(a)  1  Coivp.  79.  84.  (b)  6  T.  i?.  154. 

(c)  I  Hott,  150.  pi.  180.  (6th  ed.).  S.  C.  Cald.  262.  Note  (a)  to  Rexy, 
Hogg,  1  T.  R.  723. 

{(1)  6  B..^  a  277.  (c)  6  A.  ^E.  634. 

{g)  7  A.  &j  E,  951.  {Ii)  5  A.  ^E.  250.  258. 
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1840.      from  the  gross  value  of  the  land ;  but  the  parson's  pro- 
portion  of  the  net  value  will  be  still  rateable.  Suppose 

The  Queen     ^  ^  ^ 

against       two  parties  to  occupy  land  of  precisely  the  same  quan- 

Capel. 

tity  and  quality,  requiring  the  same  expence  of  cultiva- 
tion, but  the  land  of  the  one  being  tithe  free,  and  that 
of  the  other  not.  In  making  a  poor  rate,  the  occupier 
of  the  tithe-free  land  would  be  assessed  higher  than  the 
other ;  but  the  same  quantity  of  poor  rate  would  be 
obtained  from  each  land,  because  the  tithe  would  be 
also  rated,  which  is  obtained  from  the  land  not  tithe 
free.  There  the  parson  has  one  tenth  of  the  gross  pro- 
duce which  he  finds  in  the  field  after  it  has  been  cul- 
tivated ;  that  tenth  goes  to  his  stack  yard,  and  he  must 
pay  the  poor  rate  on  it.  Here,  instead  of  that  tenth, 
he  gets  a  certain  proportion  of  the  net  annual  value; 
that  is,  of  the  value  of  the  land  to  the  occupier.  The 
occupier  has  to  lay  out  so  much  in  cultivation,  before 
he  gets  the  produce :  this,  and  the  poor  rate  which  he 
pays  on  his  titheable  land,  will  be  deducted:  then  the 
question  is,  what  he  gets  ultimately  of  the  gross  pro- 
duce ;  that  is  the  '  annual  net  value.'  " 

Much  stress  has  been  laid  upon  the  difficulty  of 
ascertaining  the  proportion  which  the  profits  bear  to  the 
rent  in  the  case  of  every  individual  occupier.  But  in 
practice  it  is  seldom  that  much  difficulty  will  arise; 
and  here  the  rate  may  be  equalized,  so  far  as  the  pre- 
sent appellant  is  concerned,  not  by  increasing  the  rate 
upon  every  individual  farmer,  but  by  lowering  the  rate 
upon  the  appellant  according  to  the  average  proportion 
which  the  case  finds. 

The  existence  of  profits  upon  occupation,  beyond  the 
landlord's  profit,  is  recognised  in  the  Income  Tax  Act, 
Stat.  46  G.  3.  c.  65.  There  sect.  1  recites  the  duties  im- 
posed 
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posed  by  the  schedules  of  the  previous  act,  43  G.  3, 
c,  122,  as  follows. 

"  Schedule  (A.) 
"  For  all  lands,  tenements,  hereditaments,  or  heri- 
tages there  shall  be  charged  throughout  Great  Britain 
in  respect  of  the  property  thereof,  for  every  205.  of  the 
annual  value  thereof,  the  sum  of 

"  Schedule  (B.) 
"  For  all  dwelling-houses,  lands,  tenements,  or  here- 
ditaments, in  England,  Wales,  and  Bermck-upon^Tweed, 
there  shall  be  charged  in  respect  of  the  occupation 
thereof,  for  every  205.  of  the  annual  value  thereof,  the 
sum  of  9^^." 

And  a  smaller  charge  follows  for  occupation  in  Scot- 
land,  Stat.  46  G.  3.  c.  65.  doubled  tliese  duties.  But 
in  each  case  the  occupier  paid  both  the  four  sevenths 
and  the  three  sevenths  of  the  whole  duty  charged,  that 
is  to  say,  three  sevenths  in  respect  of  the  occupation, 
and  four  sevenths  in  respect  of  the  property  ;  and,  if  he 
was  a  tenant,  he  was  empowered  to  deduct  the  four 
sevenths  from  his  rent  {a).  That  shews  the  proportion 
in  which  the  landlord  and  tenant  were  respectively  un- 
derstood to  enjoy  the  "  annual  value  "  (6)  of  the  lands, 
the  landlord  by  his  property,  the  tenant  by  his  occu- 
pation.   So,  in  imposing  the  assessed  taxes,  the  value  of 

(a)  See  stat.  43  G.  3.  c.  122,  first  and  second  rule,  No.  IL,  to  sched. 
(A.)  in  sect.  31,  and  first  rule  to  sched.  (B.)  in  sect»  31 ;  and  stat. 
46  G.  3.  c.  65,  ninth  rule  in  No.  IV.  to  sched.  (A.),  in  sect.  74,  and 
first  rule  in  No.  IX.  to  sched.  (B.)  in  sect.  75. 

(6)  The  "annual  value  "  upon  which  the  Is.  9rf.  and  the  3s.  6rf.  in  the 
pound  were  charged  was  the  rack  rent  itself.  See  stat.  43  G.  3.  c.  122., 
No.  I.  to  sched.  (A.)  in  sect.  31,  and  first  rule  to  sched,  (B.)  in  sect.  31 ; 
and  stat.  46  G.  3.  c.  65.,  No.  I.  to  sched.  (A.)  in  sect.  74,  and  first  rule 
in  No.  IX.  to  sched.  (B.)  in  sect.  75. 

D  d  4  an 


1840. 
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1840.      an  estate  occupied  by  the  owner  is  taken  as  equivalent 
'      to  double  the  rack  rent  (a). 

The  Queen 

against  It  has  been  argued  that  Rex  v.  Adames  {h)  is  incon- 

sistent with  Rex  v.  Joddrell  (c),  or  else  shews  that  the 
decision  there  cannot  be  construed  as  the  appellant  con- 
tends. But  the  passage  last  cited  {d\  on  the  other  side, 
from  the  judgment,  expressly  recognises  the  doctrine 
that  the  rack  rent  is  "  a  part  of  the  net  profit  only." 

In  Rex  V.  WoJcing  {e)  the  Court,  in  deducting  the 
tenants'  profits  from  the  annual  value  of  the  navigation, 
said,  after  referring  to  Rex  v.  The  Trustees  of  the  Duke 
of  Bridgewater  {g),  "  The  case,  indeed,  does  not  state 
distinctly  that  lands  are  rated  at  rack-rent  and  no  more, 
in  the  parish  of  WoJcing;  but  as  it  finds  that  10  per 
cent,  is  a  reasonable  deduction  for  tenants*  profits,  we 
presume  that  the  fact  is  so ;  and  this  deduction  must  be 
made  in  order  to  equalise  the  rate."  From  which  it 
is  clear  that  the  Court  did  not  assume,  as  a  matter  of 
law,  that  the  lands  were  not  assessed  at  a  higher  rent 
than  the  rack  rent ;  for,  if  so,  it  would  not  have  been 
necessary  to  resort  to  the  special  terms  of  the  finding. 
Again,  in  Regina  v.  The  Cambridge  Gas  Light  Com- 
pany (^),  the  company  were  rated  for  the  pipes  and 
other  apparatus  for  the  conveyance  of  gas.  It  was 
found  that  personal  estate  and  the  profits  of  trade  were 
not  assessed  in  the  parish ;  and  the  company  claimed  to 
deduct  an  annual  sum  for  tenants'  profit,  which  was,  in 
effect,  a  claim  to  be  assessed  on  the  rack  rent  only. 
As  to  which  the  Court  say  as  follows.    "  This  claim, 

(a)  See  stat,  52  G,  3.  c.  93.  sched.  (F.)  No.  II. 
{b)  4B.  8s-  Ad.  61.  (c)  1  B.  ^  Ad.  403. 

(rf)  Ante,  p.  391.  {e)  4  A.  8^  E.  40. 

(g)  9£.8fC.  68.  (h)  SA.^E.  73. 

it 
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it  is  presumed,  has  arisen  from  the  fact  stated,  that  IS^O. 
profits  in  trade  are  not  assessed  in  any  parish  in  the    _  ~ 

*  ^  The  Queen 

town  of  Cambridge,  Nor  are  they  in  this  instance.  against 
The  rent,  which  it  is  found  a  tenant  would  give  by  the 
year  after  certain  deductions  (viz.  2400/.),  is  not  the 
amount  of  profits.  Those,  necessarily,  are  something 
independent  of  and  beyond  the  rent,  upon  which  the 
person  taking  the  apparatus  must  calculate,  or  nobody 
would  become  tenant  at  all :  they  are,  therefore,  per- 
fectly distinct.  The  rent  which  a  tenant  would  give 
for  lands  after  certain  deductions,  which  is  the  criterion 
for  the  due  assessment  of  it,  is  one  outgoing ;  the  ex- 
pense of  cultivation,  another :  and  all  beyond,  whatever 
that  may  be,  obviously  comes  under  the  denomination 
of  profits.  Since,  therefore,  the  profits  are  in  their 
nature  wholly  distinct  from  the  rent,  and  are,  not  only 
not  a  deduction  from  it,  but  the  reverse,  something  be- 
yond and  in  addition  to  it,  we  cannot  perceive  that  this 
claim  rests  upon  any  just  principle,  and  are  of  opinion 
that  it  has  been  properly  disallowed."  This  shews  that 
the  lands  in  the  parish  were  not  assessed  at  rack  rent 
only  ;  otherwise  the  Court  would,  upon  their  own  rea- 
soning, have  allowed  the  tenants'  profits  to  the  com- 
pany :  and  it  shews  further  that  the  tenants'  profits  do 
not,  as  was  contended  on  the  other  side,  stand  upon  the 
same  footing  as  the  profits  of  trade. 

The  cases  which  have  been  cited  on  the  other  side, 
as  shewing  that  the  Court  had  adopted  the  criterion  of 
the  rack  rent,  shew  only  that  such  a  criterion,  though  it 
represent  only  a  portion  of  the  profits,  is  not  unfair  so 
long  as  no  party  is  rated  for  any  higher  portion.  That 
is  perfectly  consistent  with  the  doctrine  in  Bex  v.  Jod- 

drell 
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184<a.      dreU(a)  and  Rex  v.  Adaines{b\  and  with  the  principle 
^,    ~~"      for  which  the  appellant  contends;  which  is  that,  if  other 

The  Q/JEEN 

against      occupiers  are  assessed  upon  a  portion  only?  his  assess- 

Cai'el. 

nient  should  be  diminished  in  the  same  ratio. 

In  Rex  V.  SJcingle  (c)  the  decision  was  merely  that 
the  actual  rent  did  not  represent  the  rack  rent,  not  that 
the  rack  rent  represented  the  full  value  of  the  occupa- 
tion. Rex  V.  The  Birmingham  and  Staffordshire  Gas- 
light Company  [d)  was  a  similar  case.  There  the  com- 
pany were  assessed  on  the  rack  rent,  while  houses  in 
the  parish  were  assessed  only  on  the  rent  which  they 
would  fetch  without  taking  into  consideration  the  ma- 
chinery attached  to  them ;  that  was  held  to  be  unequal, 
on  the  ground,  not  that  the  rack  rent  was  the  full  value 
of  occupation,  but  that  the  assessment  was  taken  on  the 
rack  rent  in  one  case  and  not  in  the  other.  Rex  v. 
Guest  (e)  is  to  the  same  effect.  In  Rex  v.  The  Birming- 
ham Gas-light  and  Cohe  Company  [g)  the^  question 
was  whether  the  profits  arising  from  the  sale  of  gas 
vfQVQ  to  be  included  in  the  assessment  upon  the  com- 
pany ;  and  the  Court  held  that  they  were  not.  Ab- 
bott C.  J.  said,  "  If  they  were,  a  blacksmith's  forge 
might  be  rated,  not  at  what  it  would  let  for,  but  at  the 
sum  which  the  blacksmith  acquires  by  it."  That  re- 
mark is  clearly  inapplicable  to  profits  issuing  out  of  the 
land  itself.  Rent  is  a  part  only  of  such  profits.  And 
there  Best  J.  remarks  that  "  land  is  usually  rated  not 
for  the  entire  profits  derived  from  it,  but  according  to 
the  rent  which  the  tenant  pays  for  it."    In  Rex  v.  The 


{a)  I  S.^  Ad.  403. 
(c)  7  T.  R.  549. 
{e)  7  A.  f  E.  951. 


(6)  4^.  §•  Ad.  61. 
{d)  6  A.Si;  E.  634. 
(g)  IB.&^C.  506. 
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Trustees  of  the  Duke  of  Bridgeisoater  (a)  the  occupiers  of  1840. 
land  and  houses  were  assessed  at  only  four  fifths  of    ^,  ~ 

''  The  Queen 

their  rent,  but  the  trustees  of  the  canal  upon  four  fifths  against 

Capel, 

of  their  net  profits ;  and  that  was  clearly  unequal,  the 
occupiers  of  land  being  assessed  on  so  much  only  of 
their  net  profits  as  was  represented  by  their  rent. 
There  Rex  v.  Attwood  {b)  was  cited,  a  case  which  pro- 
ceeds upon  the  principle  that  the  actual  rent  does  not 
necessarily  represent  the  annual  value.  In  Hex  v.  The 
Oxford  Canal  Company  [c)  Bayley^,  said,  "  There  can  be 
no  doubt  the  poor  rate,  the  annual  repairs,  and  the  ex- 
pense of  collecting  the  tolls  must  be  allowed.  The 
sum  which  remains  after  making  such  deductions  con- 
stitutes the  net  profit."  And  Parke  J.  added,  *^  In 
strictness  all  the  profits  ought  to  be  rated,  but  inasmuch 
as  tenants'  profits  in  respect  of  other  lands  in  the  parish 
are  not  rated,  the  tenant's  profit  in  respect  of  land 
occupied  by  the  canal  company  ought  not  to  be  rated." 
This  was  very  shortly  before  the  decision  of  Rex  v. 
Joddrell  {d). 

Secondly,  as  to  the  effect  of  stat.  6  &  7  4.  c.  96. 
5.  1 .  The  language  of  that  act  is  untechnical ;  for  it 
speaks  of  hereditaments  being  rated,  whereas  the  rate 
is  on  the  person  in  respect  of  his  occupation :  Case  v. 
Stephens  {e).  The  act  must  be  interpreted  by  refer- 
ence to  Stat.  43  Eliz,  c,  2.,  which  is  in  pari  materia. 
Within  the  meaning  of  stat.  6  &  7  ^.  4.  c,  96.  s.  1., 
tithe  is  not  an  hereditament.  It  appears  from  Regina 
V.  Lumsdaine  (g)  that  the  word  "  hereditaments,"  in 
the  statute,  does  not  include  personalty,  to  which  the 

(a)  9  5.  §•  C.  68.  (6)  6  B.  8f  C.  277. 

(c)  10.  BSrC.  163.  176.  (d)  1  B.  §•  Ad.  403. 

{e)  Fitzgib.  297.  (g)  10  A.  8^  E.  157. 
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1840.  enactments  do  not  apply  at  all.  Tithe  is  indeed  an 
hereditament,  technically  speaking ;  but  the  provisions 
of  the  act  are  clearly  inapplicable  to  tithe.  Thus,  sect.  2 
directs  that  the  rate  shall  be  made  in  the  form  mven  in 
the  schedule;  which  will  be  impossible  in  the  case  of 
tithe,  or  corn  rent  in  lieu  of  tithe ;  and  the  proviso  in 
sect.  2  uses  "  hereditaments  "  and  "  tenements "  as 
synonymous,  meaning  thereby  corporeal  hereditaments. 
So  sect.  1  speaks  of  "  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state 
to  command  such  rent,"  language  altogether  inappli- 
cable to  tithes.  And  how  can  tenants'  taxes  be  deducted 
in  the  case  of  tithes,  which  cannot  be  the  subject  of 
the  kind  of  tenancy  there  designated  ?  The  Court  will 
not  give  the  legal  meaning  to  expressions  in  an  act  of 
parliament,  when  the  context  shews  that  the  legislature 
has  not  used  the  words  in  their  strict  legal  meaning. 
The  authorities  on  this  point  will  be  found  in  Colebrooke 
V.  Tic/cell  («),  where  it  was  held  that  the  words  "  tene- 
ment or  hereditament "  were  used  in  an  act  of  parlia- 
ment with  reference  to  corporeal  hereditaments  only. 

At  any  rate  the  proviso  at  the  end  of  sect.  1  prevents  " 
the  application  of  the  enactment  to  tithes.  It  is  well 
known  that  the  proviso  was  introduced,  while  the  bill 
was  passing  through  Parliament,  to  prevent  the  in- 
equality which  would  have  resulted  from  assessing 
tithes  at  their  full  annual  value,  while  other  real  pro- 
perty was  assessed  only  at  rack  rent.  The  object  of  the 
enacting  part  was  to  put  an  end  to  the  inconsistency 
which  prevailed  in  the  assessment  of  real  corporeal  pro- 
perty in  different  parishes,  the  assessment  being  in 
some  parishes  on  a  third  of  the  value,  in  others  on  two 

(a)  4  A.  <^  E.  916.     See  Eex  v.  Barker,  6  A.^  E,  388. 

thirds, 
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thirds,  and  so  on.    It  is  suggested,  on  the  other  side,       1 840. 
that  the  proviso  was  introduced  with  reference  only  to     ^.  ~ 

^  The  QuEEK 

the  different  liabilities  imposed  by  local  acts  upon  lands.  c^ainst 
But  land  is  not  a  different  kind  of  hereditament  from 
other  land.  \_Coleridge  J.  You  are  now  contending 
that  the  word  "  hereditaments"  must  be  taken  in  its  tech- 
nical sense.]  It  seems  to  be  so  used  in  the  proviso. 
iCoIeridge  J.  The  proviso  must  surely  refer  to  some- 
thing included  in  the  enacting  part.]  The  local  acts  of 
parliament  did  not  impose  different  liabilities  upon 
lands  taken  for  canals,  &c.,  but  directed  only  that  they 
should  be  rated  as  before.  [Lord  Denman  C.  J.  It  is 
difficult  to  ascertain  whether  it  was  intended  or  not,  in 
Stat.  6  &  7  W^.  4.  c,  96.,  to  alter  the  former  principles  of 
rating.]  It  certainly  could  not  be  intended  to  intro- 
duce an  inequality.  It  is  argued,  on  the  other  side, 
that,  before  the  act,  lands  and  tithes  were  not  under 
"  different  relative  liabilities  "  in  respect  of  rateability. 
Strictly,  that  is  true.  But  the  principle  of  equality  was 
applied  by  estimating  the  annual  value  by  a  different 
mode  of  assessment,  which  is  what  the  proviso  refers  to. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  in  this  term  {June  8th),  de- 
livered the  judgment  of  the  Court. 

This  was  an  appeal  against  a  rate  made  for  the  relief 
of  the  poor  of  Watford.  The  sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court,  upon  a  case 
stating  the  assessment  to  have  been  made  on  all  the 
lands,  houses,  shops,  warehouses,  wharfs,  factories,  and 
other  buildings,  on  an  estimate  of  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenants*  rates  and  taxes,  and  de- 
ducting 
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1840:      ducting  from  such  rent  the  probable  annual  cost  of  the 
^         repairs,  of  insurance,  and  other  expenses  necessary  to 

against  maintain  them  in  a  state  to  command  such  rent.  The 
vicarage,  or  dwelling  house  of  the  appellant,  is  stated  to 
have  been  rated  thus.  It  further  appears  that  the  ap- 
pellant, as  vicar  of  the  parish,  receives  compositions  for 
small  tithes  from  the  occupiers  of  land,  the  gross  annual 
amount  of  which  was  660/. ;  but  the  assessment  upon 
the  appellant  was  for  540/.,  after  deducting  82/.  155.  for 
tenants'  rates  and  ecclesiastical  dues,  the  said  sum  of 
540/.  being  such  as  the  small  tithes  might  be  reason- 
ably expected  to  let  for  from  year  to  year,  free  of  all 
tenants'  rates  and  taxes,  and  deducting  from  such  rent 
the  amount  of  the  ecclesiastical  dues. 

Upon  this  state  of  facts,  the  argument  before  us  ex- 
tended over  a  very  wide  range,  comprehending  an  ex- 
amination of  almost  all  the  cases,  ancient  and  modern, 
touching  the  rateability  of  property.  In  our  view,  how- 
ever, it  is  neither  necessary  nor  useful  to  pursue  the 
same  course,  because  this  rate  strictly  complies  with  the 
enacting  part  of  6  &  7  ^.4.  c.  96.  s.  1.;  and,  if  that 
embraces  tithes  as  well  as  land,  and  if  the  proviso  at  the 
end  does  not  interfere,  that  rate  will  be  good,  even 
though  it  could  not  be  sustained  on  the  principles  laid 
down  in  former  decisions. 

Now  it  cannot  be  questioned  that  the  words  used  in 
the  enacting  part  are  large  enough  to  embrace  tithes. 
"  Hereditaments  "  is  the  division  under  which  a  lawyer 
would  class  tithes :  the  expressed  object  of  the  statute 
is  to  break  down  distinctions,  and  establish  uniformity 
of  rating ;  and  the  rule  which  it  propounds  is  thus  far 
applicable  to  tithes,  that  they  are  demisable  at  a  yearly- 
rent.  It  is  indeed  true  that  many  of  the  deductions  re- 
quired 
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Capei,. 


quired  to  be  allowed  from  the  rateable  value  are  not  1840. 
commonly,  and  others  perhaps  cannot  be,  incident  to  ""^ 

Tj[ie  QuEF.v 

tithes.  But,  as  they  are  incident  to  other  hereditaments,  against 
the  expression  of  all  such  deductions  was  necessary,  and 
indicates  no  intention  to  exclude  any  species  of  here- 
ditaments. The  form  of  rate  given  in  the  schedule  was 
also  relied  on,  which  certainly  cannot  be  strictly  fol- 
lowed with  regard  to  tithes.  But,  besides  that  the  se- 
cond section,  which  prescribes  it,  by  no  means  requires 
that  this  shall  be  the  only  form  of  rate,  the  argument 
would  prove  too  much  ;  for  it  would  exclude  tithes 
from  the  rate  altogether,  as  it  was  unsuccessfully  argued 
that  it  excluded  personal  property,  in  the  late  case  of 
Regina  v.Lumsdaine  (a). 

But,  supposing  tithes  to  be  within  the  enacting  part, 
it  was  strongly  contended  that  they  must  also  be  within 
the  proviso,  "that  nothing .  herein  contained  shall  be 
construed  to  alter  or  affect  the  principles  or  different 
relative  liabilities  (if  any)  according  to  which  different 
kinds  of  hereditaments  are  now  by  law  rateable."  We 
were  pressed  with  a  history  of  the  introduction  of  this 
proviso  into  the  act  in  its  passage  through  Parliament. 
Of  such  facts,  if  capable  of  being  ascertained,  we  are 
not  permitted  judicially  to  take  notice.  The  law  must 
ever  be  interpreted  by  the  general  rules  of  construction ; 
and  we  cannot  travel  out  of  its  language  in  search  of 
any  supposed  intention. 

This  language,  it  must  be  owned,  is  very  inartificial, 
and  loose,  to  a  degree  which  renders  the  discovery  of  a 
definite  meaning  to  all  its  parts  extremely  difficult.  To 
speak  of  the  principles  on  which  rating  has  proceeded  is 

(a)  10  A.  ^  E.  157.   S,  C.  2  P.  §•  D,  219. 

intelligible ; 


Capel. 
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1840.      intelligible;  but  we  also  have  to  deal  with  "  tlie  different 
*      relative  lidbilities  "  "  according  to  "wJiich  different  Jcinds  of 

The  Queen  &  J/  ./ 

against  hereditaments  are^^  "  rateable^  If"  principles  "  and  "  lia- 
bilities "  are  intended  to  express  the  same  thing,  tithes 
are  not  within  the  proviso ;  for  the  titheholder  was  never 
rateable  on  any  principle  different  from  the  landholder. 
If  there  be  one  point  as  to  which  the  spirit  of  all  the  de*- 
cisions  is  uniform,  it  is  that  the  rate  must  be  adjusted 
on  the  principle  of  equality.  The  Court  possibly  has 
not,  in  every  instance,  worked  out  its  purpose  success- 
fully :  but  the  object  has  never  been  lost  sight  of;  and  the 
Court  has  constantly  laboured  to  find  out  the  net  annual 
produce,  after  making  proportionally  equal  deductions. 
In  the  instances  where  the  Court  may  have  failed  to  do 
this,  the  failure  has  been  principally  caused  by  the  ge- 
neral practice  (prohibited  by  the  late  statute)  of  rating 
on  aliquot  parts  of  the  value,  instead  of  the  whole,  and 
the  consequent  difficulty  of  dividing  the  burden  between 
various  kinds  of  property ;  and,  in  a  great  degree,  by 
the  ambiguous  and  fluctuating  sense  of  many  terms 
necessarily  employed  in  speaking  of  the  subject  matters 
of  the  rate. 

Viewing,  then,  the  decisions  according  to  their  avowed 
intention,  and  not  with  a  minute  reference  to  particular 
expressions,  we  find  no  variety  in  the  principles  of 
rating.  But  the  word  "  liabilities  '**  is  supposed  to  go 
much  further,  and  to  set  up  the  doctrine  of  B,ex  v.  Jod- 
drell  (a)  to  the  extent  of  shewing  that  land  and  tithes 
are  under  "  different  relative  liabilities,"  which  differ- 
ence the  proviso  meant  to  leave  untouched. 

On  this  much  canvassed  decision  we  cannot  refrain 

(a)  1  B,  ^  Ad,  403. 


from 
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from  making  some  few  remarks.    1.  It  neither  intro-  1840. 
duced,  nor  affected  to  introduce,  any  new  law.    On  the    ^,  ~ 

The  Queen 

contrary,  the  Court  cited  it  in  the  later  case,  Bex  v.  against 

Capel. 

Adames  («),  as  a  recognition  of  the  old  principle  to 
which  we  have  alluded.  2.  The  tithe  owner  had  not 
been  allowed  any  deduction  beyond  the  parochial  rates, 
which  he  paid  on  the  gross  amount  of  the  corn  rent 
substituted  for  his  tithes.  Either,  therefore,  he  was 
not  rated  on  the  principle  of  what  his  own  corn  rent 
was  worth  to  let  after  the  usual  tenants'  deductions,  or 
it  was  assumed,  contrary  to  the  fact,  that  the  corn  rent 
would  let  for  exactly  its  gross  amount,  deducting  only 
the  parochial  rates.  On  the  other  hand,  the  respond- 
ents, the  land  occupiers,  were  rated  on  their  actual 
rents,  although  it  was  admitted  that  a  profit  accrued  to 
them  from  the  occupation,  beyond  the  rent,  the  interest 
of  capital  employed,  expenses  of  cultivation,  and  com- 
pensation for  trouble,  labour,  and  superintendence: 
they  therefore  were  rated  on  their  rack  rent ;  but  it  was 
a  rent  manifestly  below  that  which  the  land  was  annu- 
ally worth.  The  sessions,  therefore,  in  effect  found 
that  the  tithe  composition  was  rated  at  its  yearly  value, 
and  the  land  below  its  yearly  value;  and  Rex  v.  SJdn- 
gle  (h)  would  be  an  authority  to  shew  that  the  appeal 
was  properly  sustained. 

The  language  of  the  Court  in  that  case  must  be 
admitted  to  go  further.  It  appears  to  lay  down  a  rule 
of  general  application  and  of  great  importance.  This 
sentence  occurs  at  p.  408.  "  Of  the  whole  of  the 
annual  profits,  or  value  of  land,  a  part  belongs  to  the 
landlord  in  the  shape  of  rent,  and  part  to  the  tenant  ; 


(a)  4B.  .1  Ad,  61.  {h)  7  T.  M.  549. 

Vol.  XI  I.  E  e  and 


^14 


CASES  IN  TRINITY  TERM 


1840.      and  whenever  a  rate  is  according  to  the  rack-rent  (the 
usual  and  most  convenient  mode),  it  is,  in  effect,  a  rate 

The  Queen  "  '  ' 

against       on  a  part  of  the  profit  only."    Now,  this  important 

Capel. 

sentence  expresses  no  general  proposition  of  law,  nor 
any  conclusion  of  fact  from  any  premises  stated  in  the 
case :  it  is  an  assumption,  in  the  most  general  terms, 
upon  a  point  much  questioned  by  those  who  have  made 
such  matters  their  peculiar  study.  It  is  certainly  in- 
convenient to  make  such  an  assumption ;  the  very 
terms  "  profit  and  "  value,"  used  as  synonymous, 
raise  arguments  as  to  their  meaning;  and  the  whole 
proposition  is  controverted.  It  might  be  urged,  with 
as  much  shew  of  reason,  that  the  rack  rent  is  the  consi- 
deration which  it  is  worth  while  to  give,  beyond  the 
rates,  charges,  and  outgoings,  for  the  right  to  occupy 
and  take  the  actual  produce,  and  must  always  represent 
the  net  annual  value  beyond  those  outgoings,  and  be- 
yond a  fit  compensation  to  the  tenant  for  his  risk, 
labour,  and  superintendence.  According  as  land  may 
be  made  productive  at  more  or  less  charge,  the  rent 
which  may  be  commanded  for  the  occupation,  in  other 
words  the  net  annual  value,  will  be  more  or  less  near  to 
the  gross.  Still  this  will  not  shew  that  a  rate  made  on 
the  rack  rent  in  all  cases  will  be  unequal,  because 
whatever  is  beyond  the  net  annual  value  is  not  properly 
the  subject  of  the  rate. 

In  this  part  of  the  argument,  one  consideration  is 
supposed  to  be  of  the  utmost  weight.  If  the  landlord 
held  the  farm  in  his  own  hands,  the  annual  value  would 
consist  of  the  amount  of  rent  for  which  it  might  be  let, 
with  the  addition  of  the  tenant's  profit.  He  would,  in 
that  case,  have  nothing  to  deduct  but  the  ordinary  out- 
goings and  his  bailiff's  wages.    But  who  shall  say  that 

these 
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these  wages  might  not  be  equal  to  the  estimated  profits  1840. 
of  the  tenant  ?  Or.  in  the  simpler  case  of  the  owner    ^,  ~" 

^  The  QuEEN" 

being  entirely  his  own  manager,  that  his  personal  against 
labour,  withdrawn  from  other  profitable  occupation,  was 
not  of  equal  value  ?  As  a  proposition  of  law,  we  cannot 
assert  this,  nor  as  a  fact  deducible  from  scientific 
axioms  too  clear  for  controversy.  That  discussion  we 
purposely  decline,  preferring  to  say  merely  that  Rex  v. 
Joddrell{a)  does  not  convince  us  that  there  was  any 
difference  in  the  legal  liabilities  of  the  tithe  owner  and 
the  occupier  of  land. 

If  any  case  shall  arise  in  which  the  facts  shew  that 
the  rule,  though  formally  applied  according  to  the 
statute,  will  work  injustice  to  the  tithe  owner,  there  will 
be  no  more  difficulty  in  relieving  him  than  in  relieving 
one  landowner  as  against  another.  But  the  facts  of 
this  case  call  for  no  such  interposition. 

It  was  suggested  that,  in  this  view  of  the  case,  the 
proviso  will  have  no  operation.  We  are  not  quite 
sure  that  it  will ;  as  the  attempt  to  apply  it  to  special 
modes  of  rating  prescribed  by  some  local  statutes  did 
not  appear  very  successful.  But  this  doubt  grows  out 
of  the  language  of  the  proviso  itself,  which  expressly 
avoids  to  state  affirmatively  that  there  are  any  cases  to 
which  the  proviso  can  apply.  Certainly  something 
much  more  decisive  was  requisite,  to  defeat  an  enactment 
so  simple,  practical,  and  useful. 

Order  of  sessions  affirmed. 

(o)  1  B.     Ad,  403. 
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Monday,        'pj^g  QuEEN  a^aiust  The  Earl  of  Yarborough 

June  15th,  ^  o 

and  Another. 


The  duty  of      QIR  W.  W,  FO LLE TT  ohtSLined  a  rule,  in  last  Eas- 

the  justices  in  )>0 

allowing  a  poor        tcr  term,  Calling  upon  two  justices  of  Hampshire  to 

rate,  since  stat.  i      i  i  • 

6  &  7  W.4.  shew  cause  why  a  mandamus  should  not  issue,  corn- 
Judicial  or  d*is-  manding  them  to  sign  and  allow  a  rate  or  assessment 
m7iis"erial       ^^^^  ^o^'  the  relief  oi  the  poor  in  the  parish  of  Brading, 

only,  as  it  was  j^i^       jy-  j^^         ^g^j^  ^     7  ^^^^^ 

before  the  act.  ^'  ^  x 

Where  a  rate      From  the  affidavits  it  appeared  that  the  Poor  Law 

was  in  the  form  ^  *■ 

prescribed  by     Commissioners,  on  application  duly  made,  had,  under 

sect.  2  and  the 

schedule,  and     stat.  6  &  7      4.  c.  96.  5.  3.  (rt),  ordered  that  a  survey 

the  justices  re-         i       i       •  p    1  pi  •  1  p 

fused  to  allow  and  valuation  of  the  messuages,  &c.,  of  the  parish  oi 
est'imatTof  the  trading  should  be  made ;  and  the  same  was  made  ac- 
fltTdfd^not*^^^  cordingly,  copies  of  which  were  delivered  to  the  parish 
correspond  with  officers  of  Evading  in  March  18S9.    The  rate  in  ques- 

a  valuation  and  °  ^ 

survey  made     tion  was  made  on  16th  Avril  J  840,  and  was,  on  18th 

under  sect.  3., 

and  because  it    April,  tendered  to  the  defendants  at  petty  sessions  for 

was  not  alleged  . 

that  since  the     allowance  and  signature.    The  rate  was  in  the  form 

survey  and 

valuation  were  3^^,^.^  3  exacts,  "  That  when  it  shall  be  made  to  appear  to  the 

made  the  value  '         ^        ..         .                                ..      ^  ,,1/. 

of  property  had  L.2iyv  Commissioners  by  representation  m  writing  Irora  the  board  or 

been  altered,       guardians  of  any  union  or  parish  under  their  common  seal,  or  from  the 

a  mandamus  majority  of  the  churchwardens  and  overseers  or  other  officers  competent 
issued,  com-  ,         ,.  1,.  ,..1 

mandino-  the  aforesaid  to  the  making  and  levying  the  rate,  that  a  fair  and  correct 

justices  to  sign    estimate  for  the  aforesaid  purposes  cannot  be  made  without  a  new  valu- 

and  allow  the  ation,  it  shall  be  lawful  for  the  Poor  Law  Commissioners,  where  they 
rate. 

shall  see  fit,  to  order  a  survey,  with  or  without  a  map  or  plan,  on  such 
scale  as  they  shall  think  fit,  to  be  made  and  taken  of  the  messuages, 
lands,  and  other  hereditaments  liable  to  poor  rates  in  such  parish,  or  in 
all  or  any  one  or  more  parishes  of  such  a  union,  and  a  valuation  to  be 
made  of  the  said  messuages,  lands,  and  other  hereditaments,  according  to 
their  annual  value,  and  to  direct  such  guardians  to  appoint  a  fit  person 
or  [persons  to  make  and  take  every  such  survey,  map  or  plan,  and 
valuation." 

prescribed 
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prescribed  in  sect.  2,  and  the  schedule,  of  stat.  6  &  7  W.  4.       1 840. 
c.  96. ;  and  proof  was  offered  that  it  was  made  upon  an 

The  Queen 

estimate  of  the  net  annual  value  of  the  several  heredita-  agai?ist 

1    -  Ml-  /VI      1'*^^  Earl  of 

ments  rated  thereunto,  as  prescribed  m  sect.  1  (a)  ;  and  Yarborough. 

affidavit  was  now  made  to  the  same  effect :  but  it  was 

admitted  before  the  justices,  and  now  on  affidavit,  that 

many  properties  in  the  parish  were  assessed  in  the  rate 

at  different  annual  values  from  those  in  the  survey  and 

valuation.    The  justices  thereupon  refused  to  allow  the 

rate. 


Sir  J.  Campbell,  Attorney  General,  Erie,  and  Kmg- 
lake  now  shewed  cause.  The  justices  were  right  in  not 
allowing  the  rate.  Sect.  1  of  stat.  6  &  7  W,  4.  c.  96. 
directs  that  no  rate  shall  be  allowed  which  is  not  upon 
such  an  estimate  as  there  prescribed  ;  and  the  justices, 
when  it  was  brought  to  their  knowledge  that  this  was 
not  such  an  estimate,  as  appeared  by  its  variance  from 
the  valuation,  were  bound  to  disallow  it.  \_Patteson  J. 
Have  the  justices  any  discretion  as  to  the  allowance  of  a 
rate  ?]  They  cannot  investigate  the  grievances  of  par- 
ticular rate  payers ;  but  they  are  bound  to  see  that  the 
express  terms  of  the  statute  are  complied  with.  IPat' 
teson  J.  The  parish  officers  may  think  the  valuation 
wrong.]  The  object  of  sect.  3  must  have  been  to  make 
the  valuation  conclusive.  Sect.  1  renders  the  duty  of  the 
magistrates  no  longer  merely  ministerial,  as  it  was  before, 
but  judicial,  so  far  as  respects  fulfilling  the  requisites 
of  that  section.  The  variance  from  the  valuation  might 
be  justified  if  the  parish  officers  had  suggested  that  any 
alteration  in  the  values  had  occurred  since  the  valuation 


(a)  See  note  {b),  p.  384,  ante. 
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was  made.  \_Patteson  J.  Is  it  not  enough  that  the  rate 
is  professedly  made  on  the  estimate  prescribed  by  sect.  2, 
and  in  the  proper  form  ?]  The  statute  has  provided  for 
the  proper  form  by  sect.  2 ;  but  sect.  1  goes  further,  and 
makes  it  incumbent  on  the  justices  to  see  that  the  esti- 
mate really  has  been  made  as  there  prescribed.  Ac- 
cording to  the  present  suggestion,  sect.  1  would  be 
superfluous.  Even  under  stat.  43  Eliz,  c.  2.  s,  1.,  though 
it  has  been  decided  that  the  duty  of  the  justices  was 
ministerial  only,  the  words  scarcely  warrant  such  a  con- 
struction, as  Buller  J.  remarks  in  Rex  v.  Hamstall 
Ridware  {a).  The  proper  course,  if  a  valuation  be 
disputed,  is  pointed  out  by  sect.  6,  which  gives  an  ap- 
peal against  the  rate  on  the  ground  of  improper  valu- 
ation, at  the  quarterly  special  sessions.  \_Patteson  J. 
There  is  no  appeal  against  the  valuation  itself.  What 
remedy  by  appeal  would  there  be  if  the  justices  did 
not  allow  the  rate  ?]  The  object  was  to  secure  "  one 
uniform  mode  of  rating,"  "  and  to  lessen  the  cost  of 
appeal  against  an  unfair  rate."  Under  the  Poor  Law 
Amendment  Act,  4  &  5  4.  c.  76.  s.  35.,  the  guar- 
dians of  unions  have  power  to  assess  the  value  in  the 
several  parishes  ;  "  and  all  rates  grounded  on  every 
such  valuation  or  assessment  shall  be  made,  allowed, 
published,  and  recovered  in  such  and  the  same  manner 
as  rates  for  the  relief  of  the  poor  are  now  by  law  made, 
allowed,  published,  and  recovered ;  and  the  rate  payers 
shall  have  the  like  power  of  appeal  against  such  last- 
mentioned  rates  as  any  persons  now  have  against  rates 
made  for  the  relief  of  the  poor."  Sect.  2  of  stat.  6  & 
7  W.  4,  c,  96.  carries  out  the  intention  of  this  provision 


(a)  3  T,  R.  380.  382. 
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rather  more  fully,  by  enabling  single  parishes  to  have  a  1840. 
valuation.    In  each  case  the  allowance  of  the  rate  seems    ^,  ^ 

The  Queen 

to  be  restricted  to  the  case  where  the  valuation  has  been  against 

The  Earl  of 

followed.  Yarborough. 


Sir  W,  W,  Follett  and  Poulden^  contra,  were  stopped 
by  the  Court 

Lord  Denman  C.  J.  I  believe  some  surprise  was 
created  when  it  was  first  held  that  the  act  of  justices, 
in  allowing  a  poor  rate  under  stat.  43  Eliz.  c,  2.  s.  1., 
was  only  ministerial  [a).  That,  however,  has  been  long 
acquiesced  in.  The  new  law,  stat.  6  &  7  4.  c.  96., 
which  was  passed  to  settle  the  rule  of  rating,  does 
not  in  terms  make  any  change  in  this  respect.  It 
does,  indeed,  introduce  an  enactment  which  appears  so 
far  inconsistent  with  the  previous  law,  that  it  might 
seem  that,  if  the  magistrates  found  a  rate  to  be  in  its 
terms  contrary  to  the  enactments  in  sect.  1,  they  could 
refuse  to  allow  it ;  yet,  even  in  such  a  case,  I  can 
hardly  think  that  the  statute  meant  this.  The  incon- 
venience would  be  great.  At  the  time  when  stat.  43  Eliz, 
c.  2.  passed,  few  persons  could  write  besides  the  justices 
of  peace ;  so  that  their  allowance  was  wanted  as  a  formal 
ministerial  authentication.  I  do  not  see  that  the  inten- 
tion is  now  changed,  though  it  is  true  that  now  parish 
officers  have  usually  better  attainments  than  in  former 
times ;  and,  by  sect.  2  of  stat.  6  &  7  4.  c,  96.,  they 
are  required  to  sign  the  declaration  at  the  foot  of  the 
form  in  the  schedule.  I  do  not  wish  to  shrink  from  say- 
ing that  the  magistrates  would  not  be  justified  in  refus- 

(a)  See  1  Nol.  P.  L,  63.  (4th  ed.) 
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1 840.      ing  to  allow  a  rate  on  account  of  their  differing  in  opinion 
■      from  the  overseers  as  to  the  value.    Then  the  valuation 

The  Queen 

againat  makes  no  difference.  It  is  certainly  convenient  that 
"^KB^ouGH.  the  overseers  should  be  furnished  with  such  means  of 
knowledge ;  but  still  they  are  to  exercise  their  judg- 
ment. If  the  magistrates  refuse  to  allow,  there  can  be 
no  appeal,  and  consequently  no  remedy.  Although, 
therefore,  it  was  very  natural  that  the  magistrates  should 
suppose  that  their  power  was  altered  by  the  new  statute, 
I  think  that  view  is  erroneous. 

LiTTLEDALE  J.  I  think  the  magistrates  have  the 
same  power  that  they  had  before  stat.  6  &  7  4.  c.  96. 
The  parish  officers  may  do  wisely  to  adopt  the  valu- 
ation :  but  they  are  not  bound  to  do  so ;  they  may  find 
gross  mistakes  in  it.  If  the  justices  refuse  to  allow  the 
rate,  there  is  no  power  to  amend  ;  and  therefore  there 
will  be  no  rate.  We  should  then  have  to  grant  a  man- 
damus to  make  a  rate.  The  act  provides  for  two  stages 
of  appeal,  but  not  for  a  proceeding  like  this  by  way  of 
appeal  against  the  rate. 

Patteson  J.  I  do  not  wonder  that  sect.  1  led  the 
magistrates  to  believe  that  they  had  the  power  which 
they  have  exercised.  Yet  I  cannot  think  that  the  right 
construction.  Sect.  1  does  not  require  that  the  rates 
shall  be  made  on  an  estimate  which  shall  satisfy  the 
magistrates.  IP,  then,  the  parish  officers  make  the  de- 
claration in  the  schedule,  that  the  particulars  are 
correct  as  far  as  they  have  been  able  to  ascertain,  ac- 
cording to  their  best  endeavours,  and  the  magistrates 
do  not  disbelieve  that,  it  is  enough,  though  it  should 
ultimately  turn  out  that  the  estimate  is  wrong.  The 

error 
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error  of  the  magistrates  consists  in  supposing  that  the  1840 
rate  was  to  satisfy  their  minds,  the  intention  being  only 
that  it   should   be   authenticated  in  their  presence. 


The  Q.UKEN 

against 
The  Earl  of 

Then  it  is  argued  that,  although  there  would  be  an  Yarborough. 

exception  if  the  value  had  altered  since  the  valuation, 

the  valuation  must  be  binding  in  all  other  cases.  But 

I  cannot  go  even  so  far  as  that.    Even  in  sect.  35  of 

Stat.  4-  &  5  TF.  4.  c,  76.,  which  has  been  referred  to,  it 

is  not  said  that  no  rates  shall  be  allowed  except  such 

as  are  grounded  on  the  valuation,  nor  that  all  rates  are 

to  be  grounded  upon  it. 

Williams  J.  I  agree  in  the  interpretation  that  has 
been  put  upon  the  act;  and  I  agree,  also,  that  there 
is  quite  enough  in  the  act  to  have  led  the  magistrates 
to  imagine  that  they  had  the  power  which  they  have 
exercised.  If  I  had  not  seen  that,  in  the  sixth  section, 
provision  is  made  for  exercising  that  power  at  another 
period  than  that  of  allowance,  I  cannot  say  what  the 
effect  of  sect.  1  would  have  been  upon  my  opinion.  But 
I  do  not  see  why  there  should  be  that  distinct  provision 
for  exercising  such  a  power  of  investigation,  if  it  was  to 
be  exercised  at  an  earlier  stage  of  the  proceedings.  So 
long,  therefore,  as  the  form  prescribed  in  the  second 
section  is  observed,  I  think  that  the  power  of  the  ma- 
gistrates as  to  allowing  the  rate  is  merely  what  they 
had  before  the  act. 

Rule  absolute. 


Tiie  Queen  against  The  Eastern  Counties  Tuesdm,, 

-r»  ^  June  16. 

IXAiLWAY  Company. 
This  case  is  reported,  \0  A,     E,  52>\,  550. 
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Tuesday,  The  QuEEN  agaiust  Woolmer  and  Another. 

June  16th.  ^ 

A  motion  for  a  CJIR  J.  CAMPBELL,  Attorney  General,  in  this  term, 

criminal  in-  ^3 

formation  for  obtained  a  rale  calling  on  the  defendants  to  shew 

libels  published 

in  a  newspaper  cause  why  a  Criminal  information  should  not  be  exhi- 

affidavits  con- 

bited  against  them  for  printing  and  publishing  scandal- 
Stamp  Office  libels  in  a  newspaper.  The  affidavits  in  support  of 
fying  thl^det"'  application  contained  the  certificate  from  the  Stamp 
claration  of      Office,  verifying  the  declaration  delivered  to  the  Stamp 

publication  and  ^     o  i 

printing,  under  Office  Commissioners,  whereby  it  appeared  that  the 

Stat.  6&clW.4r.  J  l^f 

c.  76.  s.  8.       defendants  stated  that  they  were  printers,  publishers. 

The  affidavits  -,       ,  .  ^  i     i  . 

also  set  forth  and  soie  proprietors  or  a  newspaper  named  therem. 

i?to  be  con-"^^  When  the  motion  was  made,  a  newspaper  was  exhibited 

newspaper  ^®       Court,  Corresponding  with  the  declaration,  and 

peared^by  the  Containing  the  passage  in  question ;  it  was,  however,  not 

affidavits)  cor-  annexed  to  any  of  the  affidavits,  nor  filed ;  and  the  rule 

responded  with 

the  description   was  drawn  up  only  on  reading  certain  affidavits  and 

in  the  Stamp 

Office  declar-  other  papers  thereto  annexed.    The  affidavits  also  set 

time  of  the  mo-  out  the  alleged  libels,  and  stated  that  they  were  con- 

papert  likewise  taincd  in  a  newspaper,  the  title  and  date  of  which,  and 

ing'^^was^shewn  names  of  the  printers  and  publishers,  corresponding 

to  the  Court.  j.}jg  Stamp  Office  declaration  (but  not  their  ad- 

The  rule  nisi  ^  ^  ^ 

was  granted ;     drcsscs  or  the  place  of  printing  ia\ ),  were  likewise  given 

but  it  was  not     ^  ^  r  o  v  .  /  & 

drawn  up  on     in  these  affidavits. 

reading  the 
newspaper ;  nor 

paper^annexed  Thesiger  and  Butt  now  shewed  cause.  The  affidavits 
or  filed!^'^^'''^'  identify  the  paper,  either  within  the  rules  of  the 

Held  not 

sufficient  at  common  law  or  under  the  statute :  and  that  the  newspaper  could  not  be  shewn 
to  the  Court  on  moving  to  make  the  rule  absolute. 

(a)  No  stress  was  laid  on  this  exception  in  argument. 

common 
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WOOLMER. 


common  law,  or  under  stat.  6  &  7  4.  c.  76.  The  1840 
newspaper  is  not  before  the  Court  at  all :  it  is  not  filed, 
and  the  rule  is  not  drawn  up  on  reading  it.  The 
Court  cannot  notice  the  fact  that  it  was  shewn  when 
the  motion  was  made ;  for  they  cannot  look  beyond 
the  affidavits.  As  to  stat.  6  &  7  ^.  4.  c.  76.,  it  ap- 
pears that  the  defendants  printed  and  published  a 
newspaper  of  the  same  title  as  that  which  the  de- 
ponents allege  to  contain  the  libel ;  but  the  contents 
of  the  paper  itself  ought  to  be  before  the  Court.  If 
sect.  8  had  been  complied  with  by  a  newspaper  being 
"  produced  in  evidence  intituled  in  the  same  manner 
as  the  newspaper  mentioned"  in  the  declaration  de- 
livered at  the  Stamp  Office,  the  objection  would  not 
have  arisen.  Without  the  aid  of  the  statute,  there  is 
no  proof  of  publication.  In  Regiiia  v.  Baldwi?i  (a)  it 
was  held  not  sufficient  at  common  law  to  depose  that 
the  party  published  a  libel,  of  which  a  copy  was  an- 
nexed to  the  affidavit,  though  that  copy  was  a  news- 
paper containing  the  libel.  At  Nisi  Prius  the  mere 
production  of  a  copy  would  not  be  suffxcient.  Rea:  v. 
Franceys  (b)  shews  that  the  newspaper,  under  the  former 
statute,  38  G.  3.  c.  78.  ^.11.  (which  in  this  respect  re- 
sembles the  late  act),  must  correspond  with  that  in  the 
Stamp  Office  affidavit  or  declaration,  both  in  title  and 
place  of  printing.  And  there  (c)  the  Court  noticed  news- 
papers filed  with  the  affidavits;  but  they  have  never 
noticed  what  is  not  filed.  That  agrees  with  Bex:  v. 
Donnison(d).  The  defendants,  on  being  served  with  the 
rule,  look  only  to  the  affidavits  filed.    Sherry  v.  Olce  [e) 

(a)     A.  ^  E.  168.  (b)  2  A.^E.  49. 

(c)  See  2  A.     E.  50,  note  (a).  (rf)  4  ^.  §•  Ad.  698. 

(e)  3  Dowl.  P,  C,  349. 

shews 
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1840.      shews  that  a  rule  can  be  supported  only  by  those  docu- 
ments  on  the  reading  of  which  it  is  stated  to  be  made. 

The  QuEEK  ° 
against 

WOOLMER. 

Sir  J.  Campbell,  Attorney  General,  Sir  F.  PollocJc, 
and  CocJcbiirn,  contra.  The  statute  requires  only  that 
a  newspaper  corresponding  to  that  in  the  declaration 
shall  "  be  produced  in  evidence."  That  was  done  here 
when  the  rule  was  granted ;  it  may  be  done  now.  It 
is  not  usual  to  file  documents  which  the  affidavits  do 
not  mention.  The  objection  in  Bex  v.  Baldwin  (a) 
arose  on  the  want  of  a  Stamp  Office  certificate  verify- 
ing the  paper  filed.  It  appears  from  JReoc  v.  Franceys  (b) 
that  the  Court  will  notice  papers  not  expressly  connected 
by  affidavit  with  the  libel.  Rex  v.  Donnison  [c)  shews 
that,  on  such  an  application  as  this,  the  Court  will  treat 
the  evidence  as  at  Nisi  Prius ;  and  at  Nisi  Prius  the 
paper  might  be  produced  at  any  part  of  the  proceed- 
ings. On  such  motions,  upon  affidavit,  the  distinction 
between  primary  and  secondary  evidence  is  not  strictly 
adhered  to,  especially  in  a  case  like  this,  which  is  pecu- 
liarly for  the  discretion  of  the  Court. 

Lord  Denman  C.  J.  It  appears  to  me  that  enough 
has  not  been  done.  I  agree  that  we  can  look  at  the 
affidavits  only.  Now  here  no  affidavit  certifies  any 
paper  as  answering  to  the  description  given  in  the 
declaration.  The  affidavits  state  only  that  the  libels 
are  contained  in  a  paper ;  but  that  is  not  enough,  unless 
the  paper  be  shewn.  Then  sect.  8  does  not  aid  this, 
because  that  requires  the  production  of  a  paper,  and, 


{a)  SA.  8f  E.168. 
(c)  4  5.     Ad.  698. 


(b)  See  2  J.  Sj-  E.  30.  note  (a). 

when 
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when  it  is  produced,  supplies  the  proof  of  its  publica-  1 840. 
tion.  I  cannot  agree  that  it  is  enough  to  depose  to  a  _  ~  ' 
copy  of  part  of  a  newspaper.  The  newspaper  should 
be  filed  with  the  affidavits ;  and  it  is  essential  that  the 
rule  should  be  drawn  up  on  reading  it.  No  rule  can 
be  discussed  on  documents  to  which  it  does  not  refer. 
We  ought  to  be  extremely  cautious  as  to  the  evidence 
on  which  we  receive  proof  of  publication  in  newspapers. 
Production  of  one  copy  is  enough  under  the  statute ; 
but  what  would  the  effect  be  if  there  were  a  possibility 
of  substituting  one  newspaper  for  another  ? 

LiTTLEDALE  J.  I  think  we  have  not  sufficient 
grounds  for  granting  a  criminal  information.  The 
statute  speaks  of  producing  in  evidence  a  newspaper 
corresponding  to  the  declaration.  Here  the  affidavit 
only  sets  out  a  copy  of  extracts  from  a  newspaper.  The 
newspaper  has,  indeed,  been  shewn  to  the  Court ;  but 
it  has  not  been  annexed  to  the  affidavits,  nor  marked 
as  an  exhibit.  The  most  correct  way  would  be  to  an- 
nex it  to  the  affidavits;  though  it  may  perhaps  be  enough 
that  it  should  be  made  an  exhibit  and  filed.  But  merely 
producing  it  to  the  Court  and  taking  it  away  is  not 
giving  it  in  evidence.  We  are  at  present  in  the  same 
position  as  a  grand  jury,  who  must  have  before  them 
the  newspaper  which  is  the  foundation  of  the  proceed- 
ings. If  any  apparent  variance  from  this  course  has 
taken  place,  it  must  have  been  merely  because  the  pro- 
secutor has  sometimes  found  it  difficult  to  obtain  two 
newspapers,  and  has  therefore  withdrawn  one  from  the 
file  of  the  Court  by  leave,  without  which  he  could  not 
do  so.  Here  the  rule  is  not  drawn  up  on  reading  the 
newspaper ;  and  that  is  a  fundamental  objection.  The 

defendant 
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1840.      defendant  ought  to  be  apprised  of  what  he  has  to  an- 
■      swer,  by  seeing  it  on  the  files  of  the  Court. 

The  Queen  *^  ^ 

against 

WOOLMER. 

Patteson  J.  The  attempt  here  is  to  eke  out  the 
evidence,  by  proceeding  partly  on  the  statute  and  partly 
at  common  law.  That  can  never  be  done.  Evidence 
must  be  given  which  is  good  under  the  statute,  or 
good  at  common  law.  The  rule  was  properly  granted, 
because  enough  was  then  produced,  namely,  the  affi- 
davit, the  Stamp  Office  certificate,  and  the  newspaper. 
But  it  is  not  enough  to  obtain  a  rule  on  proper  evi- 
dence ;  the  rule  must  also  be  drawn  up  on  reading  evi- 
dence which  is  sufficient.  Here,  the  rule  is  not  drawn 
up  on  reading  the  newspaper ;  we  are,  therefore,  pre- 
cluded from  reading  it.  No  regulation  is  stricter  than 
this,  that  you  can  refer  to  nothing  upon  the  reading  of 
which  the  rule  does  not  appear  to  be  drawn  up.  If  this 
were  not  observed,  there  would  be  danger  of  fraud ; 
though  I  do  not  mean  to  say  that  any  has  occurred 
here.  It  is  said  that  it  is  not  usual  to  file  documents 
not  expressly  referred  to  in  the  affidavit.  But,  if  the 
statute  is  relied  upon,  the  newspaper  must  be  filed. 
And  here  that  is  not  the  whole  difficulty ;  for  the  rule 
is  not  drawn  up  on  reading  any  newspaper.  It  would 
not  be  enough,  on  moving  to  make  the  rule  absolute, 
to  produce  a  newspaper  procured  from  my  house. 

Rule  discharged  {a), 

(a)  Williams  J.  was  absent. 
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The  Queen  against  The  Trustees  of  The  Ox-  Tuesday, 
FORD  and  Witney  Turnpike  Roads. 

A RULE  nisi  was  obtained  in  last  Easter  term  for  ^'he  Court  will 
not  entertain 

a  mandamus,  commanding  the  above  mentioned  an  application 

.       ,  p    ,       for  a  manda- 

trustees  to  repair,  and  keep  m  repair,  that  part  ot  the 

mus  to  repair  a 

said  roads  which  lies  between  the  church  of  the  parish  ^^^g^  i^^j^^ 
of  St,  Peter  le  Bailey,  in  the  city  of  Oxford,  and  the  ^^.^n^s'S 
Holhjhush  Inn,  in  the  county  of  Oxford.    The  applica-  ^^^f'j^.^^Jf  j^^ 
tion  was  made  by  the  commissioners  for  paving  and  the  repair, 

under  local  acts 

lighting  the  city  of  Oxford,  who  contended  that  the  por-  of  parliament, 
tion  of  road  in  question  was  repairable  by  the  trustees, 
acting  under  stat.  5  &  6  4.  c.  ciii.,  local  and  personal, 
public.  The  trustees  (who  had  repaired  the  piece  of 
road  before  the  passing  of  an  earlier  statute,  5  &  6  ^F.  4. 
c.  Ixix.,  local  and  personal,  public)  alleged  that,  since  that 
act,  it  was  no  longer  repairable  by  them,  being  a  street 
within  the  city  of  Oxford  ;  and  the  affidavits  in  opposi- 
tion to  the  rule  stated  facts  on  which  the  trustees  relied 
as  shewing  it  to  be  so. 

Sir  W.  W,  Follett  (with  whom  was  Bntt)  now  shewed 
cause,  and  contended  that  the  affidavits  were  a  con- 
clusive answer.    He  was  stopped  by  the  Court. 

Talfourd  Serjt.  (with  whom  was  Keating),  contra, 
relied  upon  certain  provisions  in  the  first-mentioned 
local  act.  [Lord  Denman  C.  J.  I  know  no  instance  of  a 
mandamus  to  repair  a  road.  This  case  should  be  put 
in  the  same  train  as  the  Barnard  Castle  Case,  which  was 

before 
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1840.       before  us  in  the  present  term  (a),  by  the  parish  sub- 
mitting to  an  indictment,  and  calling  on  the  trustees, 
for  contribution  to  the  fine.]    In  Bex  v.  The  Commis- 
Ti)e  Oxford    siouevs  of  LlaudUo  Boads  {b)  it  was  not  denied  by  the 

and  Witney 

Turnpike     Court  that  a  mandamus  to  repair  roads  might  issue. 

lioads. 

Lord  Denman  C.  J.  If  we  entertained  applications 
for  writs  of  mandamus  in  such  cases,  we  might  have  to 
try  questions  of  guilty  or  not  guilty  on  the  state  of  the 
roads,  and  all  questions  affecting  the  liability.  I  have 
suggested  the  mode  which  ought  to  be  adopted. 

LiTTLEDALE  and  Patteson  Js.  (c)  concurred. 

Rule  discharged* 

(a)  Mai/  27th,  1840.  The  case  {Regina  v.  The  Inhabitants  of  Barnard 
Castle)  came  before  the  Court  again  in  Hilary  term  {January  25th), 
1841.  See  stat.  3  G.  4.  c.  126.  s.  110.;  stat.  5  &c  G  W.  4.  c.  50.  ss.  94, 
95. ;  Rex  v.  St.  George,  Hanover  Square,  3  Camp.  222.  ;  Rex  v.  Nether, 
thong,  2  B.  ^  Aid.  119. 

(b)  2  2\  R.  232. 

(c)  Coleridge  J.  was  at  Nisi  Prius,  Williams  J.  in  the  Bail  Court. 


Wednesday,  EdDEN  Ggalnst  WaRD. 
June  17. 

A  similiter,  TpJEBT,  by  drawer  of  a  bill  of  exchange  against  ac- 

added  by  a  -»»-^ 

party  in  a  cause  ceptor.    Couuts  for  goods  sold  &c.   Pleas :  to  the 

sary's  pica^ding,  ^I'st  couut,  that  defendant  did  not  accept  &c. :  to  the 

quh^eTdat^e  Others,  that  he  never  was  indebted  &c. :  conclusions 

^^Gm^mi^'  country.    The  pleas  were  dated  June  9th,  1840. 


4  W.  4.,  Ge- 
neral Rules  and 


Plaintiff,  on  receiving  the  pleas,  added  a  similiter  to 
Regulations,  1.  each  in  the  usual  words,  but  did  not  date  the  similiter. 

A  similiter  is 

not  a  pleading   He  made  up  the  issue,  and  returned  it  to  defendant  on 

June 


within  that  rule. 


IN  THE  Third  Year  of  VICTORIA. 


429 


June  10th,  with  a  notice  of  trial  indorsed  for  the  sittings 
after  term.  The  notice  was  dated  Jane  10th,  1840. 
Gray^  in  this  term,  obtained  a  rule  to  shew  cause  why 
the  replication,  issue,  and  notice  of  trial  should  not 
be  set  aside  for  irregularity,  with  costs,  the  similiter  not 
being  conformable  to  Reg,  Gen.  Hil.  4  W.  4.,  General 
Rules  and  Regulations,  1.  (a),  which  requires  that 
"  every  pleading,  as  well  as  the  declaration,  shall  be 
entitled  of  the  day  of  the  month  and  year  when  the 
same  was  pleaded." 

Erie  now  shewed  cause.  Where  the  replication  is  a 
mere  similiter,  it  has  not  been  the  practice,  nor  is  it 
material,  to  add  a  date.  With  a  special  replication  it 
may  be  otherwise.  The  issue  here  has  a  date  in- 
dorsed. Supposing  the  objection  valid,  application 
should  have  been  made  to  a  Judge  at  Chambers,  to 
amend  at  the  plaintiff's  cost :  Ikin  v.  Plevin  (h). 

Gray,  contra.  The  rule  is  express ;  and  the  con- 
struction given  to  it  has  been  that,  where  a  party 
pleads,  concluding  to  the  country,  and  then  adds  a 
similiter  himself  on  behalf  of  the  opposite  party,  he 
need  not  date  it ;  Shackel  v.  Ranger  {c) ;  but  that, 
where  he  annexes  the  similiter  on  his  own  behalf  to  his 
adversary's  pleading,  a  date  is  necessary;  ShacJcel  v. 
Ranger  (c),  Middleton  v.  Woods  {d),  {Littledale  J. 
Where  the  plaintiff  replies,  and  adds  a  simihter  for  the 
defendant,  as  in  Shackel  v.  Ranger  (c),  the  whole  may  be 
considered  as  coming  under  the  date  of  the  replication.] 
The  rule  is,  that     every  pleading"  shall  bear  date  of 

(a)  5  B.  ^'  Ad.  i.  (6)  5  Bowl.  P.  C.  594. 

(c)  3  M.  ^  W.  409.  {d)  6  M.     W.  136. 

Vol.  XII.  F  f  the 
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1840.      the  day  when  it  is  pleaded.    And  here  it  would  seem, 
■      by  the  date  indorsed,  that  the  similiter  was  not,  in  point 
against      of  fact,  of  the  Same  day  as  the  pleas ;  therefore  the  date 

Ward. 

which  they  bore  could  not  properly  serve  for  the  simi- 
liter. The  date  of  a  similiter  is  still  important,  in  cases 
to  which  the  rule  of  HiL  4  ^.4.,  General  Rules  and 
Regulations,  S.{a\  does  not  apply,  because  the  judgment 
there  will  relate  to  the  term  in  which  issue  is  joined. 

Lord  Denman  C.  J.  There  is  no  express  decision  on 
the  point ;  but  it  seems  to  me  that  a  similiter  is  not  a 
pleading  within  the  rule  of  Court,  and  therefore  that 
the  objection  cannot  prevail. 

LiTTLEDALE  J.  concurrcd. 

Patteson  J.  I  am  of  the  same  opinion.  In  Middle- 
ton  V.  Woods  {b)  the  replication  had  been  set  aside  at 
chambers;  but,  on  the  motion  in  Court,  counsel  declined 
the  leave  offered  him  to  take  a  rule  nisi  on  this  point. 

Williams  J.  concurred. 

Gray  submitted  that  the  rule  should  not  be  dis- 
charged with  costs,  the  defendant  having  relied  on  two 
decisions  in  the  Exchequer. 

Lord  Denman  C.  J.  We  think  them  no  decisions  on 
this  point. 

Rule  discharged  with  costs. 

(a)  5  B.^  Ad.  ii.    See  Doe  dem.  Williams  v.  Williams,  2  J.  8f  E.  381. 

(b)  6  M.8f  W.  136. 
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TRINITY  VACATION  (a). 


Doe  on  the  Demise  of  Elizabeth  Thomas  and  Thursday, 

June  18th. 

Another  against  Ann  Beynon. 

EJECTMENT  on  the  several  demises  of  ElizabetJi  Devise  of  land 
to  the  testator's 

Thomas  and  Elizabeth  Beynon,  niece  Mary  B. 

for  llfW  TG"" 

On  the  trial,  before  ErsJcine  J.,  at  the  Monmouth  mainde'r  tJ 
Spring  assizes  1839,  the  lessor  of  the  plaintiff  claimed  daughte^J,^ 
under  the  will  of  one  Lewis,  dated  June  1801,  which  fZ^^llnn^^ 
contained  the  following  devise.    "  1  give  and  devise  all     fee,  aste- 

°  °  nants  m  com- 

that  my  messuage,  farm,  lands  and  hereditaments,  situ-  i"on-   At  the 

,  ,  .  date  of  the  will 

ate  in  the  parish  of  Llanover  in  the  county  of  Monmouth^  Mary  b.  had 

.  two  legitimate 

now  m  the  occupation  of  my  tenant  James  Morgan,  unto  daughters, 
my  niece  Mary  Beynon  of  the  city  of  Bristol,  widow,  n^ing;  andtmL' 
for  and  during  the  term  of  her  natural  life ;  and  from  ^^^^q^euL- 
and  after  her  decease,  I  give  and  devise  the  same  unto  ff  J^.^^^' 

'      o  that  extrinsic 

her  three  daughters,  Mary,  Elizabeth,  and  Ann,  to  take  evidence  was 

^         '  '  '  admissible  to 

in  equal  parts  and  shares  as  tenants  in  common,  and  to  rebut  the  claim 

.  ,  ,  .  I  .      of  Elizabeth  hy 

their  respective  heirs  and  assigns  for  ever."    The  will  shewing  that 

Mary  B.  for- 

was  signed  with  the  testator  s  mark  only.  meriy  had  a 

Mary  Beyno7i,  the  niece  of  the  testator  mentioned  in  daughter,^ 
the  will,  had  married  in  1785.     Her  first  daughter  was  "Xwh^^dfed 
named  Mary,  who  died  unmarried,  and  without  issue,  in  f^^'l^^tj^g  date  of 

2831,  the  will ;  and 

that  the  tes- 

In  1795  her  second  daughter,  usim^di  Elizabeth,  was  tatordidnot 

then  know  of 

born,  who  died  at  the  age  of  six  weeks.  her  death,  or  of 

the  birth  of  the 
illegitimate  daughter. 

Held,  also,  in  ejectment  for  the  land  by  the  illegitimate  daughter,  that  letters  purporting 
to  have  been  written  and  sent,  thirty  years  before,  by  the  testator  to  his  niece  Mary  B.,  and 
produced  from  the  proper  custody,  were  admissible  against  the  plaintiff,  without  proof  of 
the  handwriting,  to  shew  his  apprehension  of  the  state  of  Mary  B.'s  family. 

(a)  The  Court  sat  in  Banc  on  June  18th,  19th,  20th,  22d,  and  23d. 

Ff  2  In 
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1840.         In  179Y,  she  had  a  third  daughter  named  Ann,  who 
was  the  defendant. 

Doe  dem. 

Thomas         In  1798,  after  the  decease  of  her  husband,  she  had 
Beynon.      an  illegitimate  daughter  who  was  christened  by  the 
name  of  Elizabeth  Thomas,  and  was  one  of  the  lessors 
of  the  plaintiff;  and  in  1799,  she  married  T.  Thomas. 

On  the  death  of  the  testator  in  1802,  the  testator's 
niece  took  possession  of  the  estate  devised  to  her,  and 
retained  it  till  her  death  in  1837,  when  the  defendant 
entered,  claiming  as  sole  survivor  of  the  three  daughters 
mentioned  in  the  will  ;  whereupon  this  action  was 
brought  by  the  natural  daughter  Elizabeth,  to  recover  a 
share  in  the  premises. 

At  the  trial  the  defendant  offered  to  shew  that  the 
testator  never  knew  of  the  existence  of  Elizabeth,  the 
lessor  of  the  plaintiff ;  that  her  birth,  and  the  second 
marriage  of  her  mother  to  21iomas,  had  been  always 
carefully  concealed  from  him ;  and  that  he  addressed 
letters  to  her  as,  Mary  Beynon,  after  such  marriage. 
For  this  purpose  letters,  purporting  to  be  written  and 
sent  by  the  testator  to  "  Mrs.  Beynon "  from  the  year 
1 796  to  the  end  of  1800,  and  found  in  the  possession  of 
Mrs.  Thomas  at  the  time  of  her  death,  were  put  in 
evidence.  They  accompanied  presents  sent  by  the  tes- 
tator to  her,  and  were  brought  by  a  carrier.  Some  had 
a  post-mark  on  them;  others  not.  It  was  not  proved 
that  the  testator  could  write.  It  was  objected  that  no  parol 
evidence  was  admissible  to  shew  that  Elizabeth  Thomas, 
the  daughter,  was  not  intended ;  and  that  the  hand- 
writing of  the  letters,  though  thirty  years  old,  ought  to 
be  proved.  The  learned  Judge  admitted  the  evidence 
and  the  letters,  and  left  it  to  the  jury  to  say  whether  the 

testator 
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testator  meant  to  include  Elizabeth,  the  illegitimate  1840. 

daughter,  in  the  devise,  there  being  no  proof  that  he 

knew  of  the  death  of  Elizabeth  the  legitimate  daughter,  Thomas 

against 

or  of  the  birth  of  the  lessor  of  the  plaintiff.  The  jury  Be-^non. 
found  a  verdict  for  the  defendant. 

In  the  following  Easter  term,  Carrington  obtained  a 
rule  nisi  on  both  the  points  taken  at  the  trial. 

Talfourd  Serjt.  now  shewed  cause  {a).  [On  the  point 
of  the  admissibility  of  extrinsic  evidence  to  shew  which 
daughter  was  meant  by  the  Elizabeth  named  in  the 
will,  he  was  stopped  by  the  Court,  who  referred  to 
Lord  Cheyney's  Case  (i).]  As  to  the  letters,  no  proof 
of  the  handwriting  was  required.  There  was  some 
evidence  that  they  came  from  the  testator  through  a 
carrier  ;  but  this  was  needless.  It  was  enough  to  shew 
that  they  were  found  among  the  letters  addressed  to, 
and  in  the  possession  of,  Mary  Beynon,  afterwards 
Mary  Thomas,  In  the  case  of  Bere  v.  Ward  (c),  which 
was  tried  several  times,  an  old  letter,  produced  from  the 
custody  of  a  descendant  of  the  writer  among  other 
family  papers,  was  admitted  without  proof  of  the  sig- 
nature or  handwriting.  In  Wynne  v.  Tyrwhitt  {d\ 
entries  by  deceased  stewards,  produced  from  the  custody 
of  a  living  steward,  were  admitted  without  proof  of 
handwriting,  because  they  \^re  thirty  years  old ;  and 
the  court  considered  the  rule  as  extending  to  "  letters 
and  other  written  documents,"  and  as  not  confined  to 
deeds  or  wills. 

(a)  Before  Lord  Denman  C.  J.,  Patteson  and  Williams  Js. 
(6)  5  Rep.  68  a. 

(c)  Fhillipps  §•  Amos  on  Evidence,  652.  8th  ed.  ' 
(//)  4  B,     Aid.  376. 


F  f  3 
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1840.  R,  V.  Richards  and  Carrington^  contra.  Elizabeth 

"—^      Thomas  was  the  only  person  in  beins:  at  the  date  of  the 

Doe  dem*  *■  ° 

Thomas      will,  who  answered  the  description  in  it.    If  there  had 

against  '. 

BEVNONb  been  then  two  Elizabeths  alive,  the  evidence  might  have 
been  admissible.  But,  here,  no  other  Elizabeth  had 
been  in  being  for  six  years.  The  fact  of  illegitimacy 
will  not  prevent  a  devisee  from  taking  by  the  name  of 
child  or  daughter  ;  WilJdnsoji  v.  Adams  (a).  In  Gill  v. 
Shelley  [b\  an  illegitimate  child  was  allowed  to  take 
jointly  with  a  legitimate  one,  by  the  general  name  of 
children  of  the  late  M.  Most  of  the  cases,  decided 
against  the  admission  of  illegitimate  children,  have  been 
where  the  supposed  father  was  named ;  a  description 
obviously  liable  to  more  uncertainty  than  where  the 
mother  is  named.  If,  therefore,  the  lessor  of  the  plain- 
tiff may  take  by  the  name  of  daughter^  and  there  was  no 
person  besides,  named  Elizabeth^  who  could  take  by  the 
description  in  the  will  at  the  time  of  publishing  it,  it 
would  be  against  principle  and  of  dangerous  tendency 
to  admit  inquiries  into  the  meaning  of  the  devisor.  The 
devise  is  wholly  void  in  this  case,  if  Elizabeth  Thomas 
cannot  take,  for  no  other  devisee  can  take  her  share.  It 
must  go  to  the  heir  at  law.  As  to  the  letters,  there  is 
a  wide  difference  between  deeds  and  wills  conveying 
property,  and  letters.  The  former  are  admissible,  be- 
cause they  have  followed  t!ie  devolution  of  the  property 
to  which  they  relate ;  and  this  is  some  check  to  forgery. 
The  forgery,  too,  is  indictable ;  whereas  letters  may  be 
forged  with  impunity  for  the  purposes  for  which  these 
were  offered  in  evidence.    The  object  of  the  testator 

(a)  1  V.  ^  B.  422. 

(h)  Wigram  on  the  Application  of  Extrinsic  Evidence  to  the  Interpretation 
of  Wills,  p.  44.  (3d  ed.) 

may 
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may  be  entirely  defeated  by  papers,  written  by  an  un- 
known or  interested  party,  for  the  express  purpose  of 
a  particular  action.  A  will  may  thus  be  forged  in  effect, 
but  without  the  danger  of  any  penalties.  Where  entries 
or  instruments  are  admitted  to  prove  themselves,  the 
case  is  usually  one  in  which  the  evident  antiquity  of 
the  document  gives  it  a  sanction ;  or  some  interest 
passes  by  it ;  or  the  contents  tend  to  charge  the  writer ; 
or  a  comparison  with  admitted  handwriting  is  prac- 
ticable. If  such  evidence  as  the  present  has  been  re- 
ceived in  former  cases  at  Nisi  Prius,  it  is  time  that  the 
law  should  be  reconsidered  upon  principle.  If,  indeed, 
it  had  been  shewn  that  the  testator  sent  them,  it  would 
have  been  superfluous  to  prove  the  handwriting;  but 
there  was  nothing  to  connect  the  carrier,  who  brought 
them,  with  the  testator,  so  as  to  satisfy  a  jury  that  they 
in  fact  ever  came  from  him. 

Cur,  adv.  mlt. 

On  a  subsequent  day  of  these  sittings  {June  24th), 
the  judgment  of  the  Court  was  delivered  by 

Lord  Denman  C.  J.  In  this  case  two  questions  on 
points  of  evidence  arose,  both  of  sufficient  importance 
to  require  much  consideration.  Landed  property  was 
devised  by  will,  dated  in  1801,  to  Mary  Beynon  for  life, 
remainder  to  her  three  daughters,  Mary,  Elizabeth,  and 
Ann,  in  fee.  The  lessor  of  the  plaintiff  claimed  to  be 
Elizabeths  Mary  Beynon  had  had  three  legitimate 
daughters  born  in  the  order,  and  named,  as  stated  in 
the  will.  Elizabeth  lived  only  six  months,  and  had  been 
dead  between  five  and  six  years  at  the  date  of  the  will. 
Mary  and  Ann  were  then  living.  Mary  Beynon  became 
a  widow  in  1797.    Afterwards,  and  before  the  date  of 

F  f  4  the 
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1840.  the  will,  she  had  an  illegitimate  daughter,  whom  she 
"  named  Elizabeth,  and  who  is  the  lessor  of  the  plaintiff. 

Doe  dem.  ' 

Thomas  The  learned  Judge  held  that  the  words  of  the  will 
BEyNON.  prima  facie  imported  legitimate  children ;  and  that, 
although  the  illegitimate  daughter  might  be  included, 
yet  it  lay  on  the  lessor  of  the  plaintiff  to  shew  that  the 
testator  so  intended.  Evidence  was  gone  into,  and  the 
jury  were  fully  satisfied  that  the  testator  intended  Eliza- 
heth^  the  legitimate  daughter,  whom  he  did  not  know  to 
be  dead,  and  not  the  lessor  of  the  plaintiff,  of  whose 
existence  he  was  ignorant,  and  whose  birth  had  been 
studiously  concealed  from  him. 

On  the  argument  in  support  of  a  rule  for  a  new  trial, 
the  reception  of  this  evidence  was  objected  to  on  the 
ground  that  as  a  person  existed  at  the  time  of  the 
making  of  the  will  who  fully  answered  the  description 
in  the  devise,  there  was  no  ambiguity,  and  of  course  no 
evidence  could  be  admissible  to  remove  any ;  still  more 
as  that  person  was  the  only  one  who  did  answer  the 
description;  and  it  was  further  urged  that,  although 
another  person  formerly  existed,  who,  if  living,  would 
also  have  answered,  even  more  fully,  the  description  in 
the  devise,  yet  that  the  death  of  that  person  conclusively 
prevented  the  application  of  the  words  of  the  devise  to 
her.  But  that  death  is  in  truth  a  mere  accident,  and 
can  have  no  other  effect  in  determining  the  sole  point 
in  issue,  the  meaning  attached  by  the  testator  to  his 
own  language,  than  by  shewing  the  improbability  of  the 
intention  supposed.  Under  these  circumstances  we 
think  that  the  learned  Judge  was  right  in  requiring 
some  proof  that  the  testator  intended  to  include  the 
illegitimate  daughter  Elizabeth  in  the  devise  in  question ; 
and  that,  in  order  to  establish  or  to  rebut  that  proposi- 
tion, 
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tion,  all  the  circumstances  of  the  family,  the  intercourse  184-0. 
which  the  testator  had  with  Mrs.  Beynon  and  her  chil- 

Doe  dem. 

dren,  and  his  knowledge  of  their  number  and  names,  Thomas 
were  properly  laid  before  the  jury;  and  that  it  was  the  bIynon. 
duty  of  the  jury  to  interpret  the  devise  with  reference 
to  all  such  evidence.  No  declarations  of  the  testator 
were  in  this  case  offered  in  evidence,  and,  therefore,  the 
distinctions  taken  in  some  recent  cases  [ci)  on  that  head 
need  not  be  examined. 

Another  objection  was  taken  on  the  argument,  namely, 
to  the  reception  of  letters  thirty  years  old,  purporting  to 
be  written  by  the  testator  to  Mrs.  Beynon^  without  proof 
of  his  writing.  In  fact,  there  was  evidence  to  shew  that 
these  identical  papers  had  been  sent  by  the  testator  by  a 
carrier,  about  the  time  of  their  date,  to  Mrs.  Beynon, 
We  do  not  think  it  necessary  that  it  should  be  so  proved, 
.  but,  in  conformity  with  what  was  done  at  Nisi  Prius  by 
Lord  Chief  Justice  Dallas  in  the  case  of  Bere  v.  Ward  (b), 
we  think  that  they  were  properly  admitted.  Some  ques- 
tion was  attempted  to  be  raised  as  to  their  coming  from 
the  proper  custody,  but  the  objection  on  that  ground 
entirely  failed.  There  is  therefore  no  reason  for  a  new 
trial,  and  the  rule  must  be  discharged. 

S.  Rule  discharged. 

(a)  See  Doe  dem.  Allen  v.  Allerif  post,  p.  451. 
(6)  Thillipps  §•  Amos  07i  Evidence,  652.  8th  ed. 
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June  19th,  Knight  agaiiist  M'DouALL  and  Others. 

Same  against  Same. 
Avowry  for      "D  EPLEVIN.    Avowrv  for  two  and  a  half  year's 

rent  for  two  jL\> 

years  and  a  rent,  payable  half  yearly  on  25th  March  and  29th 

half,  due  on  a  .  ^  ^       nr-  i  y 

Michaelmas      September  in  every  year,  and  due  Michaelmas  1838. 
p°eis"^Tender,      Pleas  to  the  avowry :  1.  Tender  of  the  rent  due,  after 
te"nui?''''on      Michaclmas  1838,  and  before  the  taking;  2.  Non  tenuit 
the  trial,  a  hold-  jj^ojjoet  forma. 

ing  irom  Mi- 

c/me/mas^old        Replications,  denying  the  tender,  and  taking  issue  on 

tender  after  old  the  SeCOnd  plea. 

Michaelmas  ^  -   ^       n    i        n  'IP  T> 

being  proved  On  the  trial  of  the  first  action  before  Bosanquet  J., 

the  judge  re-  at  the  Leicestershire  Spring  assizes,  1839,  the  jury  found 

thravowryj^but  ^  verdict  for  the  plaintiff  on  both  issues.    The  tender 

findi^^o?the  made  in  the  month  of  November  1838,  and  before 

jury  upon  the  distress.    The  holding:  was  found  By  the  jury  to  be 

second  issue  to  ./  ./  ^ 

be  indorsed  on  from  Michaclmas  to  Michaelmas,  old  style.  The  counsel 

the  record.  This 

court  refused  to  for  the  defendants  applied  to  the  judge  to  amend  the 

give  judgment 

for  the  defend-  record,  which  his  lordship  refused  to  do,  but  directed 
finding°soint    that  the  finding  should  be  specially  indorsed  on  the 

dorsed,  under  J 

sect.  24  of  Stat,  -i^ecora. 

3  &  4  jr.  4.         jjj      following  term  Balmy  obtained  a  rule  to  shew 

c.  42.,  and  also  °  ^  ^ 

refused  to        cause  why  the  court  should  not  give  judgment  for  the 

expunge  the  in- 
dorsement,      defendants  on  the  second  issue,  "  according  to  the  very 

Held,  also,  .  . 

in  an  action  in  right  and  justice"  of  the  case,  under  5.  24?  of  3  &  4  W.  4. 
pleadings  were  c,  42.  M,  D,  Hill  also  obtained  a  rule  nisi,  to  expunge 
pLo^f°of  a^tTn-   the  indorsement  on  the  Nisi  Prius  record. 

der  by  plaintiff 

of  the  amount  of  rent  due  in  support  of  the  first  plea,  was  not  evidence  for  the  defendant 
of  the  holding,  as  stated  in  the  avowry ;  nothing  being  said  by  the  plaintiff,  at  the  time  of 
tender,  about  the  terms  of  the  holding,  or  the  time  when  the  rent  had  become  due. 

M,  D.  Hill 
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M,  D.  Hill  and  Gale,  on  now  shewing  cause,  were  1840. 
stopped  by  the  Court.  " 

Knight 
against 

^  ^  ^  M'DOUALI 

Bdlguy  and  Whitehurst,  contra.  Under  sect.  24,  the 
court  may  give  judgment  for  the  defendants  if  the  va- 
riance is  one  which  was  immaterial  to  the  merits,  and 
could  not  have  prejudiced  the  plaintiff  in  his  conduct  of 
the  action.  Here  the  tender  was  after  Michaelmas,  old 
style,  and  the  rent  was,  at  all  events,  due  when  the 
distress  was  made;  the  plaintiff,  therefore,  could  not 
have  been  prejudiced;  Whitmll  v.  Scheer(a)y  Ward  v. 
Pearson  (b). 

Lord  Denman  C.  J.  It  is  impossible  to  say  that 
the  plaintiff  has  not  been  prejudiced  by  the  misstate- 
ment in  the  avowry.  We  cannot,  therefore,  give  judg- 
ment for  the  defendants  upon  the  finding  indorsed  on 
the  record. 

Patteson  J.  The  cases  cited  are  cases  of  amend- 
ment by  the  judge  at  Nisi  Prius  under  sect.  23 ;  but 
this  court  has  no  power  under  sect,  24  to  make  any 
such  amendment. 

Williams  J.  concurred. 

WhiteJiurst  then  shewed  cause  against  the  rule  to 
expunge  the  indorsement,  contending  that  the  judge  at 
Nisi  Prius  had  power  to  direct  the  finding  to  be  stated 
on  the  record,  and  this  court  had  no  power  to  expunge 
such  statement. 


(a)  SA.^  £.  301. 


(6)  SM.iJr.  16. 

Gale, 
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Gale^  contra.  If  not  expunged,  the  indorsemeilt  will 
mislead. 

Per  Curiam,  We  have  no  power  to  touch  the  in- 
dorsement :  when  the  judge  has  made  no  amendment 
this  court  has  no  authority  to  interfere. 

Both  rules  discharged  («). 

In  the  second  action  the  pleadings  were  the  same  as 
in  the  first,  except  that  the  rent  and  premises  were  dif- 
ferent. On  the  trial  at  the  same  assizes,  before  the 
same  judge,  the  plaintiff  proved  a  tender,  as  before,  on 
9th  November  by  a  witness,  who  deposed  that,  when  the 
tender  of  rent  for  two  years  and  a  half  was  made  and  re- 
fused, nothing  was  said  as  to  the  time  when  the  rent  be- 
came due,  or  the  terms  of  the  holding.  No  evidence  was 
offered  on  either  side  on  the  second  issue ;  but  it  was 
contended  by  the  defendants'  counsel,  that  the  plea  of 
tender,  together  with  the  proof  in  support  of  it,  ad- 
mitted the  holding,  and  therefore  entitled  the  defendants 
to  a  verdict  on  the  second  issue.  The  judge  thought 
that  the  tender  so  made  was  evidence  of  a  holding  as 
stated  in  the  avowry,  and  the  jury  found  for  the  plaintiff 
on  the  first,  and  for  the  defendants  on  the  second  issue. 

In  the  following  term  M.  Z).  Hill  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  that  the  plaintiff  was 
entitled  to  a  verdict  on  the  second,  as  well  as  on  the 
first,  issue. 

Balguy  and  Whitehurst  now  shewed  cause.  In  this 
action  the  plaintiff  did  not,  as  in  the  other,  offer  any 

(a)  See  Guest  v.  Elwes^  5  J,  ^  U.  118. 

evidence 


1840. 


Knight 

against 

M'DOUALL, 
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evidence  to  disprove  the  holding  stated  in  the  avowry,  1840. 
but  he  merely  proved  a  tender  of  rent  corresponding  in 

Knight 

amount  with  the  rent  claimed  by  the  defendants.  JNow,  against 
unless  It  was  ni  tact  a  tender,  not  merely  or  a  sum  or 
equivalent  amount,  but  of  the  very  sum  due  and  claimed 
as  rent,  it  was  no  tender  at  all.  The  money  paid  must 
be  shewn  to  be  connected  with  the  money  due,  other- 
wise payment  is  not  proved  ;  and  the  same  rule  applies 
to  a  tender.  [Patteson  J.  mentioned  Harington  v. 
Macmorris  («).]  It  is  true  that  the  plea  of  tender  alone 
cannot  be  used  against  the  plaintiff  in  proof  of  the 
second  issue  ;  but  the  evidence  offered  by  the  plaintiff 
upon  that  plea  is  available  against  him  on  the  second 
plea.  The  defendants  claim  two  years  and  a  half  of 
rent,  payable  at  Lady-day  and  Michaelmas,  and  due 
Michaelmas,  The  plaintiff  alleges  and  proves  a  tender 
of  exactly  that  amount.  This  is  some  evidence  to  go  to 
a  jury  that  the  holding  was  at  a  rent  due  and  payable 
on  the  days  stated  by  the  defendants. 

Lord  Denman  C.  J.  A  tender  may  be  so  made  as  to 
be  evidence  of  the  terms  of  the  tenancy ;  but  here  it 
was  not  so  made.  The  question  as  to  the  contract 
under  which  the  premises  were  held  was  left  undeter- 
mined. 

Patteson  J.  Suppose  there  had  been  no  plea  of 
tender,  could  it  have  been  contended  that  a  tender  of 
two  years'  rent  in  November  was  evidence  of  a  holding 
at  a  rent  payable  on  25th  March  and  29th  September  ? 
It  is  ingeniously  argued  that  the  plea  and  evidence 

(a)  5  Taunt,  228. 

taken 
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1840. 

Knight 

against 

M'DOUALL. 


taken  together  amount  to  an  admission  of  the  tenancy. 
But  this  is,  in  fact,  using  the  plea  as  evidence  upon 
the  second  issue,  which,  according  to  Harington  v. 
Macmorris  {a\  cannot  be  done.  A  plea  in  one  action 
may,  in  certain  cases,  be  conclusive  evidence  in  another, 
but  it  cannot  be  used  as  evidence  on  another  issue  on 
the  same  record. 


Williams  J.  concurred  [h) 
S. 


(a)  5  Taimt.  228. 


Rule  absolute. 

{b)  Three  judges  only  were  present. 


Friday, 
June  19th. 


Doe  on  the  demises  of  Norton  and  Others 
against  Webster. 

JpJJECTMENT  for  lands  in  Northamptonshire  on  a 
demise  by  W,  Norton  and  J".  Wheeler,  "  as  church- 
wardens of  the  parish  and  parish  church  of  BughrooJc 
in  the  said  county,"  and  J,  Brown  and  C,  Norton,  "  as 
overseers  of  the  poor  of  the  said  parish  and  a  demise 
by  Norton  and  Wheeler     as  churchwardens  of  the 


Where  a  deed 
purported  to 
convey  "  a  mes- 
suage or  tene- 
ment formerly 
used  as  a  work- 
house, in  the 
occupation  of 
W.  with  the  ap- 
purtenances," 
and  it  was 

shewn  that  there  parish  aforcsaid." 

was  a  small  i         •  i     f    i  o  • 

garden  adjoin-       On  the  trial  of  the  cause  at  the  Northampton  Spring 

ing,  which  had     •.         -.^i-p-r*  t«  ti 

been  always      assizcs,  1839,  belorc  Bosanquet  J.,  it  appeared  that  cer- 

occupied  by  W. 

as  master  of  the  workhouse ;  Held,  that  the  garden  passed,  and  that  the  grantor  could  not 
afterwards  be  admitted  to  narrow  the  operation  of  his  grant  by  shewing  that  the  conditions 
of  sale,  signed  by  the  vendee  at  the  time  of  the  sale,  expressly  excepted  the  garden ;  or  by 
proving  subsequent  declarations  of  the  grantee  that  it  had  not  been  purchased  by  him. 

Stat.  5&6  W.  c.  69.  (to  facilitate  the  conveyance  of  workhouses,  &c. )  does  not 
transfer  the  legal  estate  in  a  parish  workhouse  from  the  overseers  and  churchwardens  to 
the  guardians  of  the  union  of  which  the  parish  forms  a  part,  though  sect.  3  authorizes  the 
guardians  to  "  sell,  exchange,  let,"  "dispose  of,"  **  convey,  assign,"  and  "transfer"  it  to 
the  purchasers. 

The  judge  at  Nisi  Prius  is  judge  of  fact,  as  well  as  law,  on  a  question  of  the  competency 
of  a  witness  arising  on  the  voire  dire ;  but  his  opinion  on  the  facts  is  subject  to  review  in 
the  court  above,  which  will  uphold  his  opinion  where  the  evidence  of  disqualification  is 
ambiguous,  and  the  judge  has  admitted  the  witness. 

tain 
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tain  premises,  including  the  parish  workhouse,  had  1840. 
been  put  up  for  sale  in  1838  in  pursuance  of  stat.  5  & 

^  Doe  dem. 

6  TV.  4.  c.  69.,  and  that  the  defendant  became  the  pur-  Norton 
chaser  of  one  lot.  The  deed  of  conveyance,  dated  27th  Webster. 
September  in  the  last-mentioned  year,  purported  to  con- 
vey to  the  defendant  "  all  that  messuage  or  tenement 
formerly  used  as  the  parish  workhouse,  but  now  in  the 
occupation  of  W,  Webster "  (the  defendant),  "  and  all 
those  seven  cottages  or  tenements,  with  small  gardens 
and  appurtenances  thereto,  now  in  the  several  tenures 
or  occupations  of*  (here  certain  tenants  were  named), 
"  all  which  said  premises  are  situate,  standing,  and 
being  in  the  parish  of  BugbrooJc  aforesaid,  together  with 
the  appurtenances  thereunto  belonging."  The  convey- 
ance was  under  the  seals  of  the  Poor  Law  Commis- 
sioners of  England  and  Wales,  and  of  the  guardians  of 
the  Northampton  Union  (of  which  the  parish  of  Bug- 
brooJc was  a  part),  and  was  signed  by  the  two  church- 
wardens (being  the  same  persons  who  were  the  lessors 
of  the  plaintiff,  and  described  as  churchwardens  in  the 
declaration),  and  by  the  overseers  for  the  time  being. 
Two  of  the  witnesses,  tendered  on  behalf  of  the  plaintiff, 
admitted,  on  the  voire  dire,  that  they  were  parishioners 
of  BugbrooJc,  and,  upon  the  application  of  the  church- 
wardens before  action  brought,  had  agreed  to  contribute 
to  the  expenses  of  the  action,  each  in  "  the  proportion  of 
the  land  in  his  occupation,"  but  had  made  no  such  agree- 
ment with  the  plaintiff's  attorney.  They  were,  there- 
upon, objected  to  as  incompetent ;  but  the  learned  Judge 
overruled  the  objection,  being  of  opinion  that  the  en- 
gagement of  the  witnesses  probably  had  reference  only  to 
their  liability  as  rateable  parishioners,  and  was  not  in- 
tended to  subject  them  to  liability  as  on  a  personal  con- 
tract 


444 


CASES  IN  TRINITY  VACATION 


1840.      tract  with  the  parish  officers.    One  of  thfe  questions  in 
dispute  on  the  trial  was,  whether  a  small  piece  of  land 

Doe  dem.  ^ 

Norton      adjoining  the  workhouse,  which  had  been  usually  occu- 

against 

Webster.  pied  as  a  garden  jointly  with  it,  and  which  the  defend- 
ant, as  master  of  the  workhouse,  had  used  for  that  pur- 
pose up  to  the  time  of  the  sale,  was  included  in  the 
conveyance.  For  the  purpose  of  shewing  that  this  land 
was  not  included  in  the  purchase,  but  was  expressly  ex- 
cepted, the  conditions  of  sale,  signed  by  the  defendant 
himself  just  after  the  sale,  were  offered  in  evidence  on 
the  part  of  the  plaintiff,  and  also  subsequent  declarations 
of  the  defendant  himself  as  to  the  extent  of  his  pur- 
chase. The  evidence  was  objected  to  by  the  defendant, 
but  admitted  by  the  learned  Judge.  It  was  also  ob- 
jected that  the  legal  estate  in  the  premises  was  trans- 
ferred by  the  recent  statutes  for  the  amendment  of  the 
poor  laws,  from  the  parish  officers  to  the  guardians  of 
the  Union.  The  learned  Judge  was  of  a  different 
opinion,  and  refused  to  nonsuit  the  plaintiff,  but  re- 
served the  point.  Some  other  points  were  made  at  the 
trial,  and  discussed  upon  the  subsequent  argument  in 
Banc,  but  are  not  considered  of  sufficient  importance  to 
be  noticed  here.  The  jury  found  a  general  verdict  for 
the  plaintiff. 

In  the  following  Easter  term  Waddington  obtained 
a  rule  nisi  for  a  nonsuit  or  new  trial  on  the  above 
grounds  {a), 

Adams 

(a)  Waddington  also  moved  to  arrest  judgment  on  the  ground  that  the 
demises  were  alleged  to  be  by  Norton  and  Wheeler  "  as  churchwardens 
and  that  churchwardens,  as  such,  could  not  be  the  owners  of  real  property, 
nor,  consequently,  lessors  of  the  plaintiff.  But  the  court  refused  a  rule 
on  this  point,  on  the  grounds  that,  though  they  were  legally  incapable  of 
holding  land,  the  defendant  might,  as  between  him  and  them,  be  estopped 
to  deny  their  title  as  churchwardens ;  and  that,  at  all  events,  if  Norton 
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Adams  Serjt.  and  Humfrey  now  shewed  cause.  As  1840. 
to  the  competency  of  the  witnesses,  if  their  liability  was  ^  ^ 
only  as  rate  payers,  Doe  dem,  Boidtbee  v.  Adderley  (a)  is  Norton 

.  against 

an  authority  to  shew  that  they  are  made  competent  by  Webster. 
54  G.  3.  c.  170.  s.  9.  If,  on  the  other  hand,  they  have 
made  themselves  parties  to  the  suit  by  a  personal 
contract,  they  are  disqualified.  The  testimony  of  the 
witnesses  in  this  respect  was  ambiguous,  and  it  was 
for  the  judge  to  form  his  opinion  on  the  effect  of  it. 
Acting  in  the  double  character  of  judge  and  jury,  he 
came  to  the  conclusion  that  the  witnesses  merely  in- 
tended to  consent,  as  parishioners,  to  the  bringinoj  of 
an  action  by  their  officers ;  and  this  opinion  cannot  be 
reviewed  by  the  court  above.  With  respect  to  the  legal 
estate  in  the  premises,  neither  sect.  21  of  4  &  5  ^  4. 
c.  76.,  nor  sect.  3  of  5  &  6  W.  4.  c.  69.,  vests  parish  pro- 
perty in  the  guardians.  They  only  require  that  the 
functions  of  the  parish  officers  shall  be  exercised  under 
the  control  of  the  commissioners,  and  they  give  to  the 
guardians  a  power  of  disposing  of  parish  property. 
Section  7  of  the  latter  act  gives  a  corporate  capacity  to 
the  guardians,  and  enables  them  to  accept  and  hold 
lands  for  the  benefit  of  the  parish ;  but  there  is  nothing 
that  shews  an  intention  to  take  the  legal  estate  out  of 
the  parish  officers,  in  whom  it  was  vested  under  59  G.  3. 
c,  12.  5.  17. ;  Doe  dem.  Jackson  v.  Hiley  {b).  Then  as 
to  the  admissibility  of  extrinsic  evidence  to  explain  the 
general  words  of  the  conveyance;  the  language  of  the 
deed  is  general  and  ambiguous.    It  was  matter  of  fact 

and  Wheeler  were,  in  any  character,  competent  to  demise,  the  statement 
that  they  did  so  as  churchvjardens  would  not  prevent  the  plaintiff  from 
recovering. 

(a)  SA.ifE.  502.  (6)  10  B.     C.  885. 

Vol.  XII.  G  g  whether 
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1840.      whether  the  garden  was  intended  to  be  included  in  the 
D^Td^      term  "  appurtenances ; "  and  parol  evidence  was  there- 
NoRTON      fore  admissible,  as  in  other  cases  of  parcel  or  no  parcel. 

.  ,     against  *■  ^ 

Webster.  Here  it  was  proved  that  the  garden  was  expressly  ex- 
cepted ;  and  a  knowledge  of  the  exception  was  brought 
home  to  the  defendant,  who  afterwards  admitted  that  he 
had  never  bought  it. 

M,  Z).  Hill  and  Jf  addington,  contra.  The  witnesses 
were  incompetent,  not  as  rateable  parishioners,  but  as 
the  real  parties  to  the  suit ;  and  their  competency 
was  not  restored  by  3  &  4  W,  4;,  c.  42.  ss.  26,  27.  The 
agreement  clearly  imports  a  personal  liability  for  the 
expenses  of  the  suit,  either  to  the  attorney,  or  to  the 
parish  officers  ;  and  if  the  Judge  at  Nisi  Prius  was 
wrong  in  his  judgment,  this  court  will  review  it,  as  was 
held  by  Parke  B.  in  Wright  v.  Doe  dem,  Tatham  [a). 
The  witnesses  were  bound  by  their  agreement  at  all 
events,  though  the  parishioners  may  never  have  con- 
sented in  vestry,  and  though  all  the  rest  may  have  dis- 
sented. Then,  as  to  the  legal  estate  in  the  premises,  it 
would  be  singular  if  that  should  be  held  to  remain 
vested  in  the  overseers,  when  it  is  clear  that  they  are 
deprived  by  the  legislature  of  all  power  or  control  over 
the  property,  and  of  all  interest  in  it.  Stat.  Bh6  W,  4. 
c,  69.  s,  3.  authorizes  the  guardians  to  "  sell,  exchange, 
let,  or  otherwise  dispose  of  any  workhouses "  &c.,  and 
to  "convey,  assign,  or  transfer  the  same  to  the  pur- 
chasers yet  if  the  argument  for  the  plaintiff  is  to  pre- 
vail, the  overseers  may  eject  the  guardians  at  any  time, 
and  the  guardians  may  convey  property  which  is  not 


(a)  7  J.  §•  E.  356. 


their 
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their  own.  {Patteson  J.  A  statute  may  give  me  power  1840. 
to  sell  another's  estate.]    So  inconvenient  a  separation 

Doe  dem. 

of  the  legal  estate  and  the  disposing  power,  will  not  be  Norton 

against 

presumed  to  have  been  intended.  [Patteson  J.  It  is  Webster. 
clear  the  legislature  did  not  mean  that  they  should  be 
united  in  all  cases ;  for  the  same  section  legalises  a  sale, 
by  the  guardians,  of  property  ^'vested  in  trustees  or 
feolFees  in  trust "  for  the  parish.]  The  control  given  to 
the  guardians  of  the  union  is  so  extensive,  that  they 
may  even  exclude  the  overseers  from  a  workhouse,  and 
thereby  take  away  their  right  of  entry ;  yet  the  plaintiff 
must  still  contend  that  ejectment  will  lie  on  the  demise 
of  the  overseers.  Then  as  to  the  admissibility  of  the 
conditions  of  sale  and  declarations  of  the  defendant,  the 
authorities  cited  in  the  note  to  Smith  v.  Martin  (a)  shew 
that  the  garden  passed  by  the  word  "  appurtenances," 
and  even  without  that  word.  \_Patteson  J.  The  cases 
do  not  shew  that  a  garden  must  pass.]  If  there  was  a 
garden  appurtenant  at  the  time  of  the  sale,  the  legal 
effect  of  the  conveyance  is  to  pass  it;  and  this  effect 
cannot  be  contradicted  by  parol  or  extrinsic  evidence. 
The  very  exception  in  the  conditions  is  a  proof  that, 
but  for  that  exception,  the  garden  would  have  been  in- 
cluded in  the  sale,  and  have  passed.  IPatteson  J.  The 
words  of  the  deed  are  remarkable :  it  specifies  "  gardens" 
in  connexion  with  the  "  cottages,"  but  omits  to  mention 
any  garden  in  speaking  of  the  workhouse.]  As  the 
word  "  appurtenances  "  may  include  a  garden,  it  might 
be  a  question  for  the  jury  whether  the  garden  passed  by 
that  word ;  but  the  judge  ought  not  to  have  misled  them 
by  admitting  verbal  declarations  of  the  vendee  after  the 

(a)  2  Wms.  Saund.  400,  401,  note  (2),  citing,  among  other  authorities, 
Co.  Liu  5.  b.,  56.  a.,b.  j  Chard  v.  TmcJc,  3  Leo7i.  214.,  S.  C,  Cro.  El.  89. 

G  g  2  sale. 
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sale.  \_PaUeson  J.  referred  to  Beaumont  v.  Field  (a).] 
That  was  a  case  of  latent  ambiguity.  A  deed  con- 
veyed coal  mines  in  lands  occupied  by  A, ;  the  evi- 
dence shewed  that  there  were  no  lands  occupied  by  A.; 
and  the  court  held  that  letters,  written  by  the  grantor's 
agent  to  the  grantee  before  the  sale,  were  admissible  to 
explain  what  lands  were  meant.  Here  there  is  no 
ambiguity.  The  deed  is  sufficient  to  convey  the  gar- 
den, and  there  is  a  garden  capable  of  being  conveyed, 
and  corresponding  with  the  general  description  of  the 
parcels. 

Lord  Denman  C.  J.  I  have  some  doubt  as  to  the 
admissibility  of  the  witnesses.  But  I  think  that  in  order 
to  disqualify  them,  the  evidence  should  be  sufficient  to 
satisfy  the  court  that  they  were  under  a  personal  en- 
gagement to  contribute  to  the  expenses  of  the  suit. 
Here  the  evidence  was  ambiguous  and  not  satisfactory. 
I  have  no  doubt,  however,  that  the  opinion  of  the  Judge 
at  Nisi  Prius  is  always  subject  to  the  revision  of  this 
court.  With  regard  to  the  effect  of  the  late  statutes 
on  the  estate  of  the  overseers,  the  language  of  the 
clauses  referred  to  is  certainly  very  large,  but  not  suf- 
ficient to  devest  the  property  out  of  the  parish  officers. 
The  stat.  5  &  6  4.  c.  69.  confers  upon  the  guardians 
very  extensive  powers  over  the  parish  property;  but 
they  are  consistent  with  the  continuance  of  the  legal 
estate  in  other  persons.  As  to  the  admissibility  of  the 
evidence  in  explanation  of  the  deed  of  conveyance,  we 
will  take  time  to  consider. 

;  (a)  1  B.  ^  Aid.  247. 

Patteson 


1840. 


Doe  dem. 

Norton 
against 
Webster. 
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Patteson  J.  The  agreement  between  the  witnesses 
and  the  overseers  amounts  to  no  more  than  a  consent 
that  the  action  shall  be  brought,  and  that  the  witnesses 
shall  be  rated  with  other  inhabitants  in  proportion  to 
their  lands  in  the  parish.  Upon  the  operation  of  the 
acts  of  parliament  on  the  legal  interests  of  the  parish 
officers,  I  feel  no  doubt.  It  is  not  credible  that  the 
legislature  should  have  omitted  to  transfer  to  the  guar- 
dians the  legal  estate  in  the  parish  property  in  express 
terms,  if  any  alteration  in  this  respect  had  been  in- 
tended. If  the  guardians  should  experience  any  ob- 
struction from  the  overseers  in  the  exercise  of  their 
powers,  they  may  resort  to  a  court  of  equity,  or  other 
proceedings,  for  the  purpose  of  compelling  submission. 


1840. 

Doe  dem. 
Norton 
against 

Webster. 


Williams  J.  (a).  Though  the  opinion  of  the  Judge 
on  the  facts  rendering  a  witness  incompetent  is  not  final, 
but  is  subject  to  the  correction  of  the  court,  yet,  in  this 
case,  the  evidence  is  equivocal,  and  is  capable  of  being 
explained  in  the  manner  suggested  by  the  learned  Judge 
at  the  trial. 

Cur.  adv,  vulf. 


On  a  subsequent  day  of  the  sittings  (Jime  24th)  the 
judgment  of  the  court  was  delivered  by 

Lord  Denman  C.  J.  We  have  already  disposed  of  all 
the  points  arising  in  this  case  but  one,  the  admission  of 
the  conditions  of  sale  and  of  the  defendant's  declarations 
as  to  the  extent  of  a  purchase  which  he  had  made  ;  those 
were  supposed  to  vary  the  terms  of  the  purchase  deed. 


(a)  Three  judges  only  were  present. 
Gg  3 


The 
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1840.      The  question  was,  whether  a  garden  was  conveyed,  to- 

  gether  with  a  workhouse,  under  the  words,  "  with  the 

Norton  appurtenances  thereunto  belonging."  Now  the  cases  cited 
wSsTEK.  by  Mr.  Serjeant  Williams  in  the  note  to  Smith  v.  Mar- 
tin («),  and  the  case  of  Buch  v.  Nurton  (6),  shew  that 
the  garden,  if  occupied  with  the  house,  would  certainly 
pass  by  the  word  "appurtenances."  It  was  proved 
in  this  case  that  it  was  occupied  with  the  workhouse, 
and  therefore  it  is  strictly  within  the  meaning  of  the 
words  of  the  deed.  No  doubt  evidence  was  admissible 
to  shew  that  it  was  not  occupied  with  the  workhouse, 
and  so  was  not  appurtenant  to  it.  But,  beyond  that, 
the  conditions  of  sale  were  received  in  evidence  to  shew 
that  it  was  expressly  excepted  out  of  the  sale ;  and  de- 
clarations of  the  defendant  were  received  that  he  had 
not  bought  it.  This  evidence  went  to  contradict  the 
deed,  not  to  apply  the  words  of  it  to  any  particular 
thing ;  and  indeed,  as  was  argued  at  the  bar,  the  very 
exception  of  the  garden,  in  the  conditions  of  sale,  shews 
that,  if  not  excepted,  it  would  have  passed,  and  there- 
fore shews  that  to  let  in  evidence  of  the  exception  is, 
in  truth,  to  add  to  the  deed  an  exception  which  con- 
tradicts it  as  it  now  stands.  Then  the  case  of  Doe  dem, 
•  Preedy  v.  Holtom  {c)  is  directly  in  point  to  shew  that 
the  evidence  was  not  receivable  for  such  purpose.  Upon 
this  ground  we  think  that  there  must  be  a  new  trial. 
S.  Rule  absolute  for  a  new  trial. 


(a)  2  Wms.  Saundersy  400. 
(c)  4^A.S^E.  76, 


(b)  1  j5.  ^  P.  53. 
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Doe  on  the  Demise  of  John  Allen  against  Friday, 
Thomas  Allen. 


JgJECTMENT.    On  the  trial,  before  Patteson  J.,  at  Devise  to  John 

the  Gloucestershire  Spring  assizes,  1839,  both  the  ton^iT.^^, 

lessor  of  the  plaintiff  and  the  defendant  claimed  under  the'^^payment^of 

the  will  of  Hannah  Coleman,  by  which  she  devised  all  ^^f  "to  each 

'     J  and  every 

her  estates  to  her  brother  Thomas  Allen  and  Anne  his  the  brothers 

and  sisters  of 

wife  for  their  lives,  and  the  life  of  the  survivor ;  remainder  the  aforesaid 

John."   At  the 

"  to  John  Allen,  the  grandson  of  my  said  brother  Thomas,  time  of  making 

his  heirs  and  assigns,  charged  nevertheless,  and  I  hereby  were  two  per- 

charge  the  same,  with  the  payments  of  the  sum  of  100/.  ^/jn^.7g?and- 

to  each  and  every  the  brothers  and  sisters  of  the  afore-  onTo^A^om' 

said  John  Allen,  to  whom  I  give  the  same  accordingly."  brothersTnd 

The  will  further  directed  that  the  said  sum  of  100/.  several  sisters; 

the  other  had 

should  be  paid  within  a  year  after  the  death  of  the  tes-  only  one  bro- 
ther and  one 

tatrix.    At  the  time  of  making  the  will,  there  were  two  sister 
persons  of  the  name  of  John  Allen,  each  being  a  grand-  parol  evidence 
son  of  the  testatrix's  brother  Thomas;  one  of  them,  the  ofthTdevisor^ 
lessor  of  the  plaintiff,  had  three  brothers  and  four  {gfthtr^^ro-' 
sisters.    The  other,  under  whom  the  defendant  claimed  P^^'ty  to  the 

grandson  vrho 

as  heir,  had  only  one  brother  and  one  sister.    Evidence  had  only  one 

brother  and 

was  offered,  on  the  part  of  the  defendant,  of  declarations,  sister,  were  ad- 
made  by  the  testatrix,  after  the  date  of  the  will,  that  she  shew  which 
had  left  the  property  to  the  John  Allen  under  whom  the  fhou?d°ake 
defendant  claimed;  and  also  that  the  whole  property  Revise •^'^^ 
devised  was  not  worth  400/.    It  was  contended,  on  the  '^^ 

was  no  objec- 

part  of  the  plaintiff,  that,  as  the  will  shewed  on  the  tion  to  such 

evidence  that 

face  of  it  that  the  person  designated  as  John  Allen  was  the  declarations 
one  that  had  several  brothers  and  sisters,  and,  as  there  quentTo  the 

^       .  making  of  the 

Ct  g  4  was  will. 
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1840. 


Doe  dem. 

Allen 
^  against 

Allen. 


was  only  one  John  Allen  who  answered  that  description, 
there  was  no  such  ambiguity  as  to  let  in  extrinsic  evi- 
dence of  the  person  intended.  It  was  further  contended 
that,  at  all  events,  declarations  subsequent  to  the  making 
of  the  will  were  not  admissible.  The  Judge  admitted 
the  evidence,  and  the  jury  found  a  verdict  for  the  de- 
fendant. 

In  the  following  term,  Ludlow  Serjt.  obtained  a  rule 
nisi  for  a  new  trial,  citing  Doe  dem,  Westlake  v.  West- 
lake  {a),  Hampshire  v.  Peirce  (b),  and  Wigram  on  the 
"  Admission  of  extrinsic  evidence  in  aid  of  the  inter- 
pretation of  Wills"  p.  101.  (3d  ed.),  were  also  referred 
to  by  the  court. 

Whitmore  now  shewed  cause  (c).  Parol  evidence  is 
admissible,  according  to  the  principle  of  Doe  dem,  Gord 
y.  Needs  (d).  There  is  no  case  opposed  to  this.  In  Doe 
dem,  Hiscocks  v.  Hiscocks  [e)  there  was,  in  fact,  no  one 
person  whose  description  corresponded  with  the  de- 
scription in  the  will ;  the  <3evise  was  therefore  void  for 
uncertainty.  Here  there  are  two  persons  qualified  to 
take  under  the  will ;  and  the  uncertainty  arising  from 
parol  evidence  may  be  explained  by  the  same  evidence  ; 
Jones  V.  Neiioman  (g).  Then,  if  declarations  of  the  tes- 
tatrix be  admissible,  there  is  no  distinction  between 
contemporaneous  and  subsequent  ones.  Previous  de- 
clarations of  intention  are  properly  excluded,  because 
the  devisor  may  have  altered  such  intention  before  the 
making  of  the  will ;  and  this  was  the  ground  of  exclu- 
sion in  Thomas  v.  Thomas  (h).     In  Whitaker  v.  Ta- 

(a)  4  J9.  ^  Aid.  57.  {b)  2  Ves.  sen.  216. 

(c)  Before  Lord  Denman  C.  J.,  Pattesori,  and  Williams  Js. 


(d)  2M.  §•  W.  129. 
(5)  1  W.  JBL  60. 


(e)  5M.^  JV.363. 
(h)  6  T,  JR.  671. 


tham 
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tJiam  (a)  subsequent  decLarations  were  held  inadmissible,  1840. 
because  they  related,  not  to  what  the  testator  had  done, 

Doe  dem. 

or  intended  to  do,  by  his  will,  but  to  what  he  wished  Allkn 

against 

to  be  done  at  the  time  of  speaking.  [Patteson  J.  men-  Allen. 
tioned  Strode  v.  Russell  (b),'] 

Ludlow  Serjt,  contra.  The  authorities  applicable  to 
this  case  are  all  referred  to  in  Doe  dem,  Hiscoch  v. 
HiscocJcs  (c),  and  they  establish  this  proposition,  that, 
where  there  is  a  person  in  existence  who  exactly  satisfies 
the  description  in  the  will,  all  further  parol  evidence  is 
inadmissible  to  contradict  or  control  the  language  of  the 
devisor.  Evidence  of  the  state  and  circumstances  of 
the  family,  and  of  the  property,  was  admitted  without 
objection ;  but  as  soon  as  that  evidence  had  sufficiently 
identified  the  person  of  the  devisee,  all  inquiry  as  to 
the  person  supposed  to  be  really  meant  by  the  devisor 
was  superfluous  and  improper.  The  will  designated  a 
grandson  John,  who  had  several  brothers  and  several 
sisters,  and  the  lessor  of  the  plaintiff  was  the  only 
grandson  who  satisfied  that  designation.  \_PattesGn  J.  , 
There  are  more  than  one  inaccuracy  in  the  will.  The 
testatrix  charges  the  devise  to  the  grandson  with  pay- 
ments which  are  to  be  made  within  a  year  after  her 
death,  although  such  devise  could  not  take  effect  until 
the  previous  life  estate  of  her  brother  and  sister-in-law 
was  determined.] 

Cur.  adv*  vtdt. 

On  a  subsequent  day  in  these  sittings  {June  24th)  the 
judgment  of  the  court  was  delivered  by 

(a)  7  Bing.  628. 

(6)  2  Vern.  625.    See  also  the  authorities  cited  in  note  {q),  Wigram, 
(cited  ante,  p.  452.)  p.  162. 
(c)  SM.^W.  363. 

Lord 
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1840.  Lord  Denman  C.J.  The  devise  in  this  case  was  to 
  "  John  Allen,  the  grandson  of  my  said  brother  Thomas, 

Doe  dera. 

AiLEN  his  heirs  and  assigns,  charged  nevertheless,  and  I  hereby 
Allen.      charge  the  same  with  the  payment  of  the  sum  of  100/. 

to  each  and  every  the  brothers  and  sisters  of  the  afore- 
said John  Allen,  to  whom  I  give  the  same  accordingly." 

At  the  time  of  the  making  of  the  will,  there  were  two 
persons  of  the  name  of  John  Allen,  each  being  a  grand- 
son of  the  testatrix's  brother  Thomas  ;  one  of  them  (the 
lessor  of  the  plaintiff)  had  three  brothers  and  four  sisters. 
The  other  (under  whom  the  defendant  claimed)  had 
one  brother  and  one  sister. 

It  was  argued  for  the  plaintiflp  that  the  words,  "  each 
and  every  of  the  brothers  and  sisters  of  the  aforesaid 
John  Allen,^^  were  to  be  taken  as  part  of  the  description 
of  the  devisee,  and  that  as  one  John  Allen  only  had 
more  than  one  brother  and  one  sister,  he  was  the  per- 
son described  conclusively.  We  think,  however,  that 
those  words  are  not  part  of  the  description  of  the  de- 
visee, and  that  they  do  not  conclusively  apply  the  words 
of  the  devise  to  the  lessor  of  the  plaintiff,  but  furnish  an 
argument  only,  in  the  same  manner  as  other  evidence  of 
extrinsic  facts.  This  then  is  a  case  directly  within  the 
authority  of  Cheynei/s  Case  (a),  and  of  the  recent  case  of 
Doe  dem,  Gord  v.  Needs  (b).  It  is  also  within  the  very 
i  terms  of  the  only  case  in  which,  according  to  the  opinion 
of  the  Court  of  Exchequer  thrown  out  in  their  judgment 
in  Doe  dem,  Hiscocksy,  Hzscocks  (c),  declarations  of  the 
testator  can  be  received  as  evidence  of  his  intention. 

In  the  whole  list  of  cases  on  this  subject,  no  one  can 

(a)  5  Rep.  68  a.  (6)  2  M.  ^  W.  129. 

(c)  5M.8f  W,  363.    See  judgment,  ibid.  p.  368,  369. 


be 
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be  found  in  which  such  evidence,  under  such  circum-  1840. 
stances,  has  been  excluded. 

Doe  dem. 

The  only  remaining  point  is,  whether  the  time  when  Allen 

against 

those  declarations  were  made,  viz.  some  months  after  Allek. 
the  will  was  executed,  makes  any  difference.  Cases  are 
referred  to  in  the  books  to  shew  that  declarations  con- 
temporaneous with  the  will  are  alone  to  be  received ; 
but,  on  examination,  none  of  them  establish  such  a 
distinction.  Neither  has  any  argument  been  adduced 
which  convinces  us  that  those  subsequent  to  the  will 
ought  to  be  excluded,  wherever  any  evidence  of  de- 
clarations can  be  received.  They  may  have  more  or 
less  weight  according  to  the  time  and  circumstances 
under  which  they  were  made,  but  their  admissibility 
depends  entirely  on  other  considerations.  In  this  case, 
therefore,  the  rule  for  a  new  trial  must  be  discharged. 
S.  Rule  discharged. 


Adams  against  Jones.  Saturday, 


June  20th. 


ASSUMPSIT  by  mdorsee  against  acceptor  of  a  bill  of  indorsee 
1  1  1  -r  7     -n    7  7  1  against  accep- 

exchange  drawn  by  one  John  Foulkes  on,  and  ac-  tor  of  a  bill  of 
cepted  by,  defendant,  and  by  the  said  Foulkes  indorsed  dmwn  by  F., 

to  the  plaintiff.  and  by  him  ' 

^  indorsed  to 

Plea,  that  the  said  bill  of  exchange  was  accepted  by  \^^^^^\^^^^^' 
defendant  for  and  on  account  of  monies  due  from  de-  doused  it  in 

blank,  and  de- 
fendant to  the  said  John  Foulkes  in  respect  of  the  sale  livered  it  to 

plaintiff  as  the 

agent  of  one  R,y  to  whom  F.  was  indebted,  for  the  purpose  and  on  the  terms  that 
plaintiff  should  deliver  it  to  R.  on  account  of  the  debt ;  that  plaintiff  received  it  as 
such  agent  only,  and  for  such  purpose  &c.,  and  without  consideration  ;  that  plaintiff 
detained  the  bill  in  breach  of  his  duty  and  in  fraud  of  R.,  who  claimed  the  bill,  dissented 
from  the  action,  and  required  defendant  not  to  pay  the  amount  to  plaintiff: 

Held,  after  verdict,  that  as  the  plea  shewed  no  delivery  to  plaintiff  as  iyidorsee,  it 
amounted  to  a  constructive  denial  of  the  indorsement  to  him,  and  was  therefore  good  in 
substance,  though  bad  on  special  demurrer, 

by 
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1840.      by  Foulkes  to  defendant  of  a  share  of  a  lease  then  held 
by  the  said  'Foulkes^  for  digging  and  getting  lead  ore 
against      from  a  Certain  mine  &c.,  which  said  lease  had  thereto- 

JONES. 

fore  been  sold  and  assigned  to  'Foulkes  by  one  Ed*ward 
ItohertSi  to  whom  it  had  been  granted ;  that  at  the  time 
of  accepting  the  said  bill,  there  was  due  from  Foulkes  to 
Roberts  on  account  of  the  said  sale  and  assignment  a 
large  sum,  exceeding  the  amount  of  the  bill  of  exchange, 
to  wit  &c. ;  and  that  defendant  accepted  and  delivered 
the  said  bill  to  Foulkes^  who  received  the  same  on  ac- 
count of  the  sum  so  due  from  defendant  to  him,  and 
upon  no  other  consideration ;  and  that  Foulkes  then  in- 
dorsed the  said  bill  in  blank,  and  delivered  the  same  to 
plaintiff  as  the  agent  of  Roberts^  and  for  the  purpose 
and  on  the  terms  that  plaintiff  should  deliver  the  same 
to  Roberts  for  and  on  account  of  a  part  of  the  monies 
then  due  from  Foulkes  to  Roberts  in  respect  of  the  said 
sale  and  assignment ;  and  plaintiff  then  took  and  re- 
ceived the  said  bill,  and  from  thence  held  and  still  holds 
the  same  as  the  agent  only  of  the  said  Roberts,  and  for 
the  purpose  and  upon  the  terms  aforesaid,  and  without 
having  given  any  value  or  consideration  for  the  same ; 
that  plaintiff  did  not,  nor  would  at  any  time,  deliver  the 
said  bill  to  Roberts  ;  but,  on  the  contrary,  in  breach  and 
violation  of  his  duty  as  such  agent,  and  in  fraud  of 
Roberts,  wrongfully  and  without  the  consent  of  Roberts, 
kept  and  retained  the  said  bill  to  his  own  use  and 
benefit.  Averment,  that  Roberts,  before  and  at  the 
commencement  of  the  suit,  claimed  and  still  claims  to 
be  entitled  to  the  said  bill  and  to  the  money  therein 
mentioned,  and  dissented  and  still  dissents  from  the 
plaintiff  suing  for  and  recovering  the  same  in  his  own 

name : 
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name ;  and  has  required  defendant  not  to  pay  the  same 
or  any  part  thereof  to  the  plaintiff.  Verification. 

Replication,  de  injuria  generally  &c.,  on  which  issue 
was  joined. 

On  the  trial  before  Williams  J.  at  the  Flintshire 
Spring  assizes,  1839,  a  verdict  was  found  for  the  de- 
fendant. 

In  the  following  term  Jervis  obtained  a  rule  nisi  for 
judgment  for  the  plaintiff,  non  obstante  veredicto,  on 
the  ground  that  the  plea  disclosed  no  defence  to  the 
action. 

Crompton  now  shewed  cause  (a).  The  plea  shews  that 
the  plaintiff  had  no  title  to  sue.  He  holds  the  bill  only 
as  servant  of  Roberts,  the  real  indorsee,  whose  property 
he  has  embezzled.  The  plea  states  that  Roberts  dissents 
from  the  action,  and  has  required  payment  to  himself; 
so  that  the  defendant  cannot  shew  payment  to  the  plain- 
tiff in  discharge  of  his  liability  to  Roberts.  It  is  true 
that  the  plea  might  probably  have  been  held  bad  on 
special  demurrer  as  amounting  to  an  argumentative  tra- 
verse of  the  indorsement ;  but  that  is  no  objection  now. 
To  allow  the  plaintiff  to  recover  will  be  extending  the 
privilege  of  the  holders  of  bills  further  than  the  law 
merchant  warrants.  The  plaintiff  is  a  mala  fide  holder, 
without  consideration  and  without  authority  from  the 
bona  fide  holder.  He  seeks  to  enforce  a  right  of  action  » 
ex  turpi  causa.  Treuttel  v.  Barandon  (b)  shews  that 
indorsement  to  an  agent,  for  the  special  use  of  a  third 
person,  will  not  give  the  agent  any  disposing  power 
over  a  bill  for  his  own  purposes.    Here,  too,  the  in- 

(a)  Before  Ijord  DenvianC.  J.  y  Patteson,  WiUia7ns,  and  Coleridge  J s, 

(b)  8  Taunt.  100. 

dorsement 
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Jones, 


458 


CASES  IN  TRINITY  VACATION 


1840.      dorsement  was  not  specially  to  the  plaintiff.    If  the 
defendant  were  to  pay  the  amount  and  obtain  possession 

Adams 

against      of  the  bill,  Roberts  might  sue  the  defendant  in  trover. 

Jones, 

The  mere  production  of  a  bill,  though  indorsed  in 
blank,  will  not  entitle  a  person  to  sue  on  it  who  chooses 
to  call  himself  the  indorsee,  where  the  evidence  shews 
that  there  was  no  delivery  to  him  as  such ;  Machell  v. 
Kinnear  (a). 

Welsby,  contra.  The  plea  does  not  shew  that  the  plain- 
tiff originally  obtained  the  bill  by  any  fraud,  nor  does 
it  state  that  the  plaintiff  had  no  authority  to  sue  for  or 
to  receive  the  money.  What  is  it  to  the  acceptor  that 
Roberts  may  be  entitled  to  the  money  as  between  him 
and  the  plaintiff?  The  plaintiff  will  become  a  trustee 
for  Roberts  ;  but,  as  between  Roberts  and  the  defendant, 
payment  to  the  plaintiff  will  be  a  discharge.  Noel  v. 
Rich  (b)  is  an  authority.  There,  the  indorsee,  by  de- 
livery, of  a  prior  holder,  to  whom  the  drawer  had  given 
a  bill  for  the  purpose  of  getting  it  discounted,  was  held 
entitled  to  recover  against  the  drawer,  though  he  had 
notice  of  the  breach  of  faith. 

Cur.  adv.  mlt. 

On  a  subsequent  day  of  these  sittings  (June  24th)  the 
judgment  of  the  court  was  delivered  by 

Lord  Denman  C.  J.  This  was  an  action  by  the  in- 
dorsee against  the  acceptor  of  a  bill  of  exchange.  The 
plea  was  as  follows.    [His  Lordship  read  the  plea.] 

The  replication  was  de  injuria.    A  verdict  was  found 


(a)  1  Star.  N,  P.  C.  499. 


(&)  2C.M.4;  B,  360. 

for 
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for  the  defendant.  Afterwards  a  rule  nisi  was  obtained  1840. 
to  enter  judgment  for  the  plaintiff  non  obstante  vere- 

Adams 

dicto.  The  plea  does  not  admit  an  indorsement  from  agaimt 
Foulkes  to  the  plaintiff,  and  might  possibly  be  bad,  on 
special  demurrer,  for  that  reason.  It  states  that  Foulkes, 
the  payee,  indorsed  the  bill  in  blank,  and  delivered  it 
to  the  plaintiff  as  agent  for  one  Roberts^  for  the  purpose 
that  the  plaintiff  should  deliver  it  to  Roberts  in  part 
payment  of  a  debt  due  from  Foulkes  to  Roberts,  and  that 
the  plaintiff  gave  no  consideration  for  it.  The  declar- 
ation avers  that  Foulkes  indorsed  the  bill  to  the  plaintiff. 
Now  a  bill  may  be  indorsed  to  a  party  in  two  ways ; 
either  by  a  special  indorsement,  making  it  payable  to 
that  party ;  or  by  a  blank  indorsement,  and  delivery  to 
that  party.  In  the  latter  way,  at  all  events,  if  not  in  the 
former,  the  bill  must  be  delivered  to  the  party  as  in- 
dorsee, in  order  to  constitute  an  indorsement  to  him. 
But  this  plea  avers  that  the  bill  was  indorsed  in  blank, 
and  delivered  to  the  plaintiff,  not  as  indorsee,  but  as 
agent  only  for  another  to  whom  he  was  to  deliver  it, 
and  who  was  the  real  indorsee.  We  think,  therefore, 
that  it  is  a  constructive  denial  that  the  bill  was  indorsed 
to  the  plaintiff,  and  that  it  is  good  in  the  present  stage 
of  proceedings,  however  open  it  may  have  been  to  a 
special  demurrer.  A  judgment  non  obstante  veredicto 
is  always  upon  the  merits,  and  never  granted  but  in  a 
very  clear  case,  where  it  is  apparent  that,  in  any  way  of 
putting  the  case,  the  defendant  can  have  no  merits. 

Such  is  not  the  case  here.    The  plea  is  substantially 
good,  and  the  rule  must  be  discharged. 

S.  Rule  discharged  (a), 

(a)  See  Marston  v.  Alleriy  81/.^  W,  494. 
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Satimlm/,  KiNG  agaiUSt  BURRELL. 

June  20th. 

An  overseer      T^EBT  for  the  penalty  of  50/.,  upon  stat.  5  &  6  4. 

who  neglects  to  /r*       i  i    •  n  •  •  i 

sign  the  burgess         c.i6.  5.48.  (lor  the  regulation  or  municipal  cor- 

hi?n  under^slct^  porations).  The  declaration  Stated,  that  defendant,  before 
^6W  4  %  76  ^^^^  neglect  and  refusal  thereinafter 

(Municipal  mentioned,  to  wit,  on  &c.  was  one  of  the  overseers  of 

Corporation 

Act),  incurs  the  the  poor  of  the  parish  of  St,  Margaret  in  the  borough 

penaltyimposed 

by  sect.  48.,      Qti  King s  Lynn  in  the  county  of  Norfolk,    That  it  was 

although  his  ,  r    1   P      l  i  n  ^ 

neglect  was  the  duty  oi  defendant,  as  such  overseer  oi  the  poor 

nor^ corrupt!"^  ^^^4  Parish,  and  of  the  other  overseers  of  the 

of  rprinted^^*^^  P°^^           ^^^^  parish,  on  the  day  and  year  aforesaid, 

burgess  list  by  make  out  an  alphabetical  list  of  the  burgesses  in  the 

an  overseer,  ^  " 

whose  name  is   said  parish,  that  is  to  say,  of  all  persons  who  should 

inserted  in  it  as  ^ 

a  burgess,  and  be  entitled  to  be  enrolled  in  the  burgess  roll  of  the 

rected  the  list  Said  borough  for  that  year,  according  to  the  provisions 

handwriting,  is  of  the  Statute  in  such  case  made  and  provided,  in  re- 

Jip-naturfonr  spcct  of  property  within  the  said  parish ;  and  that  de~ 
sect^^is fendant,  as  such  overseer,  ought  to  have  signed  such 

In  debt  for  bursess  list,  and  to  have  delivered  the  same  so  signed 

the  penalty  ts  '  & 

under  sect.  48.,  to  the  town  clerk  of  the  borough  aforesaid ;  yet  de- 

the  declaration  i-i  .i 

stated  it  to  be  fendant,  not  regardmg  his  duty  m  that  behalf,  and  not 
Sndant^  as       respecting  the  statute  in  such  case  made  and  provided, 

overseer,  with 

the  other  overseers,  to  make  out  and  sign  an  alphabetical  list  of  burgesses ;  and  averred 
that  defendant  unlawfully  neglected  and  refused  to  make  out  or  sign  such  list.  Held, 
on  motion  in  arrest  of  judgment  after  verdict  for  plaintiff,  that  it  was  unnecessary  to  shew 
that  the  others  did  not  sign  such  list ;  and  that,  if  the  signature  of  a  majority  was  a  signing 
by  all,  then,  as  the  verdict  found  that  defendfant  had  not  signed,  it  must  be  presumed 
that  the  majority  had  not  signed. 

Semble.    All  the  overseers  must  sign  the  burgess  list. 

Before  the  commencement  of  such  action,  no  previous  notice  of  action,  under  sect  133., 
need  be  given  by  the  plaintiff. 

Semble.  Where  a  parish  is  divided  by  a  local  act  into  nine  wards,  for  each  of  which  there 
is  a  separate  rate  and  separate  overseer  appointed,  who  is  also  overseer  for  the  whole  parish, 
all  the  overseers  must  join  in  making  out  one  burgess  list  for  the  whole  parish. 

unlawfully 
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unlawfully  neglected  and  refused  to  make  out  and  sign  1840. 

such  burgess  list  for  the  year  aforesaid;  and  did  not 

then,  or  at  any  time  before  or  since,  make  out  and  sign  against 

'  ^  BURRELL. 

the  same,  contrary  to  the  form  Sec,  whereby  &c.  Plea, 
Not  guilty. 

The  cause  was  tried  before  Tindal  C.  J.  at  the  Nor- 
folk i^w^  assizes,  1839,  when  it  appeared  that  the  pa- 
rish consisted  of  nine  wards,  for  each  of  which  a  separate 
overseer  was  appointed  under  the  provisions  of  a  local 
public  act  passed  48  G.  3.,  and  that  the  nine  overseers 
were  overseers  of  the  poor  of  the  whole  parish.  In  each 
ward  there  is  a  separate  rate,  but  the  aggregate  amount 
is  indiscriminately  applied  to  the  relief  of  the  whole 
parish.  In  September  1838,  agreeably  to  the  practice 
which  had  prevailed,  with  one  exception,  since  the  pass- 
ing of  the  act  5  &  6  W,  4.  c,  76.,  each  overseer  made 
an  alphabetical  list  for  his  own  ward  of  persons  en- 
titled to  be  on  the  burgess  list ;  and  each  (except  the 
defendant)  signed  his  own  list,  and  delivered  it  to  the 
town  clerk  of  the  borough,  who  printed  and  bound  the 
nine  lists  together.  Of  the  eight  signed  lists,  one  was 
delivered  on  the  6th  September,  the  rest  on  the  5th. 
The  nine  lists  so  united  were  afterwards  duly  revised, 
and  the  burgess  roll  made  therefrom.  The  defendant 
omitted  to  sign  his  list,  but  delivered  it  to  the  town 
clerk  on  the  5th  September,  upon  which  occasion  he 
inserted  the  name  of  a  person  who  had  been  omitted. 
His  own  name  was  also  printed  in  the  list  among  others 
entitled  to  be  burgesses.  A  municipal  election  had  since- 
taken  place,  and  no  one  had  been  prejudiced  by  the 
defendant's  neglect.  It  was  objected,  on  behalf  of  the 
defendant,  at  the  trial,  1.  That  no  notice  of  action  was 
given  as  required  by  sect.  ]  33  of  the  statute ;  2.  That 
there  was  a  sufficient  delivery  of  a  signed  listwithin  the 

Vol.  XII.  Hh  statute; 
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statute ;  3.  That  the  neglect  to  sign  should  be  shewn  to 
be  wilful  or  corrupt ;  4.  That  if  the  list  was  insufficient, 
the  action  should  have  been  brought  against  all  the  over- 
seers jointly.  The  Lord  Chief  Justice  directed  a  ver- 
dict to  be  found  for  the  plaintiff,  with  liberty  to  move. 

In  the  following  term  Sir  John  Campbell^  Attorney 
General,  obtained  a  rule  nisi  to  enter  a  nonsuit  upon 
the  three  first  grounds,  and  to  arrest  judgment  on  the 
ground  hereafter  stated. 

Kelly  and  O^Malley,  now  shewed  cause.    As  to  the 
objection  of  want  of  notice,  the  act  only  requires  it  in 
actions  against  persons  for  any  thing  done  "  in  pur- 
suance of"  the  act.    Here  the  offence  was  an  omission, 
and  the  defendant  was  acting  in  contravention  of  the 
statute.    [Sir  John  Campbell^  contra,  gave  up  this  ob- 
jection.  Lord  Denman  C.  J.   We  should  certainly  not 
make  the  rule  absolute  on  that  ground.]    As  to  the 
sufficiency  of  the  signature,  it  is  not  necessary  to  dis- 
cuss the  question  whether  the  eight  other  lists  were 
duly  signed,  because  the  list  in  question  was  not  signed 
at  all.    Binding  it  up  with  eight  other  signed  lists, 
containing,  in  all,  the  names  of  all  the  other  overseers, 
cannot  amount  to  a  valid  signing  by  the  defendant. 
Then  as  to  the  objection  that  the  omission  of  the  de- 
fendant was  not  wilful  or  corrupt,  the  statute  imposes 
the  penalty  for  the  mere  neglect  without  reference  to 
the  motive.    Section  15  enacts  that  on  the  5th  Sep- 
tember in  every  year,  the  overseers  of  the  poor  in  every 
parish  shall  make  out  an  alphabetical  list,  in  the  form 
appointed  by  the  act,  of  all  persons  who  shall  be  en- 
titled to  be  enrolled,  and  shall  sign  such  list,  and  shall 
deliver  the  same  to  the  town  clerk  on  the  said  5th  Sep' 
tember.    Sect.  48  enacts,  that  if  any  overseer  "  shall 

neglect 


1840. 

King 

against 

BuRRELLi, 
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neglect  or  refuse  to  make  out,  sign,  and  deliver  such  184.0. 
list  as  aforesaid,"  every  such  overseer  "  for  every  such  ~^ 
offence,  shall  forfeit  and  pay  the  sum  of  50/.,"  to  be  against 

BURRELL. 

recovered  by  any  person  who  will  sue  for  the  same. 
Here  the  defendant  "  neglected  to  make  out  and  sign" 
such  list ;  he  has  therefore  committed  the  offence,  and 
incurred  the  penalty.  The  act  gives  no  discretion  or 
choice  to  the  overseers.  They  must  sign  the  list.  The 
act  is  merely  ministerial.  It  is  objected,  that  if  a  single 
person  was  omitted,  however  undesignedly,  or  any  de- 
viation from  alphabetical  order  occurred  in  the  list, 
then  the  penalty  would  be  incurred,  according  to  the 
plaintiff's  construction  of  the  act.  It  is  enough  for 
the  present  to  say  that  this  action  is  founded  on  the 
neglect  of  a  simple,  easy,  and  important  duty,  about 
which  there  could  be  no  mistake ;  namely,  signing  the 
list.  To  form  one,  may  require  something  like  judg- 
ment and  discretion,  in  the  exercise  of  which  mere 
involuntary  error  may  not  be  punishable.  So  the 
mere  arrangement  or  order  of  the  names  may  not  be 
within  the  penal  clause.  It  is  observable,  that  the 
ParHamentary  Reform  Act,  2  W,  4.  c,  45.  s.  76.,  pro- 
vides a  penalty  only  in  cases  of  "  wilful"  disobedience 
of  the  act;  but  that  qualification  seems  to  have  been 
studiously  omitted  here.  Then  it  is  objected,  in  arrest 
of  judgment,  that  it  does  not  appear  by  the  declaration 
that  a  proper  list  has  not,  in  fact,  been  made  and  signed 
by  a  majority  of  the  overseers,  though  not  by  the  de- 
fendant. The  answer  is,  that  if  the  signature  of  a 
majority  is  a  signature  by  all,  then  the  averment  that 
the  defendant  did  not  sign,  is  equivalent  to  an  aver- 
ment that  the  majority  did  not  sign:  and  as  the  jury 
have  found  for  the  plaintiff,  it  must  now  be  assumed 
H  h  2  that 
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1840.      that  the  majority  never  signed.    If  a  perfect  and  re- 
gular  list  was  signed,  it  would  have  negatived  the 

King  o  o  d 

against       alleged  breach  of  duty  by  the  defendant,  as  stated  in 

3uRRELL.  111.  -nt  '  r 

the  declaration.  But,  in  fact,  it  was  the  duty  of  every 
one  of  the  overseers  to  sign.  The  act  of  the  majority 
is  not  the  act  of  all,  unless  it  be  so  specially  provided 
by  statute,  as  is  done  in  the  Parliamentary  Reform  Act, 
2  W.4<.  c,  45.  s.  79.  If  then  all  ought  to  sign  the  list, 
it  becomes  immaterial  to  enquire  whether  the  rest  of 
the  overseers  did  or  did  not  sign  it.  The  allegation  of 
the  duty,  and  the  breach  of  it,  exactly  follows  the  words 
of  the  statute,  and  is  therefore  sufficient. 

Sir  J,  Campbell,  Attorney  General,  B.  Andrews  and 
Gunning  contra.  The  action  is  for  unlawfully  neglect- 
ing and  refusing  to  make  out  and  sign  a  list.  Now  it 
is  clear  that  the  defendant  "  made  out"  a  list.  He 
also,  in  effect,  signed  it ;  for  his  own  name  was  included 
in  it,  and  he  recognized  the  insertion  of  his  name  by 
amending  the  list  with  his  own  hand.  In  Sau7iderson 
V.  Jackson  («),  a  printed  bill  of  parcels  containing  the 
vendor's  name,  and  recognized  by  the  vendor,  was  held 
to  have  a  sufficient  signature  within  the  Statute  of  Frauds. 
But  supposing  that  there  has  been  an  omission  to  sign, 
it  cannot  be  said  that  there  has  been  any  "  offence  " 
within  sect.  48.,  unless  the  omission  be  wilful.  The 
neglect  meant  by  the  statute  must  be  such  as  implies 
some  moral  guilt.  It  must  be  something  of  the  same 
nature  as  a  "  refusal."  There  must  be  such  an  animus 
in  the  defendant  as  would  have  caused  him  to  refuse,  if 
he  had  been  requested.  Here,  there  is  every  reason  for 
presuming  that  the  omission  was  accidental ;  that  the 

(a)  2  J?.  ^  P.  238, 

defendant 


IN  THE  Third  Year  of  VICTORIA. 


465 


defendant  bona  fide  intended  to  do  his  duty,  and  sup-  1840. 
posed  that  he  had  done  it.     If  any  other  construction   -  ^ 
were  put  on  the  act,  the  consequences  would  be  repugnant  against 

BURRELL. 

to  common  sense.  Inability  to  write  would  expose  the 
overseer  to  an  action.  If  the  list  were  not  alpha- 
betical, or  did  not  include  all  the  persons  entitled  to  be 
on  it,  a  literal  construction  of  the  act  would  bring  him 
within  the  penalty.  The  language  of  the  Parliamentary 
Reform  Act,  2  4.  45.  5.76.,  is  favourable  to  the 
defendant,  for  it  shews  the  intention  of  the  legislature 
in  a  case  exactly  parallel  with  the  present.  It  is  indeed 
impossible  to  suppose  that  corruption  and  accident  can 
be  regarded  by  it  as  equally  criminal.  Then  as  to  the 
objection  in  arrest  of  judgment,  the  declaration  is  bad, 
unless  all  the  overseers  must  sign.  But  it  has  been  re- 
peatedly decided  that  the  act  of  a  majority  of  public 
officers  is  the  act  of  all :  Rex  v.  Beeston  (a),  Reg.  v.  T/ie 
Justices  of  Cambridgeshire  {b).  The  averments  of  the  de- 
claration may  therefore  be  true,  and  yet  a  sufficient  list 
have  been  made  out  and  signed.  But  it  is  said  that  if 
the  signature  of  such  majority  is  sufficient,  then  the  jury 
would  have  found  that  the  defendant  had  in  fact  signed. 
It  is  clear,  however,  that  the  declaration  relies  on  the 
personal  default  of  the  defendant  alone,  for  it  distin- 
guishes the  duty  and  act  of  the  defendant  from  that  of 
"  other  overseers,"  and  evidently  supposes  the  omission 
of  any  one  to  be  actionable.  It  is  possible  that  one  of 
the  overseers  may  properly  withhold  his  signature ;  for 
he  may  disapprove  of  the  list,  and  may  even  render  him- 
self liable  to  a  penalty  by  signing  it.  If  then  the  proof 
of  the  declaration  is  consistent  with  the  innocence  of  the 

(a)  3  T.  R.  592.  (6)  7  A.  JEA80, 

H  h  3  defendant, 
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1840.  defendant,  it  is  bad  on  arrest  of  judgment;  for  no 
necessary  allegation,  omitted  in  pleading,  can  be  pre- 
sumed to  have  been  proved  on  the  trial ;  Jachon  v. 
Pesked  (a) ;  nor  is  there  any  rule  of  pleading  that  it  shall 
be  enough,  after  verdict,  to  have  exactly  followed  the 
words  of  the  statute  on  which  the  action  is  founded. 


King 

against 

BURRELL 


Lord  Denman  C.  J.    This  is  an  action  founded  on 
the  fifteenth  and  forty-eighth  sections  of  5  &  6  ^.4. 
c.  76. ;  and  it  is  important  to  observe,  that  they  are  the 
only  sections  which  provide  for  the  due  performance  of 
the  duties  imposed  upon  the  parish  officers  by  that  act. 
The  declaration  properly  states  a  neglect  and  refusal  by 
the  defendant  to  make  out  and  sign  such  a  list  as 
the  act  requires ;  and  it  is  now  contended  that  the  de- 
fendant is  entitled  to  have  a  nonsuit  entered,  either  be- 
cause he  has,  in  fact,  signed  such  a  list,  or  because  his 
neglect  to  sign  it  has  not,  at  all  events,  been  culpable  or 
wilful.   As  to  the  signature,  it  is  said  that  the  delivery  of 
the  nine  lists,  of  which  eight  were  actually  signed,  and 
the  ninth  contained  the  name  of  the  defendant,  is  equi- 
valent to  a  delivery  and  signature  by  the  defendant. 
But  the  neglect  of  the  defendant  comes  within  the  plain 
words  of  the  statute,  which  evidently  requires  that  the 
list  should  be  authenticated  by  the  separate  signature  of 
the  overseers.    The  insertion  of  the  defendant's  name 
in  the  body  of  the  list,  for  another  purpose,  is  not  a 
sufficient  compliance  with  the  act.    Then  it  is  said, 
that  the  neglect  must  be  wilful.    If  this  be  an  objection, 
it  is  also  one  in  arrest  of  judgment;  for  the  declaration 
does  not  allege  wilfulness.    But  it  is  unnecessary  either 


(a)  \M.  ^S.  234, 


to 
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to  allege  or  to  prove  it.     The  forty-eighth  section  is  a  1840. 
wise  and  prudent  provision  to  secure  the  due  execution 

King 

of  the  act,  by  officers  whose  business  it  is  to  learn  their  against 

BURRELL. 

duty,  and  to  do  it  accordingly.  Any  enquiry  into  the 
motives  or  cause  of  neglect  would  be  inexpedient.  It 
would  be  leaving  too  much  to  the  lenity  of  a  jury.  It 
has  been  argued,  that  if  mere  omission  is  construed  to 
be  an  oftence,  absurd  and  inconvenient  consequences 
would  ensue.  But  we  do  not  decide  that  mere  omission 
is  necessarily  equivalent  to  neglect.  Inability,  or  supe- 
rior force,  may  excuse  the  nonperformance  of  a  duty  by 
one  who  is  willing  to  do  it;  nor  does  it  follow  that  every 
noncompliance  with  the  directions  of  the  act  in  its 
minor  details,  such  as  a  deviation  from  the  alphabetical 
arrangement  prescribed  by  it,  will  bring  the  party 
within  the  penalty  of  the  forty-eighth  section.  Then, 
as  to  the  objection  in  arrest  of  judgment,  if  the  defend- 
ant is  bound  to  sign  the  list,  and  has  neglected  this 
duty,  it  is  no  answer  that  others  have  done  theirs.  It 
is  said  that  the  majority  may  have  signed,  and  that  a 
signing  by  the  major  part  is  a  signing  by  all.  If  so,  it 
must  now  be  assumed  that  a  majority  did  not  sign ;  for 
the  jury  would  otherwise  have  been  directed  to  find  for 
the  defendant.  But  it  rather  appears  to  be  the  duty  of 
all  the  overseers  to  sign :  and,  at  all  events,  the  defend- 
ant cannot  relieve  himself  from  the  consequence  of  his 
own  negligence  by  proving  that  other  overseers  have 
signed  other  lists. 

Patteson  J.   I  am  of  the  same  opinion.    It  is  as- 
sumed, in  this  case,  that  the  signature  of  the  majority 
would  be  sufficient.    If  that  be  so,  the  declaration  is 
H  h  4  cured 
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1840.      cured  by  the  verdict,  for  the  signature  of  the  rest  of  the 
overseers  would  then  have  been  a  signing  by  the  defend- 
against       ant,  which  the  jury,  who  must  be  presumed  to  have  been 

BuilKELL. 

properly  directed,  have  negatived.  But,  in  fact,  the 
majority  here  never  did  sign  the  defendant's  list.  It 
was  never  signed  by  any  overseer.  Indeed,  all  the  lists 
appear  to  me  to  have  been  imperfectly  signed.  In  this 
parish,  as  in  others,  the  overseers  should  deliver  a  single 
list,  which  all  of  them  should  sign.  It  is  true  that  we 
have  held  the  act  of  the  majority  to  be  the  act  of  all  in 
the  construction  of  the  statutes  relating  to  the  poor,  and 
other  acts;  but  the  language  of  sect.  48  is  remark- 
able. It  enacts  that,  "  if  any  overseer  "  shall  neglect  to 
sign  such  list,  then  "  evety  such  overseer  "  shall  forfeit 
50/.    This  shews  that  all  must  si^n.    Then  it  is  con- 

o 

tended  that  the  qualification  of  wilfulness  must  be  im- 
ported into  the  section.  Every  day  I  see  the  necessity 
of  not  importing  into  statutes  words  which  are  not  to  be 
found  there.  Such  a  mode  of  interpretation  only  gives 
occasion  to  endless  difficulties.  What,  then,  is  ne- 
glect ?  It  is  the  omission  to  do  some  duty  which  the 
party  is  able  to  do.  The  defendant  could  have  signed 
the  list :  that  is  not  denied  ;  but  he  did  not  sign.  He 
has  therefore  neglected  to  sign.  No  discretion  or  option 
was  left  to  him.  As  to  the  absurd  consequences  which 
are  deduced  from  a  decision  in  favour  of  the  plaintiff,  I 
confess  I  am  not  pressed  by  that  part  of  the  argument, 
"  Such  list "  does  not  necessarily  mean  a  correct  and 
perfect  list,  but  a  list  of  such  a  kind  and  description  as 
the  act  requires.  The  omission  of  some  names,  or  the 
want  of  exact  alphabetical  collocation  of  others,  would 
not  prevent  it  from  being  such  a  list.  Whether  a  gross 
and  total  disregard  of  the  directions  of  the  statute  even 

in 
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in  this  respect,  might  not  bring  the  overseers  within  the 
penalties  of  the  act,  I  do  not  know  ;  and  it  is  needless  to 
discuss.  It  is  urged  that  this  construction  of  the  act 
puts  accident  and  corruption  on  the  same  footing.  It 
seems  to  me  that  the  act  intends  that  the  penalty  under 
sect.  48  shall  be  the  same  for  both  ;  but  other  and  heavier 
penalties  attach  to  a  corrupt  violation  or  disregard  of  duty. 

Williams  J.  I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  to  the  bare  fact  of  neglect  wilfulness  must 
be  superadded,  in  order  to  make  the  defendant  liable  to 
the  penalty.  Where  no  vis  major  or  inability  intervenes, 
omitting  to  do  what  ought  to  be  done  is  neglect.  Why 
then  should  we  be  called  upon  to  introduce  new  terms  into 
the  statute  ?  The  defendant's  list  was  not  signed  at  all, 
either  by  himself  or  by  any  other  overseers.  It  is  un- 
necessary therefore  to  consider  whether  the  lists  were 
in  other  respects  duly  made  out,  or  wholly  misconceived. 
As  to  the  last  point,  the  act  of  a  majority  is  not  enough. 
Each  overseer  is  required  to  sign.  But  if  the  law  were 
otherwise,  we  must  presume,  after  a  verdict  for  the  plain- 
tiff;  that  the  majority  have  not  signed. 

Coleridge  J.  I  own  I  have  been  in  some  degree 
moved  by  the  apparent  hardship  of  the  case,  but,  on  the 
whole,  I  see  no  reason  to  differ  from  the  rest  of  the  court. 
If  all  must  sign,  it  must  then  be  admitted  that  the  declar- 
ation is  unexceptionable.  If  a  signing  by  the  major 
part  is  sufficient,  even  then  no  such  signature  in  this 
case  was  proved,  or  can  be  presumed.  The  defendant 
has  contravened  the  act  by  omitting  to  sign  the  list, 
without  shewing  any  lawful  excuse.  This  is  a  "  neglect " 
within  the  act.     Forgetfulness  or  carelessness  is  no 

such 
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1840.      such  lawful  excuse.    It  is  true  that  the  penal  part  of 
the  act  may  press  with  more  severity  in  one  class  of 
against      cascs  than  in  another ;  but  with  that  we  have  no  con- 

BURREI.L. 

cern.  The  law  is  so  written,  and  we  cannot  help  the 
consequences. 

S.  Rule  discharged. 


Monday,  Rix  against  Borton  and  Another. 

June  22d. 

j^at.  5  'JpRESPASS  for  assaulting  and  imprisoning  plaintiff, 

sect.  109,  re-  Plea,  Not  guilty  (by  statute), 

one  d'aysTo'tice  At  the  trial  before  Tindal  C.  J.  at  the  NorfolJc  Lent 

against  justices  assizes  1839,  the  plaintiff  obtained  a  verdict  subject  to  a 

anything  done  motion  for  a  nousuit.    The  plaintiff  had  been  convicted 

under  that  act,  defendants,  who  were  justices  of  the  peace,  under 

does  not  im-  '  j  r  j 

pliedly  repeal    5  &  6  J^.  4.  c.  50.  s.  75.,  for  illegally  releasing  catde 

the  privilege  of  '  &     J  & 

a  justice  of  the  impounded  for  straying  on  a  highway,  and  had  been 

peace  to  have  a 

month's  notice  committed  for  default  of  payment  of  the  penalty.  The 
c.  44.  s.\.  '  plaintiff  served  the  defendants  with  notice  of  action  on 
26th  Juh/f  and  the  writ  was  issued  on  23d  August  fol- 
lowing. It  was  objected  at  the  trial  that  the  writ  should 
not  have  issued  before  the  expiration  of  one  calendar 
month  after  the  notice,  according  to  the  provisions  of 
Stat.  24  G.2.  c.  44.  5.  1. 

In  Easter  term  following,  B,  Andrews  obtained  a  rule 
to  shew  cause  why  the  verdict  should  be  set  aside,  and 
a  nonsuit  entered. 

Palmer  now  shewed  cause.  The  only  question  is 
upon  the  notice.  Stat.  24  G.  2.  c.  44.  s,  1.  enacts  that 
no  writ  shall  be  sued  out  against,  nor  copy  served  on, 
any  justice  for  any  thing  done  in  the  execution  of  his 

office 
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office  until  notice  in  writing  of  such  writ  shall  have  been  1840. 
delivered  to  him  at  least  one  calendar  month  before  suiuff  ^ 

Rix 

out  or  serving  it.  By  sect.  109  of  5  &  6  4.  c,  50.,  against 
no  action  shall  be  commenced  against  any  person  for 
any  thing  done  in  pursuance  of,  or  under  the  authority 
of  that  act  until  tiioenty-one  days  notice  has  been  given 
in  writing  to  the  justice  or  other  person  against  whom 
the  action  is  intended  to  be  brought.  This  statute  is 
an  implied  repeal  of  the  former  one  as  to  all  acts  done 
under  the  last.  The  two  acts  are  irreconcileable.  One 
limits  the  time  of  suing  to  six  months;  the  other  to 
three  months.  Nor  are  the  provisions  of  the  last  act 
merely  accumulative.  It  is  clear  that  5  &  6  W^.  4.  c.  50. 
was  intended  to  apply  to  the  case  of  justices,  for  they 
are  expressly  named.  Stat.  24  G.  2.  c,  44.  applies 
to  a  justice  acting  in  the  general  "  execution  of  his 
office;"  Stat.  5  &  6  4.  c.  50.  to  one  who  is  acting 
under  that  statute.  This  distinction  was  noticed  by  the 
court  in  Bazing  v.  SJcelton  («).  The  same  question 
will  arise  as  to  costs ;  for  21  Jac,  1.  c,  12.  gives  the  de- 
fendant double  costs ;  whereas  5  &  6  ^T.  4.  c,  50.  gives 
costs  as  between  attorney  and  client.  The  usual  rule 
must  therefore  prevail,  that  the  later  act  must  be  taken 
to  repeal  the  former  where  the  provisions  of  the  two 
are  inconsistent :  Rex  v.  The  Justices  of  Middlesex  {h\ 
Rex  V.  Halls  (c). 

B,  Andrews  and  Gunning,  contra,  were  stopped  by 
the  court.  * 

Lord  Denman  C.  J.  I  have  no  doubt  upon  this  point. 
There  is  no  repugnancy  between  the  two  statutes  as 

(ct)  5  T.  R.  16.  (6)  1  DowL  P.  C.  116. 

(c)  3  A,8f  E.  494. 

to 
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to  the  notice  of  action,  though  there  is  in  regard  to  the 
period  of  limitation.  The  privilege  of  receiving  a 
month's  notice  is  not  taken  away  by  a  'provision  that 
no  action  shall  be  commenced  before  the  end  of  twenty- 
one  days.  As  to  persons  other  than  justices,  and  not 
within  24?  G.  2.  c.  44.,  the  case  would  be  different. 


Patteson  J.  The  effect  of  the  last  act  is,  that  there 
may  be  two  months  instead  of  five  between  the  ex- 
piration of  the  notice  and  the  commencement  of  the 
action.  There  was  the  same  provision  in  the  old 
Highway  Act,  from  which  the  same  consequence  fol- 
lowed. 

Williams  J.  (a)  concurred. 

S.  Hule  absolute  to  enter  a  nonsuit. 

(a)  Three  judges  only  were  present.  ] 


Mondaj/, 
June  22d. 


Mitchell  against  Foster  and  Another. 


Where  penal-    HP  RE  SP  ASS  for  assault  and   false  imprisonment* 

ties  are  to  be  JL 

recovered  by  Plea,  Not  guilty  (by  Statute). 

information  be-  i         •  i    i    r         m     i  i  /-^   -r  i      ^      j    •  i 

fore  justices  of  On  the  trial,  before  Tmaal  C,  J.,  at  the  Cambridge 

flfalu'tJwWch  Spring  assizes,  1839,  it  appeared  that  the  defendants 

j^'stSsthalf  ^  ^^^^  justices  of  the  peace  for  the  borough  of  Cambridge, 

summon  the  ^^^^  relied  for  their  justification  on  a  conviction  of  the 

person,  against 

whom  the  in-  plaintiff  for  having  the  words  "  Licensed  to  sell  spirit- 
formation  is 

exhibited,  to 

appear  and  plead  to,  and  to  attend  the  hearing  of,  the  information  at  a  time  and  place 
named  in  the  summons,  such  summons  to  be  served  "  ten  days  at  the  least"  before  the 
time  appointed  :  Held,  that  there  must  be  ten  clear  days  between  the  service  and  the  day  of 
hearing  ;  and  that,  where  the  conviction  shews,  on  its  face,  that  the  party  was  convicted  ex 
parte  on  default  of  appearance  to  a  summons  appointing  too  early  a  day,  such  conviction 
is  no  defen(!e  to  an  action  of  trespass  for  enforcing  it. 


uous 
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uous  liquors"  upon  his  premises,  not  being  licensed  in  1840. 

that  behalf  (a).    The  conviction  stated  an  information   

against  the  plaintiff  by  one  of  his  Majesty's  officers  of  nrrainst 
excise  on  the  20th  of  September  1836  ;  that  plaintiff  Foster. 
was  thereupon  duly  summoned  to  appear  and  answer 
the  charge  on  the  following  30th ;  that  he  did  not  ap- 
pear on  the  30th  in  pursuance  of  the  summons,  and 
that  defendants,  having  jurisdiction  to  hear  and  deter- 
mine the  said  offence,  thereupon  proceeded  to  examine 
into  the  truth  of  the  charge.    The  depositions  of  three 
witnesses  were  then  set  forth,  and  the  summons  was  re- 
cited, which  appeared,  on  the  face  of  the  conviction, 
to  have  been  issued  on  the  20th.    The  conviction  pro- 
ceeded to  adjudge  the  plaintiff,  in  his  absence,  guilty  of 
the  offence  charged  upon  him  in  the  information ;  and 
imposed  upon  him  the  mitigated  penalty  of  5/.    It  bore 
date  the  30th  September.    The  jury,  by  the  direction  of 
his  Lordship,  found  a  verdict  for  the  plaintiff,  subject  to 
a  motion  to  enter  a  nonsuit  if  this  court  should  be  of 
opinion  that  the  conviction  was  good.    In  the  following 
Easter  term  a  rule  nisi  was  obtained  accordingly. 

B,  Andrews  now  shewed  cause.  By  stat.  4  &  5 
W,4<,  c.  51.  s.  19.  the  justices,  before  whom  any  inform- 
ation for  the  recovery  of  a  penalty  shall  be  exhibited, 
"  are  authorised  and  required  to  summon  every  person 
against  whom  any  such  information  shall  have  been 
exhibited,  to  appear  and  plead  to,  and  to  attend  the 
hearing  of,  such  information,  at  a  time  and  place  to 
be  named  in  such  summons,  which  summons  shall 
be  served  upon  every  such   person  or  persons  ten 

(a)  See  stat.  6  G.  4.  c.  81.  s.  25. 

days 
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1840.  days  at  the  least  before  the  time  appointed  in  such  sum- 
'  mons.*'    Here,  the  summons  was  on  the  20th,  and  the 

Mitchell 

against      hearing  on  the  30th  of  the  same  month.    The  question 

Foster.        .  , 

is  set  at  rest  by  Regina  v.  The  Justices  of  Shropshire  (a) ; 
and  there  was  no  appearance  of  the  plaintiff  so  as  to 
cure  the  defect  in  the  summons,  even  supposing  that  an 
appearance  would  have  had  that  effect. 

Sir  J,  Campbell,  Attorney-General,  and  Storks  Serjt., 
contra.  The  interval  between  the  summons  and  the 
hearing  was  sufficient.  A  long  series  of  authorities 
have  decided  that  one  day  is  to  be  inclusive,  the  other 
exclusive;  Morley  v.  Vaughan  [b\  Lester  v.  Garland  {c); 
and  the  rule  has  been  adopted  by  all  the  courts  :  Reg. 
Gen,  Hil.  2  W,  4.  {d)  But  if  there  was  any  defect  or 
informality  in  the  process,  the  conviction  is  not  void  on 
that  account.  If  the  plaintiff  had  appeared  at  the  day 
prefixed,  and  urged  this  objection,  and  the  defendants 
had  adjudged  the  summons  to  be  sufficient,  their  judg- 
ment could  not  have  been  impeached  in  an  action  of 
trespass  ;  Gray  v.  Coolcson  {e).  Their  act  is  of  a  judicial 
character ;  it  may  be  erroneous,  but  not  void.  The 
plaintiff  ought  not  therefore  to  be  in  a  better  condition 
by  reason  of  his  refusal  to  appear,  than  if  he  had  ap- 
peared and  objected  to  the  summons  without  effect. 
[Lord  Denman  C.  J.  If  it  had  been  a  question  of  fact 
before  them,  whether  ten  days'  notice  had  been  given, 
and  they  had  adjudicated  upon  it,  the  conviction  might 
not  have  been  absolutely  void.]  Here  they  were  judges 
both  of  law  and  fact.    They  had  a  general  jurisdiction 

(a)  S  A.  ^  E.  173.    See  also  Young  v.  Higgon,  6  M.  ^  W.  49. 
(&)  4  Burr.  2525.  (c)  15  Ves.  248. 

(rf)  3  JB.  4-  Ad.  393.  {e)  16  £ast,  13. 

over 


IN  THE  Third  Year  of  VICTORIA. 


475 


over  the  subject-matter;  and  the  plaintiff  might  have  1840. 
redressed  their  error  by  an  appeal  to  the  iustices  in  ' 

Mitchell 

quarter  sessions  (7  &  8  G.  4.  c.  53.  5.  82.)  who  are  against 

Foster. 

required  to  rectify  any  defect  in  form  in  any  part  of  the 
proceedings.  If,  upon  such  appeal,  the  justices  at  quar- 
ter sessions  had  quashed  the  conviction,  yet  trespass 
would  not  have  lain  against  the  convicting  magistrates. 
Why,  then,  should  the  plaintiff  obtain  an  advantage  by 
omitting  to  resort  to  the  remedy  afforded  by  the  legis- 
lature ? 

Lord  Denman  C.  J.  There  is  a  clear  want  of  juris- 
diction apparent  on  the  face  of  the  proceedings.  The 
plaintiff  had  a  right  to  refuse  attendance  on  such  a  sum- 
mons ;  and  the  defendants,  having  proceeded  to  enforce 
a  void  conviction  by  apprehending  the  plaintiff,  are 
liable  to  this  action.  As  to  the  other  point,  the  last 
decision  ought  to  be  adhered  to  ;  and  according  to  that, 
the  plaintiff  is  entitled  to  have  ten  whole  days  between 
the  days  of  service  and  of  the  hearing. 

Patteson  J.  We  had  better  abide  by  the  rule  laid 
down  by  the  latest  authority,  than  be  continually  discuss- 
ing the  same  point.  Any  one  who  reads  the  act  will  see 
that  it  was  not  the  intention  to  drive  the  party  too  close 
for  time;  for  it  requires  that,  besides  the  summons, 
notice  should  also  be  given  to  him  within  one  week 
after  the  information.  The  defendants  have  appointed 
the  hearing  one  day  too  soon. 

Williams  J.  (a)  The  defendants  must  shew,  not  only 
a  general  jurisdiction,  but  also  jurisdiction  in  the  par- 

(a)  Three  judges  only  were  present. 

ticular 
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1840.      ticular  case.    They  had  no  right  to  proceed,  unless 
they  appointed  the  hearing  ten  clear  days  after  the  ser- 

IVlITCHHLL 

against      vice  of  the  summons. 

Foster. 

S.  Rule  discharged. 


Monda,/,        Doe  on  the  demise  of  Elizabeth  Thomson 

June  22(1.  . 

against  Amey. 

Where  a  party        JECTMEiVT,  on  the  Several  demises  of  Elizabeth 

is  let  into  pos-      1  J 

session,  and  T/iomson  and  Others,  to  recover  possession  of  a 

pays  rent,  under 

an  agreement  farm  occupied  by  the  defendant. 

lease  for  years,  the  trial,  at  the  Cambridge  Spring  assizes,  1839, 

tl?n*^a  covenant  ^^^^re  Tiudal  C.  J.,  it  appeared  that  on  29th  July 

against  taking  jgg^  articles  of  agreement  had  been  entered  into  be- 

successive  crops  '  o 

of  corn,  and  a    twecn  Miss  Thomsou,  the  lessor  of  the  plaintiff,  and  the 

condition  or  re-  ^ 

entry  for  breach  defendant,  whereby  Miss  Thomson,  for  and  on  behalf  of 

of  covenants ; 

Held,  that  he    herself  and  others,  devisees  in  trust  under  the  will  of 
comes  a  yearly   her  father,  in  consideration  of  the  rent  and  covenants 
to  thT'above^'^*^  thereinafter  mentioned  to  be  paid  and  performed  by  the 
Sr"'^'''"'  defendant,  agreed  with  the  defendant,  so  far  as  she 
lawfully  could  or  might,  that  she  and  all  other  neces- 
sary parties  should  and  would  grant  a  lease  of  the  farm 
to  defendant,  excepting  out  of  the  said  lease  agreed 
to  be  made  all  trees,  mines  &c.,  with  liberty  of  ingress 
and  egress  for  the  intended  lessors,  for  fourteen  years, 
from  11th  October  then  next,  at  a  rent  of  346/.,  pay- 
able quarterly.    And  it  was  thereby  agreed,  that  there 
should  be  contained  in  the  lease  covenants  to  repair, 
the  said  "  intended  lessors  "  finding  rough  timber ;  that 
defendant  should  not  assign  without  licence ;  that  de- 
fendant should  use  the  premises  agreed  to  be  demised 

in 
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in  a  husbandlike  and  proper  manner  according  to  the  1840. 

best  system  of  husbandry  practised  in  that  part  of  the 

country;  that  defendant  should,  during  the  said  term,  Thomson 

against 

scour  ditches  and  drains,  and  make  and  renew  hedges  ;  Amey. 
that  defendant  would  not  destroy  any  trees,  nor  grow 
two  successive  crops  of  white  corn  or  grain  on  any 
of  the  arable  land  without  summer  tilting,  or  taking 
a  green  fallow  crop ;  nor  sell  or  suffer  to  be  taken 
off  the  premises  any  of  the  hay  or  straw  grown,  or 
manure  made  thereon,  but  should  spend  them  on  the 
premises.  And  it  was  further  agreed  that  the  lease 
should  contain  a  proviso  empowering  the  intended  les- 
sors to  enter  on  the  premises  as  of  their  former  estate 
in  case  defendant  should  fail  in  observing  any  of  the 
covenants  or  agreements  therein  contained;  and  all 
other  usual  and  proper  covenants  in  leases  of  a  like 
nature.  It  was  also  agreed  that  defendant  should  exe- 
cute a  counterpart  of  the  lease,  and  defray  thB  expense 
of  the  articles  of  agreement. 

The  defendant  entered  into  possession  at  the  time 
fixed  for  the  commencement  of  the  term,  and  continued 
to  hold  and  pay  the  rent  until  action  brought;  but  no 
further  lease  was  ever  made  or  executed. 

Before  the  commencement  of  the  action,  notice  of 
several  breaches  of  agreement  was  served  on  the  de- 
fendant by  the  lessor  of  the  plaintiff.  One  of  these, 
namely,  that  defendant  had  taken  successive  crops  of 
white  corn  on  the  same  land  without  summer  tilting 
or  green  fallow,  was  satisfactorily  proved  on  the  trial, 
and  the  plaintiff  had  a  verdict,  subject  to  a  motion  for  a 
nonsuit  on  the  grounds  hereafter  stated. 

In  the  following  term,  B,  Andreivs  obtained  a  rule 
nisi  in  pursuance  of  the  leave  reserved. 

Vol.  XII.  I  i  Kelly 
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1840.  Kelly  now  shewed  cause,  but  was  stopped  by  the 

■    7"  Court. 

Doe  dem. 

Thomson 
against 

[Amey.  B.  Andrews  and  Gunning  contra.    Doe  dem.  Older- 

shaix)  V.  Breach  {a)  will  be  relied  on  by  the  lessor  of 
the  plaintiff,  but  that  decision  proceeded  upon  a  mis- 
representation of  Doe  dem,  Bromjkld  v.  Smith  [b),  which 
was  the  case  of  a  tenant  holding  over  after  the  ex- 
piration of  a  lease,  and  not  holding  under  the  terms 
of  an  executory  agreement  for  a  future  lease.  No 
interest  whatever  in  the  land  passed  to  the  defend- 
ant by  this  executory  agreement,  and  though,  by  oper- 
ation of  law,  he  became  a  tenant  from  year  to  year 
upon  payment  and  receipt  of  rent,  and  was  liable  to 
be  ejected  after  due  notice  to  quit,  it  is  impossible  to 
engraft  upon  such  a  tenancy  special  covenants  and  con- 
ditions applicable  only  to  a  definite  term  of  years.  The 
obligation  to  repair,  for  instance,  is  one  which  cannot 
attach  to  a  parol  yearly  tenancy.  So  the  covenant 
to  crop  the  land  according  to  a  certain  rotation  is  one 
which  evidently  assumes  a  tenancy  continuing  for  several 
years,  and  therefore  cannot  apply  to  the  defendant's 
occupation.  [Patteson  J.  According  to  your  argu- 
ment, the  defendant  may  cultivate  the  land  as  he  pleases, 
notwithstanding  the  agreement.]  He  is  under  an  im- 
plied obligation  to  cultivate  it  according  to  good  hus- 
bandry. [Lord  Denman  C.  J.  Suppose  the  agreement 
stipulates  for  a  particular  course  of  farming,  which  is 
not  good  husbandry  ?]  At  all  events,  the  condition  of 
re-entry  is  meant  to  defeat  the  term  after  its  creation, 
and  cannot  come  into  operation  till  the  term  has  com- 


(a)  6  Esp,  106. 


(b)  6  East.  530. 

menced 
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menced.  (Morga?i  v.  Bissell  {a\  and  Bicknell  v.  1840. 
Hood(b),  were  also  cited.)  _  T" 

^  '  '  Doe  dem. 

Thomson 
against 

Lord  Denman  C.  J.  In  this  case  the  defendant  was  Amey. 
let  into  possession  under  an  agreement,  which  gave  the 
parties  a  right  to  go  into  equity  to  compel  the  execu- 
tion of  it  by  making  out  a  formal  lease.  Under  such 
circumstances  it  has  long  been  the  uniform  opinion  of 
Westminster  Hall,  that  the  tenant  in  possession  holds 
upon  the  terms  of  the  intended  lease.  One  of  these 
terms  was,  that  the  lessee  should  not  take  successive 
crops  of  corn,  and  that  the  lessor  should  have  power  to 
re-enter  on  the  breach  of  such  agreement.  This  agree- 
ment and  proviso  apply  to  the  yearly  tenancy  of  the  de- 
fendant. It  has  been  argued,  that  the  terms  of  the 
lease  cannot  be  applied  to  the  parol  tenancy,  inasmuch 
as  some  of  them,  such  as  the  agreement  for  repairs, 
are  not  usually  considered  as  applicable  to  such  te- 
nancy. Whether  the  obligation  to  repair  can  be  en- 
forced under  such  circumstances,  at  least  as  to  sub- 
stantial repairs,  may  perhaps  be  questionable;  but  at 
all  events,  the  agreement  as  to  cropping  the  land  is  one 
which  is  consistent  with  a  yearly  tenancy. 

Patteson  J.  In  Maim  v.  Lovejoy{c),  though  the  facts 
differed  from  those  of  the  present  case,  yet,  in  prin- 
ciple, the  ruling  of  Abbott  C.  J.  is  in  favour  of  the 
plaintiff.  It  is  said,  that  a  covenant  respecting  the 
rotation  of  crops  cannot  be  engrafted  on  a  yearly 
tenancy;  but  I  see  no  reason  why  it  should  not.  The 
tenant  in  possession  under  such  circumstances  is  bound 

(a)  3  Taunt.  65.  (6)  5  M.  <.f  W.  104. 

(c)  Ry.  c|-  M.  N.  P.  a  355. 

I  i  2  to 
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]  840.      to  cultivate  the  land,  as  if  he  were  going  to  continue 
'      in  possession  as  lone;  as  the  lease  itself  would  have 

Doe  dem*  ^  ^ 

Thomson     lasted.    It  is  argued,  that  the  tenancy  arises  by  oper- 

against 

Amey.  ation  of  law  upon  the  payment  of  rent,  and  that  the 
law  implies  no  particular  mode  of  cropping,  nor  any 
condition  of  re-entry.  But  the  terms  upon  which  the 
tenant  holds  are  in  truth  a  conclusion  of  law  from 
the  facts  of  the  case,  and  the  terms  of  the  articles  of 
agreement ;  and  I  see  no  reason  why  a  condition  of  re- 
entry should  not  be  as  applicable  to  this  tenancy  as 
the  other  terms  expressed  in  the  articles. 

Williams  J.  («).  It  is  admitted,  that,  if  this  were  a 
case  of  holding  over,  the  terms  of  the  written  agree- 
ment would  apply.  In  principle,  there  is  no  distinction 
between  that  case  and  the  case  of  a  tenant  who  enters 
and  pays  rent  upon  the  faith  of  an  executory  agreement 
for  a  lease. 

S.  Rule  discharged  (b), 

(a)  Three  Judges  only  were  present. 

Boe  dem.  Tilt  v.  Stratton,  4  Bing,  446. 
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Doe  oil  the  demise  of  Garrod  against  Olley  Mondatj, 
and  Another. 


^  June  22d. 


J^JECTMENT  for  premises  at  Lowestoft^  in  the  county  A  mortgage 
of  Suffolk,  on  a  demise  laid  on  6th  April  1838.  aToan^of^so/. 
The  cause  was  tried  at  the  Suffolk  Spring  assizes  fntfres^t^  con'* 
1839,  before  Vaughan  J.,  when  the  lessor  of  the  plain-  Gained  an 

'  ^  '  "  agreement  that 

tiff  produced  and  proved  the  court  rolls  of  the  manor,  the  mortgagor, 

during  his  oc- 

of  which  the  premises  in  question  were  copyhold  of  cupation  of  the 

mortgaged  pre- 

inheritance.    The  rolls  contained  a  presentment  of  the  mises,  should 

^     .  c  711  fi        -i  •     'cf  1      yield  and  pay 

admittance  oi  (jarrod,  the  lessor  or  the  plamtiri,  on  the  for  the  same'to 

conditional  surrender,  therein  recited,     Burgess  2i  copy-  ^^e^yQarfyTent 

holder,  out  of  court.     The  surrender  itself  was  also  plyX  haif-^'* 

tendered  in  evidence,  upon  which  a  question  arose  as  to  y^^a^-ly,  and  that 

^  ^  It  should  be 

the  sufficiency  of  the  stamp  (a).    On  the  part  of  the  ^^^^f^^  fo*"  the 

mortgagee  to 

defendants  a  mortgage  deed  dated  \\\h  January  1836,  use  such 

n,  PI  ^    ^  PI      remedies  by 

between  Burgess  of  the  one  part  and  Garrod  of  the  distress  and 
other,  was  put  in  evidence,  which  recited  the  title  of  cov^ery^of  the^ 
Burgess  to  the  copyhold  in  question,  and  an  agreement  landbrds Imve 
for  a  loan  of  850Z.  by  Garrod  to  him,  to  be  secured  by  ^omvnox. 

J  ^  J    demises ;  pro- 

a  surrender  of  the  copyhold  and  an  assignment  of  other  ^^^^^  that  the 

*^  "  reservation  of 

property  therein  mentioned.     The  deed  contained  a  such  rent 

should  npt  pre- 
judice the 

mortgagee's  right  to  enter  and  evict  the  mortgagor  at  any  time  after  default  made  in  pay- 
ment of  the  monies  secured,  or  any  part  thereof. 

Held  that,  after  default  made  in  payment  of  the  principal  and  of  one  half  year's  rent, 
the  mortgagee  might  eject  the  mortgagor  without  any  notice  to  quit,  though  he  had 
treated  the  mortgagor  as  tenant  by  distraining  on  him  for  a  previous  year's  rent. 

The  court  rolls,  containing  a  presentment  of  an  admittance  upon  a  surrender  out  of 
court,  are  primary  evidence  of  the  surrender  as  between  surrenderor  and  surrenderee,  with- 
our  producing  the  original  surrender,  or  inquiring  into  the  sufficiency  of  the  stamp  upon  it. 

(a)  A  question  was  also  made,  upon  the  argument  in  banc,  whether 
the  surrender  had,  in  fact,  been  admitted  or  rejected  on  the  trial.  The 
judgment  of  the  court  proceeded  on  grounds  that  made  this  inquiry 
irrelevant. 

I  i  3  covenant 
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1840.  covenant  by  Burgess  to  surrender  the  premises  to  GaV" 
rod^  subject  to  the  proviso  that,  if  Burgess  should  on 

Doe  dem. 

Garrod      11th  July  then  next  repay  the  sum  of  850/.  with  inte- 

against  ijii 

Olley.  rest  at  5  per  cent.,  then  the  deed  and  surrender  should 
become  void.  The  deed  contained  a  power  of  sale  after 
default  in  payment  of  principal  and  interest,  or  of  any 
further  sum  or  sums  that  should  thereafter  become  due 
from  Burgess;  and  a  declaration  that  Garrod  should 
stand  possessed  of  all  monies  arising  from  the  sale,  and 
of  the  rents  and  profits  received  by  him  in  the  mean 
time,  upon  trust  to  pay  principal  and  interest  to  himself, 
and  the  residue  to  Burgess,  Then  followed  this  provi- 
sion :  "  It  is  declared  and  agreed  between  the  parties, 
that  he  the  said  John  Burgess,  his  heirs  or  assigns,  shall, 
during  his  or  their  occupation  of  the  said  copyhold 
messuages,  hereditaments,  and  premises  hereinbefore 
covenanted  to  be  surrendered,  or  any  part  or  parts 
thereof,  yield  and  pay  for  the  same,  to  the  said  John 
Garrod,  his  heirs,  executors,  administrators,  or  assigns, 
the  yearly  rent  or  sum  of  50/.  free  from  all  deductions 
whatsoever,  by  equal  half-yearly  payments  on  the  11th 
July  and  11th  January  in  every  year;  the  first  half- 
yearly  payment  to  be  made  on  the  11th  July  next;  and 
that  it  shall  be  lawful  for  the  said  J,  Garrod,  his  heirs, 
executors,  administrators,  and  assigns,  to  have  and  use 
such  remedies,  by  distress  and  sale  or  otherwise,  for  re- 
covery of  the  said  yearly  rent  of  50Z.  or  any  part 
thereof,  when  in  arrear,  as  landlords  have  for  recovery 
of  rents  upon  common  demises ;  provided  that  the  re* 
servation  of  such  rent  shall  not  prejudice  the  right  of 
the  said  J".  Garrod,  his  heirs,  executors,  administrators, 
or  assigns,  to  enter  into  and  take  possession  of  the  said 
hereditaments  and  premises  hereinbefore  covenanted  to 


m  THE  Third  Year  of  VICTORIA. 


483 


be  surrendered,  or  any  part  thereof,  and  to  evict  the  1840. 
said  J.  Burgess,  his  heirs  and  assigns,  and  all  other  oc- 

Doe  dem. 

cupiers  and  tenants  thereof,  at  any  time  after  default  Garrod 

against 

shall  be  made  in  payment  of  the  monies  intended  to  be  Olley. 
hereby  secured,  or  any  part  thereof,  as  aforesaid." 

Burgess  made  default  in  repayment  of  the  loan,  and 
in  October  1837  became  a  bankrupt.  The  defendants 
were  his  assignees  under  the  fiat. 

On  22d  November  1837,  the  lessor  of  the  plaintiff 
distrained  on  the  premises  for  50/.,  "  for  arrears  of 
rent  due  from  the  said  John  Burgess  to  John  Garrod  for 
the  same  house  and  premises  upon  and  up  to  the  11th 
Juli/  last."  Burgess  replevied  the  goods ;  and  the  re- 
plevin suit  was  still  pending  at  the  commencement  of  this 
action.  No  notice  to  quit  had  been  given  by  the  lessor 
of  the  plaintiff.  The  jury  found  a  verdict  for  the  plain- 
tiff, subject  to  a  motion  for  a  nonsuit  on  the  grounds 
that  the  entry  of  the  admittance  of  Garrod  on  the  court 
rolls  was  not  evidence  without  producing  the  surrender 
itself ;  that  the  surrender  itself  was  not  properly  stamped ; 
and  that  Garrod  could  not  eject  Burgess  or  his  assignees 
without  a  notice  to  quit,  after  treating  him  as  a  tenant 
by  distraining  for  rent. 

In  the  following  Easter  term,  Kelli/  obtained  a  rule 
nisi  for  a  nonsuit  upon  the  grounds  taken  on  the  trial. 

Storks  Serjt.  and  Bi/les  now  shewed  cause.  The  ob- 
jections go  to  the  evidence,  and  to  the  title  of  the 
plaintiff  to  enter.  As  to  the  title  to  enter,  the  question 
is,  whether  the  clause  in  the  mortgage  deed,  which  is 
now  in  common  use  for  the  purpose  of  better  securing 
the  gradual  payment  of  principal  and  interest,  creates 
the  relation  of  landlord  and  tenant,  so  as  to  make  a 
I  i  4  notice 
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1840.  notice  to  quit  necessary.  Whether  the  mortgagor's 
'  possession  may  not  have  been  a  lawful  one,  so  as  to 

Doe  dem. 

Garkod  require  a  demand  of  possession  before  ejectment,  is  not 
oTley.  the  inquiry  here,  for  no  such  point  was  made  or  re- 
served on  the  trial.  In  substance,  the  annual  sum  of 
50/.  is  a  sum  in  gross,  and  not  rent,  though  recoverable 
as  such  by  the  contract  of  the  parties.  When  re- 
covered, it  must  be  applied  to  the  payment  of  prin- 
cipal and  interest.  In  the  mean  time,  the  entire  interest 
in  the  property  vests  in  the  mortgagee,  whose  right  of 
entry  is  expressly  saved,  notwithstanding  the  reserv- 
ation. But  then  it  is  objected  that,  though  the  mort- 
gagee might  have  elected  to  treat  the  defendants  as 
trespassers,  he  has  chosen  to  avail  himself  of  the  ad- 
vantages of  a  distress,  and  thereby  put  himself  and  the 
mortgagor  in  the  relation  of  landlord  and  tenant.  The 
utmost  effect  of  the  distress  was  to  preclude  an  ejectment 
for  any  default  already  made  at  the  time  of  the  distress  ; 
but  it  cannot  prevent  the  mortgagee  from  entering  for  a 
subsequent  breach.  Now,  here,  there  was  another  de- 
fault of  payment  of  251,  on  11th  January  1838,  before 
the  date  of  the  demise,  besides  the  continuing  default  by 
nonpayment  of  the  principal  money.  The  case  there- 
fore resembles  that  of  a  covenant  to  repair,  which  is  not 
waived  by  a  distress  as  long  as  the  repairs  remain 
undone. 

Then  as  to  the  evidence  of  the  plaintiff's  title ;  the 
court  rolls  themselves  were  produced,  which  are  the  best 
evidence,  and  require  no  stamp;  stat.  55  G.  3.  c,  184. 
scJied.  part  1 .  tit.  Copyhold.  Doe  dem,  Priestley  v.  Callo- 
*way  [a)  was  a  case  of  surrender  out  of  court ;  and  there 
the  question  was,  not  whether  it  could  be  proved  by 

(a)  6  B.  c5;  C.  484. 

the 
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the  court  rolls,  for  that  was  assumed ;  but  whether  any 
thing  but  the  court  rolls,  or  a  copy  of  them,  was  evi- 
dence. In  Doe  dem»  Bennington  v.  Hall  [a)  the  sur- 
render was  proved  by  the  court  rolls.  \_Patteson  J. 
referred  to  Doe  dem.  Caisothorn  v.  Mee  (6).]  As  to  the 
surrender  itself,  it  matters  not  whether  it  was  received 
or  rejected  as  evidence,  if  the  fact  was  sufficiently  proved 
by  other  legitimate  proof. 

Kelly  and  Palmer,  contra.  The  effect  of  the  agree- 
ment is  to  create  a  tenancy  at  the  election  of  the  mort- 
gagee. If,  instead  of  availing  himself  of  this  provision, 
he  had  chosen  to  enter  after  the  default,  the  right  to 
do  so  was  expressly  reserved.  But  he  has  set  up  a 
tenancy,  and  required  rent,  and  cannot  now  treat  the 
defendants  as  trespassers.  The  sum  of  50/.  is  more 
than  the  interest,  so  that  the  clause  was  not  meant  to  be 
considered  merely  as  the  means  of  enforcing  payment 
of  interest.  The  very  proviso,  that  the  right  to  enter 
shall  not  be  prejudiced,  is  a  proof  that  the  clause  would 
have  prevented  the  entry  without  it.  But  it  is  said 
that  half  a  year's  rent  is  since  become  due.  If  the 
mortgagor  is  a  tenant,  this  makes  no  difference.  There 
is  no  proviso  for  re-entry  for  nonpayment  of  rent,  but 
only  for  default  in  repayment  of  the  loan,  which  is  a 
default  made  long  before  the  distress.  The  clause  may 
have  been  intended  to  give  the  mortgagee  this  ad- 
vantage, namely  that,  if  the  premises  became  of  less 
value  than  the  money  lent,  he  might  treat  Burgess  as 
tenant  at  a  rent  which  would  gradually  discharge  the 
debt,  and  give  the  additional  security  of  the  goods  on 


1840. 


Doe  dem, 
Garrod 
against 
Olley. 


(a)  16  East,  208. 


(6)  4  i?.     Ad.  617. 

the 
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1840.  the  premises.  IPattesonJ,  There  is  no  express  agree- 
ment  that  the  mort^affor  shall  remain  in  possession. 

DoEdem.  ,  ^  ^  °  ^ 

Garrod      It  is  certainly  an  anomalous  state  of  things,  that  the 

against 

Olle^.  person  who  has  purchased  the  fee-simple  should  reserve 
a  rent  from  the  vendor.]  That  favours  the  defendants' 
view  of  the  case.  It  shows  that  a  tenancy  was  con- 
templated. The  lessor  of  the  plaintiff  treats  it  as  a 
tenancy  by  the  very  words  of  his  distress  warrant. 
[Lord  Denman  C.  J.  We  should  not  regard  that,  in 
construing  the  deed.] 

Then,  as  to  the  proof  of  title,  the  presentment  of  the 
surrender  and  admittance  would  be  evidence  against  the 
lord,  but  none  against  the  tenant ;  Anonymous  (a).  The 
tenant  is  bound  only  by  what  he  has  actually  done  out 
of  court,  not  by  what  he  is  represented  by  the  homage 
to  have  done.  The  steward  will  admit  any  body  who 
claims  admittance,  whatever  his  title  may  be.  An  ad- 
mittance, therefore,  can  be  of  no  value  as  evidence  of 
title.  Rex  v.  Thruscross  {b)  was  referred  to  on  the 
trial,  where  the  entry  of  an  admittance,  reciting  a  sur- 
render, was  held  to  be  evidence  of  the  surrender ;  but 
there  the  original  surrender  was  lost,  and  the  entry 
was  only  admitted  as  good  secondary  evidence.  In 
Doe  dem.  Bennington  v.  Hall{c)  the  surrender  was 
proved,  and  the  only  question  was,  whether  the  stamp 
acts  did  not  make  a  stamped  copy  indispensable.  Doe 
dem,  Cawtliorn  v.  Mee  {d)  decides  only  that  an  examined 
copy  of  a  court  roll  is  evidence  without  producing  the 
original,  notwithstanding  the  stamp  act. 


(a)  1  Ld.  Raym,  735. 
(c)  16  East,  208. 


{b)  lA.^E.  126. 
(rf)  4  ^.     Ad.  617. 

Lord 
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Lord  Denman  C.  J.  This  is  an  action  of  ejectment  1840. 
by  the  mortgagee  to  recover  possession  of  the  mort-  p^Tdem 
gaged  premises  from  the  persons  who  represent  the  Garrod 

against 

mortgagor :  and  one  question  is,  whether  the  right  to  Ollet. 
enter  is  forfeited,  or  determined,  by  the  proceeding  of 
the  mortgagee  under  the  clause  for  the  recovery  of  50/. 
in  arrear.  The  annual  sum  of  50/.  is  not  indeed  ex- 
actly the  amount  of  the  interest,  and  there  are  some 
expressions  in  the  deed  that  are  properly  applicable  to 
the  relation  of  landlord  and  tenant.  But,  whatever 
effect  these  expressions  might  have  if  they  stood  alone, 
the  annexed  proviso,  that  the  right  to  enter  and  evict 
the  mortgagor  shall  not  be  prejudiced  by  the  reservation, 
is  sufficient  to  obviate  it.  This  is  the  only  reasonable 
construction  that  can  be  put  on  the  deed.  Then  as  to 
the  objection  to  the  stamp  on  the  surrender,  the  entry 
on  the  court  rolls  is  sufficient  evidence;  and  the  pro- 
duction of  the  original  surrender  was  superfluous.  It 
is,  therefore,  needless  to  inquire  whether  the  surrender 
was  properly  stamped. 

Patteson  J.  This  clause  in  the  deed  was  no  doubt 
intended  for  the  benefit  of  the  mortgagee;  but  it  is 
not  very  intelligible.  It  cannot  be  meant  that  the 
50/.  should  be  a  rent  charge,  because  the  mortgagor 
has  no  estate  in  him.  It  seems  as  if  the  relation  of 
landlord  and  tenant  was  contemplated,  but  with  liberty 
for  the  landlord  to  treat  the  tenant  as  a  trespasser  at  any 
time  after  any  default.  It  would,  indeed,  be  difficult 
now  to  treat  him  as  a  trespasser  in  respect  of  a  default 
before  or  at  the  time  of  the  distress ;  but  there  is  no 
inconsistency  in  doing  so  for  another  and  subsequent 
default.    As  to  the  evidence  of  the  surrender,  the  court 

rolls 
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1840.      rolls  are  the  best,  and  need  not  be  stamped.    A  copy 
'      of  the  court  roll  would  have  required  a  stamp.  With 

Doe  dem.  ^  ^  ^ 

Garrod      respect  to  the  surrender  itself,  a  stamp  was  requisite 

against  i      r        i  r        i  • 

Ollby.      only  for  the  purpose  of  makmg  it  evidence.     Here  it 
was  unnecessary  to  put  in  evidence  at  all. 

Williams  J.  (a)  concurred. 
S.  Rule  discharged. 

(a)  Three  Judges  only  were  present. 


Wednesday  f 
June  24tli. 


Taylor  against  Henniker,  Baronet. 


Where  a  land- 
lord distrains 
for  more  than 
is  due  for  rent, 
an  action  on 
the  case  lies  at 
the  suit  of  the 
tenant,  though 
the  goods  dis- 
trained are  of 
less  value  than 
the  rent  really 
due  ;  and  it  is 
no  def  ence  that, 
after  distress 
and  notice 
thereof,  and 
before  the  sale, 
the  landlord 
served  a  se- 
cond notice 
on  the  tenant, 
stating  the 
amount  really 
due,  and  tliat 
the  distress  was 
taken  for  that 
amount  only, 
and  would  be 
sold  unless 
that  amount 
was  paid. 


^ASE  by  tenant  against  his  landlord,  for  that  the 
defendant,  falsely  and  maliciously  pretending  that  a 
large  sum,  to  wit  165/.  2s.  Sd,,  was  due  and  in  arrear 
for  rent,  wrongfully  seized  and  took  the  grass  of  the 
plaintiff  growing  on  the  demised  premises,  as  a  distress 
for  the  said  sum  pretended  to  be  due,  and  sold  it  for 
satisfying  the  alleged  arrears  and  costs  of  distress ; 
whereas  only  a  small  part  thereof,  to  wit,  40/.,  was  in 
fact  due  and  in  arrear. 

Plea :  Not  guilty  (by  statute). 

On  the  trial  at  the  JSssex  Spring  assizes,  before  Little- 
dale  J.,  it  appeared  that  the  seizure  was  made,  and 
notice  of  distress  given,  on  11th  of  Juli/  1838,  for  the 
arrears  of  rent  stated  in  the  declaration.  On  1st 
of  August  following  and  before  the  sale,  the  defend- 
ant, having  mowed  and  laid  up  the  crop  on  the  pre- 
mises, served  a  fresh  notice  on  the  plaintiff,  that  he 
had  distrained  the  crops  on  11th  of  Jidi/  for  the  sum 
of  80/.  2s.  Sd.  only,  and  that  the  same  would  be  sold, 
unless  that  amount  was  paid  or  the  property  replevied. 

The 
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The  latter  was  the  true  amount  of  the  rent  in  arrear, 
being  a  less  sum  per  annum  than  was  originally  claimed. 
The  proceeds  of  the  sale  were  insufficient  to  satisfy  the 
rent  actually  due.  The  jury  found  a  verdict  for  the  plain- 
tiff, damages  Is.,  subject  to  a  motion  to  enter  a  nonsuit. 

In  the  following  Easter  term,  Plait  obtained  a  rule 
nisi  accordingly,  citing  WiUcinson  v.  Terry  {a).  In  this 
vacation 

Thesiger  and  Petersdorff  now  shewed  cause.  In 
Wilkinson  v.  Terry  {a\  the  jury  found  for  the  plaintiff, 
and  the  defendants  were  left  to  avail  themselves  of  the 
doubt  thrown  out  by  Parke  B.  at  a  future  stage  of 
the  cause.  It  does  not  appear  to  have  been  afterwards 
discussed  in  banc.  If  the  dictum,  or  rather  doubt, 
of  the  Judge  be  well  founded,  it  will  introduce  a  new 
inquiry  upon  actions  of  this  form ;  namely,  the  rela- 
tive value  of  the  goods,  and  the  amount  of  rent  in 
arrear;  whereas  the  material  allegation  in  the  count 
is,  that  the  distress  was  taken  for  more  rent  than  was 
due.  The  declaration  does  not  pledge  the  plaintiff  to 
shew  that  the  goods  distrained  were  of  more  value  than 
the  amount  of  rent.  The  distress  for  too  large  a  sum  is 
in  itself  a  grievance,  and  a  legal  injury.  If  the  tenant 
replevies,  it  influences  the  amount  of  the  replevin  bond. 
If  submitted  to,  it  will  be  evidence  against  him  of  the 
rent  reserved.  He  is  therefore  obliged  to  proceed  to 
negative  the  landlord's  claim.  In  V/ilkinson  v.  Terry  {a), 
the  court  did  not  accurately  distinguish  between  damage 
and  legal  injury.    There  may  be  one  without  the  other  ; 

(a)  1  M.     Rob.  S77. 

{b)  June  23d.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

Marzetti 


1840. 

Taylor 
against 
Henniker. 


490  CASES  IN  TRINITY  VACATION 

1840.  Marzetti  v.  Williams  {«),  Blofeld  v.  Payne  {b).  In  Field 
"  V.  Mitchell  (c),  it  was  contended  that  an  action  for  an 

Taylor  ^ 

against      cxccssive  distress  would  not  lie  unless  the  taking  was 

Henniker.  ^  ^ 

malicious ;  but  Lord  Ellenborough  denied  the  propo- 
sition. Mere  irregularity  without  damage  is  a  cau^e  of 
action;  Kenney  v.  May(d),  The  right  of  action  at- 
taches as  soon  as  the  wrong  is  committed :  and  the  sub- 
sequent waiver  of  the  first  notice  will  not  protect  the 
defendant  from  the  consequences,  any  more  than  a 
release  from  custody  will  be  a  defence  to  an  action  for 
an  unlawful  arrest ;  or  a  redelivery  of  goods  will  purge 
an  unlawful  conversion;  Countess  of  jRutlancTs  Case, 
1  Ro.  Ad,  f.  5.  Action  sur  Case,  (L),  pi.  1. 

Piatt,  contra.  The  distinction  between  damage  and 
injury  will  not  be  disputed;  but  here  no  injury  has 
been  done.  Serving  a  notice  is  no  wrong,  unless  acted 
upon.  If  the  defendant  had  taken  an  excessive  dis- 
tress, then  the  tort  would  not  have  been  cured  by  re- 
mitting the  excess.  The  only  wrong  done,  if  any, 
was  the  sale ;  but  that  took  place  under  the  second 
notice ;  so  that  there  is  no  pretence  for  saying  that 
the  goods  were  sold  to  satisfy  the  supposed  arrears  of 
165^.  25.  Sd,,  as  alleged  in  the  declaration.  IPatteson  J. 
referred  to  Avenell  v.  Croker  (^).]  The  declaration  also 
alleges  a  false  and  malicious  pretending  by  the  defend- 
ant ;  this  might,  perhaps,  be  a  cause  of  action,  if  proved  ; 
but  there  was  no  proof  of  any  thing  beyond  a  simple 
error  in  the  first  notice  of  distress.  If  the  defendant 
had,  in  fact,  distrained  for  the  right  amount  in  the  first 

(a)  1  B.  ^  Ad.  415.  {h)  4  JB.  8f  Ad.  410. 

(c)  6  Esp.  71.  {d)  1  M.4;  Bob.  56. 

{e)  M.  ^  M.  172. 

instance, 
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instance,  precisely  the  same  goods  might  and  would 
have  been  lawfully  taken  and  sold ;  so  that,  in  fact,  the 
plaintiff  has  had  no  right  invaded,  nor  has  he  suffered 
the  slightest  injury,  legal  or  actual.  Unless  special 
damage  can  be  shewn,  there  is  no  ground  of  action ; 
Stat.  11  G.  2.  c.  19.  s.  19. 

Cur,  adv,  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  court. 

This  is  not  an  action  founded  on  the  statute  11  G.  2. 
c,  19.  s.  19.  That  section  appliesj  only  where  the  dis- 
tress is  lawful  in  its  inception,  but  some  irregularity  is 
committed  in  conducting  it,  which  would  have  rendered 
the  party  a  trespasser  by  relation  at  common  law  ;  and 
now,  by  the  operation  of  that  statute,  he  is  not  to  be 
so  considered,  but  the  tenant  is  to  recover  the  special 
damage  sustained  by  the  irregularity,  and  no  more. 

Here  the  distress  was  unlawful  in  its  inception,  being 
for  more  than  was  due.  The  action  is  at  common  law, 
and  the  selling  under  the  distress  is  no  necessary  part 
of  the  cause  of  action  :  it  is  aggravation  only  :  the  action 
would  have  lain  before  the  statute  2  W,  8c  M.  sess.  1. 
c,  5.,  which  introduced  the  sale  of  goods  distrained. 
The  relinquishment  of  the  excessive  sum  distrained  for, 
by  notice  to  the  tenant,  does  not  cure  the  wrong,  any 
more  than  the  return  of  an  article  converted  cures  the 
conversion. 

We  should  therefore  have  considered  the  plaintiff  as 
clearly  entitled  to  a  verdict  for  nominal  damages,  but 
that  we  paused  in  consequence  of  the  two  nisi  prius 
cases  of  Avenell  v.  Croker  {a)  and  Wilkinson  v.  Terri/  (b), 

(a)  Moo,  ^  M,  172.  (b)  1  Moo,  §•  Rob.  377. 

Now 
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1840.  Now  the  first  of  these  cases  proceeds  on  the  ground 
that,  as  only  one  thing  was  taken,  and  that  must  have 

Taylor  _  ^ 

agaimt  been  equally  taken  if  the  right  sum  had  been  distrained 
for,  no  damage  accrued,  and,  therefore,  the  plaintiff 
had  no  cause  of  action.  The  same  reasoning  applies 
though  many  things  be  taken,  if  their  value  be  less  than 
the  rent  really  due,  and  for  which  the  distress  ought  to 
have  been.  The  verdict  was  for  the  defendant.  A 
motion  for  a  new  trial  was  made  on  another  ground ; 
and  the  parties  agreed  to  a  stet  processus ;  but  the  ruling 
of  Lord  Tenter  den  on  the  above  point  was  not  ques- 
tioned. In  the  latter  case,  Parke  B.  doubted  as  to  the 
action  being  maintainable,  but  a  verdict  was  taken  for 
nominal  damages.  With  all  possible  respect  for  the 
opinion  of  those  learned  judges,  we  cannot  agree  to  the 
doctrine  contained  in  those  cases.  It  is  true  that,  in 
replevin,  a  landlord  may  avow  for  less  rent  than  he  has 
distrained  for;  but  then  the  plaintiff  complains  of  the 
taking  altogether,  and  not  of  the  excess  :  here  he 
complains  of  the  excess ;  and  that  excess  really  took 
place.  There  was  a  wrongful  act  of  the  defendant ;  and, 
though,  by  reason  of  the  value  of  the  goods  taken  falling 
short  of  the  actual  rent  due,  no  real  damage  was  sus- 
tained, yet  there  was  a  legal  damage  and  cause  of 
action  for  which  the  plaintiff  was  entitled  to  a  verdict. 
This  rule  must  therefore  be  discharged. 

S.  Rule  discharged  («). 


(a)  See  Crowder  v.  Self,  2  M,  ^-  Rob.  190. 
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BaYLEY  against  AsHTON.  Wednesday/, 

June  24th. 

NDEBITATUS  assumpsit  for  money  lent,  paid,  In  assumpsit 

for  money  lent 

had  and  received,  and  on  an  account  stated.  *    to  defendant 

.     .  r  rr^i  ^^^s  father's 

Plea :  Non  assumpsit  mira  sex  annos.     1  here  were  benefit,  an 
other  pleas  on  the  record  not  material  here.  defend^ml^s^ 

On  the  trial  of  the  cause,  before  Alderso?i  B.,  at  the  p|'j|;^|;[.'!;" 
Liverpool  Spring  assizes,  1839,  the  principal  question 
was,  whether  the  plaintiff  was  entitled  to  recover  a  sum  plaintift'  gives 

defendant 

of  24Z.  alleged  to  have  been  lent  by  the  plaintiff  to  the  credit  for  a 

part  payment 

defendant  in  1829.    To  rebut  the  plea  of  the  Statute  within  six  years 
of  Limitations,  the  plaintiff  offered  evidence  of  a  pay-     not  a  sufiil 
ment  of  IZ.  05.  Sd.,  made  by  the  defendant  on  account  signUby  tife  : 
of  the  above  loan  within  six  years.    For  this  purpose  ^^^^^^  ^'^4" 
the  plaintiff's  ledger  was  produced,  which  contained  c.  14.,  to  rebut 

the  following  entries  :  —  Statute  of  Li- 


mitations. 


Dr.  Thomas  Ashton.      £  s.  d. 
1829.   Bee.  19.    To  cash 
lent  you  to  settle  the 
action  in  M'Cleland  v. 
your  father         -       -  24  0  0 


Cr.  £  s.  d. 

1833.  April  17.  By  cash 
from  your  father,  on  ac- 
count of  the  24/.  lent    -  1   0  3 


The  whole,  including  the  heading,  was  in  the  hand- 
writing of  the  defendant,  who,  at  the  time  of  making 
the  entries  was  clerk  to  the  plaintiff,  an  attorney,  and 
was  in  the  habit  of  keeping  his  books  and  managing 
his  business.  By  "  Thomas  Ashton,''  at  the  head  of  the 
account,  was  intended  the  defendant  himself;  and  the 
sum  therein  alleged  to  have  been  lent  to  him  was  ad- 
vanced for  the  purpose  of  compromising  a  suit  in  which 
the  defendant's  father  was  involved. 

For  the  defendant  it  was  objected,  that  the  payment 
Vol.  XII.  K  k  appeared 
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appeared  to  have  been  made,  not  by  the  defendant,  but 
by  his  father;  that  since  stat.  9  G.  4?.  c.  14.  no  admission 
of  payment  was  sufficient  unless  made  in  writing  and 
signed  by  the  party  charged  ;  and  that  the  entry,  though 
in  the  handwriting  of  the  defendant,  was  not  made 
spontaneously,  with  any  intention  of  binding  himself  or 
of  admitting  a  debt,  but  merely  as  the  clerk  and  servant 
of  the  plaintiff,  and  by  his  direction.  The  jury,  under 
the  direction  of  the  learned  Judge,  found  a  verdict  for 
the  defendant. 

In  Easter  term  following,  Cresswell  obtained  a  rule 
to  shew  cause  why  a  verdict  should  not  be  entered 
for  the  plaintiff,  damages  22/.  195.  9d.,  instead  of  the 
verdict  for  defendant. 

Wortley  and  W*  H,  Watson  now  shewed  cause.  The 
entry  was  no  acknowledgment  or  promise  signed  by 
the  defendant,  nor  was  it  evidence  of  any  payment  by 
him.  An  acknowledgment  of  payment  must  be  in 
writing,  signed  by  the  party  ;  Willis  v.  Ne*wham  {a). 
That  case,  though  doubted,  has  never  been  overruled, 
and  was  recognised  in  Waters  v.  Tompkins  (6),  where 
parol  evidence  was  admitted  only  for  the  purpose  of 
applying  a  payment  already  proved.  To  let  in  parol 
evidence  of  payment  would  be  within  the  mischief  as 
well  as  the  letter  of  the  act.  [Patteson  J.  The  sta- 
tute excludes  an  acknowledgment  "  by  words  only." 
Part  payment  is  an  acknowledgment  by  an  act,']  Wil- 
lis V.  Newham  (a)  shews  that  there  is  no  distinction. 
Here,  too,  the  payment  was  not  by  the  defendant,  but 
by  his  father,  who  is  not  shewn  to  have  been  authorized 


1840. 

Bayley 

agahist 
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(i)  2  a  M.  §•  R.  723. 
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by  the  defendant;  Linsell  v.  Bonsor  (a).    The  statute  1840. 
is  to  be  construed  strictly  in  prevention  of  fraud,  as  ^TyrEv 
may  be  inferred  from  Hyde  v.  Johnson  (b).    The  entry  against^ 
relied  upon  here  was  made  altogether  alio  intuitu  by 
the  defendant,  as  the  plaintiff's  clerk,  and  in  the  plain- 
tiff's book,  under  circumstances  that  would  have  ex- 
cluded it  as  evidence,  even  if  it  had  been  in  other 
respects  unobjectionable. 

Wightman  contra.  There  is  no  occasion  to  dispute 
the  authority  of  either  Willis  v.  Nexvham  {c)  or  Waters 
V.  TompJdns  (d).  \_Patteson  J.  If  payment  is  proved 
without  a  word  spoken,  it  will  be  enough,  provided  the 
appropriation  of  the  payment  is  shewn ;  and  this  may 
be  done  by  a  parol  admission,  according  to  Waters  v, 
Tompkins  (d)'].  Admitting  that  a  writing  is  required, 
it  is  not  clear  that  a  signature  is  necessary ;  but  if  it  be, 
then  the  whole  entry,  including  the  defendant's  name, 
was  in  his  handwriting,  [e]  In  Trentham  v.  Deverill  (^), 
a  paper,  acknowledging  a  part  payment,  was  put  in  evi- 
dence, though  there  was  no  signature. 

Lord  Denman  C.  J.  If  I  were  now  for  the  first  time 
called  on  to  put  a  construction  upon  this  act,  I  should 
be  of  opinion  that  any  proof  of  payment  was  sufficient. 
That  was  my  first  impression  :  but  Willis  v.  Newham  (c) 
and  Waters  v.  Tompkins  (d)  have  established  a  different 
doctrine.    According  to  those  cases,  a  written  acknow- 

(a)  2  New  Ca.  241.  (6)  2  New.  Ca.  716, 

(c)  3  Y.4:J.  521.  (d)  2  a  M.Sr  R.  723. 

(e)  It  did  not  ajJJjear  that  the  debtor  and  creditor  sides  of  the  account 
were  contemporaneous  entries. 
{g)  3  New  Ca,  S97s 
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ledgment  of  payment,  signed  by  the  party,  is  necessary ; 
and  I  am  not  sorry  to  yield  to  their  authority. 

LiTTLEDALE  J.  The  authorities  cited  are  not  dis- 
tinguishable from  the  present  in  principle.  There  must 
be  an  acknowledgment  of  the  payment  in  writing,  and 
the  writing  must  be  signed  by  the  party.  In  Trentham 
Y,  Demrill  [a)  the  payment  was  proved  by  the  witness 
and  not  by  the  writing;  and  the  facts  proved  were  left  to 
the  jury  as  evidence  of  payment.  Upon  the  whole,  the 
safer  construction  of  the  statute  is  to  require  a  signed 
writing. 

Patteson  J.  The  case  in  the  Exchequer  is  not  im- 
pugned by  Mr.  WigJitman,  for  he  admits  a  written  ac- 
knowledgment to  be  necessary.  But  it  is  contended 
that,  although  a  writing  may  be  required  to  satisfy  the 
statute,  a  signing  by  the  party  is  not  necessary.  If, 
however,  it  be  conceded,  as  it  is  here,  that  the  provisions 
of  the  statute  apply  to  an  acknowledgment  of  payment, 
it  cannot  be  denied  that  the  language  of  it  requires  the 
signature  of  the  party  as  well  as  a  writing.  In  Tren- 
tham V.  Deverill  {a)  the  paper  was  only  used  to  refresh 
the  memory  of  the  witness  who  had  written  it. 

Williams  J.  Mr.  Wightman  admits  the  authority  of 
Willis  v.  Ne*ooham  (h)^  but  thinks  that  the  plaintiff  satis- 
fies the  statute  by  producing  written  evidence  of  pay- 
ment. This  is  not  so,  unless  he  also  shews  the  signature 
of  the  party. 

S.  Rule  discharged  (c). 

V 

(a)  3  New  Ca.  397.  {b)  3  Y,  ^J.  521. 

(c)  See  the  observations  of  the  Court  in  Maghee  v.  O'Neil,  7  M.  Sj"  JF. 
531. 
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The  South  Eastern  Railway  Company  against 
Hebblewhite. 

The  Same  against  Wright. 

The  Same  against  Banner. 

IN  The  South  Eastern  Kailway  Com'pany  against  Heh-  By  the  South 
Eastern  Rail- 

Ue^white  the  plaintiffs  declared,  in  debt,  for  that  rmT/act 
whereas  defendant  heretofore,  to  wit  1st  October  1839,  c?  ixxv./^iocal 
then  being  proprietor  of  divers,  to  wit  100,  shares,  was  pubii^^)7no'^'' 
indebted  to  plaintiffs  in  300/.,  for  a  call  of  Si.  a  share,  vm^n^^''' 

^  '  '   act  or  vote  as 

and  further  in  300/.  for  another  call  of  3/.  a  share,  and  a  director  till 

his  calls  are 
paid  ;  and  four 

directors  are  a  quorum.  The  directors  have  power,  from  time  to  time,  to  make  calls,  giving 
certain  notice,  which  the  shareholders  are  to  pay,  wiih  interest  from  the  day  appointed 
for  payment  to  the  actual  payment.  In  case  of  neglect  of  payment,  the  company  may 
sue  in  debt  &c.,  or  the  directors  may  declare  the  shares  forfeited,  of  which  forfeiture  no 
advantage  shall  be  taken  until  notice  has  been  given  to  the  shareholder,  and  the  declar- 
ation of  forfeiture  has  been  confirmed  by  a  meeting  held  three  months  at  least  after  such 
notice.  In  any  action  to  recover  the  money,  it  is  sufficient,  by  the  statute,  to  declare  that 
defendant,  being  proprietor,  is  indebted  to  the  company  in  the  sum  in  arrear,  for  a  call  or 
so  many  calls  &c.,on  a  share  belonging  to  defendant,  whereby  an  action  hath  accrued  &c., 
without  setting  forth  the  special  matter ;  and  on  the  trial  it  is  only  necessary  to  jjrove  that 
defendant  was  proprietor  at  the  time  of  making  the  call,  and  that  the  call  was  in  fact  made 
and  the  notice  given,  without  proving  the  appointment  of  the  directors  who  made  the 
calls,  or  any  other  matter  whatsoever ;  and  the  company  is  thereupon  entitled  to  recover 
what  appears  due,  including  interest,  unless  it  appears  that  the  call  is  for  more  per  share, 
or  is  made  payable  earlier,  or  that  more  calls  have  been  made,  than  the  act  permits,  or  that 
notice  of  the  calls  has  not  been  given. 

The  company  having  declared  in  debt  for  calls  and  interest  thereon  in  the  general  form 
given  by  the  act,  the  Court,  under  stat.  4  Ann.  c.  16.  s.  4.,  allowed  defendant  to  plead 
the  following  pleas : 

1.  Nunquam  indebitatus ; 

2.  That  defendant  was  not  proprietor  modo  et  forma ; 

3.  That  the  shares  have  been  declared  forfeited,  and  the  steps  directed  by  the  act  taken 
thereon. 

But  struck  out  the  following : 

1.  That  there  were  not  present,  when  the  calls  were  made,  four  directors  who  had  paid 
their  calls ; 

2.  That  there  was  no  notice  of  the  calls  ; 

3.  That  the  directors  did  not  appoint  a  time  and  place  for  receiving  the  payments ; 

4.  That  the  calls  were  made  for  purposes  not  authorised  by  the  act ; 

5.  That  they  were  not  made  on  all  the  subscribers  and  proprietors; 

6.  That  they  were  not  made  by  competent  persons,  and  for  tlie  sole  purpose  of  the  un- 
dertaking, 
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1840.      further  for  50/.  for  interest  for  the  forbearance  of  moneys 
due  in  respect  to  the  said  shares ;  whereby  an  action 

'  The  South  *  ^ 

Eastern  Rail-  has  accrued  by  virtue  of  a  certain  act  (6  &  7  W.  4^. 

way  Company  /  %  \    o  i  /»     i        i  i 

against      c»  Ixxv.  (a) ),  &c. :  yet  detendant  hath  not  paid  &c. 


HeBBLE  WHITE. 


On 

(a)  "  For  making  a  railway  from  the  London  and  Croydon  Railway  to 
Dover,  to  be  called  '  The  South  Eastern  Railway.'" 

Sect.  81,  and  the  following  sections,  provide  for  the  meetings  of  the 
proprietors. 

Sect.  89  enacts  "  that  no  proprietor  of  any  share  on  which  any  call 
shall  have  been  made,  shall,  after  the  day  appointed  for  the  payment  of 
the  same,  be  allowed  to  vote,  either  personally  or  by  proxy,  at  any  meet- 
ing of  the  said  company,  or  to  act  or  vote  as  a  director  at  any  meeting  of 
the  said  directors,  mitil  the  money  called  for  in  respect  of  such  share  shall 
have  been  fully  paid." 

Sect.  90  enacts  that  four  directors  shall  be  competent  to  act. 

Sect.  115  enacts  "that  the  directors  to  be  appointed  as  aforesaid  shall 
have  power  from  time  to  time  to  make  such  calls  of  money  from  the  sub- 
scribers to  and  proprietors  of  the  said  undertaking  for  the  time  being,  to 
defray  the  expenses  of  and  to  carry  on  the  same,  as  they  from  time  to 
time  shall  find  necessary,  so  that  the  aggregate  amount  of  calls  made  or 
money  paid  for  or  in  respect  of  any  such  shares  shall  not  amount  to  more 
than  the  sum  of  501.  on  any  such  share,  so  that  no  such  call  shall  ex- 
ceed the  sum  of  51.  upon  each  share  which  any  person  or  corporation 
shall  be  possessed  of  or  entitled  unto  in  the  said  undertaking,  and  that 
the  total  amount  of  such  calls  in  any  one  year  shall  not  exceed  30/. 
upon  each  share ;  and  an  interval  of  two  calendar  months  at  the  least 
shall  elapse  between  the  day  appointed  for  payment  of  one  call  and  the 
day  appointed  for  payment  of  another  call ;  and  twenty-one  days'  notice 
at  the  least  shall  be  given  of  every  such  call  by  advertisement  inserted  in 
two  or  more  London  newspapers  and  in  one  or  more  newspapers  pub- 
lished in  the  county  of  ITent,  and  all  monies  so  called  for  shall  be  paid  to 
such  persons,  at  such  times  and  places,  and  in  such  manner  as  in  the  said 
notice  shall  be  appointed ;  and  the  respective  ov/ners  of  shares  in  the  said 
undertaking  shall  pay  their  rateable  proportion  of  the  monies  to  be  called 
for  as  aforesaid  to  such  persons,  and  at  such  times  and  places,  and  in 
such  manner  as  shall  be  appointed  as  aforesaid ;  and  if  any  owner  or  pro- 
prietor for  the  time  being  of  any  such  share  shall  not  so  pay  such  his 
rateable  proportion,  then  and  in  such  case,  and  as  often  as  the  same  shall 
happen,  he  shall  pay  interest  for  the  same  after  the  rate  of  51.  per  centum 
per  annum  from  the  day  appointed  for  the  payment  thereof  up  to  the 
time  when  the  same  shall  be  actually  paid ;  and  if  any  owner  or  pro- 
prietor for  the  time  being  of  any  such  share  shall  neglect  or  refuse  to  pay 

such 


IN  THE  Third  Year  of  VICTORIA. 


499 


On  21st  Ncyvember  1839,  Littledale  ordered  that 
the  defendant  should  have  leave  to  plead  several  matters, 
to  wit :  — 

"  1st.  Nunquam 


such  his  rateable  proportion,  together  with  interest,  if  any,  then,  or  at  any 
time  thereafter,  it  shall  be  lawful  for  the  said  company  to  sue  for  and  re- 
cover the  same  in  any  of  his  Majesty's  courts  of  record  by  action  of  debt 
or  on  the  case,  or  by  bill,  suit,  or  information ;  or  the  said  directors  may 
and  they  are  hereby  authorized  to  declare  the  shares  belonging  to  such 
owner  to  be  forfeited,  and  to  order  such  shares  to  be  sold  :  provided 
nevertheless,  that  no  advantage  shall  be  taken  of  any  forfeiture  of  any 
share  in  the  said  undertaking  until  notice  in  writing  under  the  hands  of 
two  directors,  or  under  the  hand  of  a  secretary  or  clerk  of  the  said  com- 
pany, that  such  share  hath  been  declared  forfeited,  shall  have  been  given 
or  sent  by  the  post  unto  or  delivered  to  some  inmate  of  the  last  known 
usual  place  of  abode  of  the  owner  of  such  share,  nor  until  the  declaration 
of  forfeiture  of  the  said  directors  shall  have  been  confirmed  either  at  a 
general  or  special  general  meeting  of  the  said  company,  such  general  or 
special  general  meeting  being  held  after  the  expiration  of  three  calendar 
months  at  the  least  from  the  day  on  which  such  notice  of  forfeiture  shall 
have  been  given  as  aforesaid  ;  and  after  such  declaration  of  forfeiture 
shall  have  been  confirmed  by  such  general  meeting  or  special  general 
meeting,  the  said  company,  by  an  order  to  be  made  at  the  same  or  at  any 
subsequent  general  meeting  or  special  general  meeting,  shall  have  power 
to  direct  the  said  directors  to  dispose  of  the  shares  so  forfeited,  or  any  of 
them,  in  manner  by  this  act  directed ;  and  the  said  directors  may  in  that  case 
sell  and  dispose  of  such  shares  at  a  public  auction  or  by  private  contract," 
&c. ;  "  and  a  declaration  in  due  form  of  law  as  aforesaid  made  by  some 
credible  person  not  interested,  before  any  justice"  &c.,  "  stating  that  such 
call  had  been  made  by  the  said  directors,  and  that  such  notice  had  been 
given,  and  that  such  default  in  payment  had  been  made  in  respect  of 
the  share  so  sold,  and  that  the  same  share  had  been  declared  to  be  for- 
feited, and  that  such  declaration  had  been  confirmed  in  manner  herein- 
before mentioned,  shall  be  sufficient  evidence  of  the  facts  therein  stated, 
and  the  purchaser  of  such  share  shall  not  be  bound  to  see  to  the  applica- 
tion of  his  purchase  money,  nor  shall  his  title  to  such  share  be  affected  by 
any  irregularity  of  proceeding  in  reference  to  such  sale,  but  such  de- 
claration, and  the  receipt  of  the  treasurer  of  the  said  company  for  the 
price  of  such  share  shall  be  sufficient  evidence  of  title  thereto  for  all  pur- 
poses whatsoever." 

Sect.  117  enacts  "  that  in  any  action  to  be  brought  by  the  said  com-, 
pany  against  any  proprietor  for  the  time  being  of  any  share  in  the  said 
K  k  4  undertaking 
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184?0.  "1st.  Nunquam  indebitatus. 

"  2d.  That  defendant  was  not  proprietor  modo  et 

The  South 
Eastern  Rail-  forma, 
way  Company 

against  "  3d.  That  there  were  not  present,  at  the  respec- 

HeBBLEWHITE.      .  .  I'll!  1         p  T 

tive  meetings  at  which  calls  were  made,  tour  directors 
who  had  paid  the  money  called  for  in  respect  of  their 
shares." 

A  rule  of  Court  was  made  in  pursuance  of  this  order  ; 
and  the  pleas  were  pleaded  accordingly.  In  Michaelmas 
term,  1839,  W.  J.  Alexander  obtained  a  rule  nisi  for 


undertaking  to  recover  any  money  due  and  payable  for  or  in  respect  of 
any  call,  it  shall  be  sufficient  for  the  said  company  to  declare  and  allege 
that  the  defendant,  being  a  proprietor  of  a  share  in  the  said  undertaking, 
is  indebted  to  the  said  company  in  such  sura  of  money  as  the  calls  in 
arrear  shall  amount  to,  for  a  call  or  so  many  calls  of  such  sums  of  money 
upon  a  share  belonging  to  the  said  defendant,  whereby  an  action  hath 
accrued  to  the  said  company  by  virtue  of  this  act,  without  setting  forth 
the  special  matter ;  and  on  the  trial  of  such  action  it  shall  only  be  neces- 
sary to  prove  that  the  defendant  at  the  time  of  making  such  respective 
calls  was  a  proprietor  of  a  share  in  the  said  undertaking,  and  that  such 
call  was  in  fact  made,  and  that  such  notice  was  given  as  is  directed  by 
this  act,  without  proving  the  appointment  of  the  directors  who  made  such 
calls,  or  any  other  matter  whatsoever  ;  and  the  said  company  shall  there- 
upon be  entitled  to  recover  what  shall  appear  due,  including  interest, 
computed  as  aforesaid,  on  such  calls,  unless  it  shall  appear  that  any  such 
call  exceeded  51.  per  share,  or  was  made  payable  before  the  expiration  of 
three  calendar  months  from  the  day  appointed  for  payment  of  the  last 
preceding  call,  or  that  notice  was  not  given  as  hereinbefore  required,  or 
that  calls  amounting  to  more  than  twenty  in  the  whole  had  been  made 
in  some  one  year ;  and  in  order  to  prove  that  the  defendant  was  a 
proprietor  of  such  share  in  the  said  undertaking,  as  alleged,  the  production 
of  the  book  in  which  the  said  company  is  by  this  act  directed  to  enter  and 
keep  the  naines  and  additions  of  the  several  proprietors  from  time  to  time 
of  shares  in  the  said  undertaking,  *with  the  number  of  shares  they  are 
respectively  entitled  to,  and  of  the  places  of  abode  of  the  several  pro- 
prietors of  the  said  undertaking,  and  of  the  several  persons  and  corpora- 
tions who  shall  from  time  to  time  become  propi-ietors  thereof  or  be 
entitled  to  shares  therein,  shall  be  prima  facie  evidence  that  such  defend- 
ant is  a  proprietor,  and  of  the  number  and  amount  of  his  shares  therein." 

discharging 
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discharffinff  the  rule  of  Court  and  the  order  of  Little-  1840. 
dale  J.,  and  for  striking  out  the  third  plea.  The  South 

Ef.stern  Rail- 
way Com  pan  y 

In  The  South  Eastern  Railwaxf  Companjj  v.  Wright  agaimt 

.  .  Hebblewhite. 

the  declaration  was  in  the  same  form. 

On  21st  December  1839,  Littledale  J,  ordered  that 
the  defendant  should  have  leave  to  plead  :  — 

"1st.  A  denial  of  being  indebted. 

*'  2d.  That  the  interest  in  the  said  last  count  men- 
tioned is  claimed  in  respect  of  the  calls,  and  that  there 
was  no  notice  of  such  calls. 

"  3d.  That  the  interest  claimed  is  in  respect  of  calls, 
and  that  the  directors  did  not  appoint  a  time  and  place 
for,  or  persons  to  receive,  the  payments. 

"  4th.  That  the  interest  claimed  is  in  respect  of  calls, 
and  that  the  calls  were  made  for  purposes  not  autho- 
rised by  the  act. 

"  5th.  That  the  interest  so  claimed  in  respect  of  the 
calls  («),  and  that  the  shares  were  declared  to  be  forfeited 
by  the  directors,  and  that  the  defendant  acquiesced  in 
such  forfeiture." 

A  rule  of  Court  was  made  in  pursuance  of  this  order ; 
and  the  pleas  pleaded.  In  Hilary/  term,  1840,  JV.  J. 
Alexander  obtained  a  rule  nisi  for  discharging  the  rule 
of  Court  and  Judge's  order,  and  for  striking  out  the 
second,  third,  fourth,  and  fifth  pleas. 

In  The  South  Eastern  Itailwajtj  Company  v.  Banner 
the  declaration  was  also  for  two  calls  and  for  interest,  in 
the  same  form  as  the  other  declarations. 

On  8th  January  1840,  Littledale  J.  ordered  that  the 
defendant  should  have  leave  to  plead  :  — 

"  To  the  first  count, 

(a)  Sic. 

"1st. 
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Hebblem'hite. 


184?0.         "1st.  That  the  call  was  not  made  upon  all  the  sub- 
scribers  and  proprietors. 

The  South  ^  ^ 

Eastern  Rail-  ^    «  2d.  That  the  call  was  not  made  by  competent  per- 

way  Company 

against       SOnS^  and  for  the  sole  purpose  of  the  undertaking. 

"  3d.  That  due  notice  was  not  given  of  the  call. 
"  To  the  second  count,  three  similar  pleas. 
"  To  the  last  count,  nunquam  indebitatus." 
A  rule  of  Court  was  made  in  pursuance  of  this  order ; 
and  the  pleas  were  pleaded  accordingly.    In  Hilary 
term,  1840,  W,  J.  Alexander  obtained  a  rule  for  dis- 
charging the  rule  of  Court  and  the  order  of  Littledale  J., 
and  for  striking  out  the  three  pleas  to  the  first  count, 
and  the  three  pleas  to  the  second  count. 

In  each  of  the  three  cases,  the  rule  nisi  was  drawn 
up  on  reading  the  Judge's  order,  the  rule  of  court, 
and  an  affidavit,  verifying  the  pleadings,  and  alleging 
belief  that  the  pleas  objected  to  were  pleaded  solely  for 
delay. 

In  last  term  (a),  cause  was  shewn  in  The  South  Eastern 
Railway  Company  v.  Hebhle*white  and  in  The  South 
Eastern  Railway  Company  v.  Baniier,  by  Cowling,  and 
in  The  South  Eastern  Railway  Company  v.  Wright  by 
Crompton ;  and  Sir  W»  W.  Follett  and  W,  J.  Alexander 
supported  the  rule  in  each  of  the  three  cases. 


Arguments  against  the  rules.  The  call,  by  sect.  115, 
must  be  made  by  the  directors :  by  sect.  90  there  must  be 
four  directors  present  to  make  any  proceeding  good:  and, 
by  sect.  89,  no  director  can  act  who  has  not  paid  up  his 
calls.  Therefore  the  third  plea  in  The  South  Eastern 
Railway  Company  against  Hehblewhite  shews  a  defence. 

(a)  June  8th,  1840.  Before  Lord  Denman  C.  J.,  Littledale,  Pat- 
teson,  and  IFilliams,  Js. 

Sect. 
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Sect.  117  will  be  relied  on;  but  that  shews  only  what  1840. 
shall  be  prima  facie  proof  for  the  plaintiffs:  it  does  — " — 

•  •         1  South 

not  prevent  the  defendant  from  raismg  the  special  Eastern  Rail- 
matter  by  way  of  defence.  In  London  and  Brighton  againf^^^ 
Bailway  Company  v.  Wilson  {a)  the  Court  of  Common  Hebblewhite. 
Pleas  refused  to  allow  the  defendant  to  plead  that 
notice  of  calls  was  not  given  (though  that  was  part  of 
the  matter  which  the  statute  required  the  plaintiff  to 
prove),  holding  the  plea  to  be  unnecessary:  but  in  a 
later  case,  EdinburgJi  and  LeitJi  Raibjoai/  Compani/  v. 
Hehblewhite  {b\  the  Court  of  Exchequer,  while  they 
considered  that  the  general  declaration  must  be  treated 
as  including  an  allegation  of  all  such  matters,  held  that 
such  allegation  was  a  proper  subject  of  traverse.  This 
must  be  considered  as  invalidating,  so  far,  the  authority 
of  London  and  Brighton  Railway  Company  v.  Fair- 
dough  {c\  where  the  Court  of  Common  Pleas  had  held 
a  plea  stating  that  defendant  had  forfeited  his  shares 
before  the  calls  to  be  unnecessary.  By  R.  Hil, 
4  W,  4?.,  Pleadings  in  particular  Actions,  II.  3,  4.  (c?), 
the  plea  of  nunquam  indebitatus  applies  only  to  cases 
of  simple  contract,  and  would  not  raise  the  defence 
properly.  These  arguments  apply  also  to  the  second 
plea  in  The  South  Eastern  Railway  Company  v.  Wright, 
As  to  the  third,  fourth,  and  fifth  pleas  in  that  case, 
they  clearly  are  in  confession  and  avoidance  of  the  de- 
claration. The  fifth  plea  raises  matter  which  was 
considered,  in  Edinburgh  and  Leith  Railway  Company 
v.  Hebblewhite  {b\  to  be  a  good  defence :  and  the 
objection  which  was  there  taken  to  the  form  of  the  plea 


(o)  6  New  Ca.  135.  (b)  6  ilf.  ^  JF.  707. 

(c)  6  New  Ca.  270.  {d)  5  £.  <^  Ad.  viii. 


does 


504 


CASES  IN  TRINITY  VACATION 


1840.       does  not  apply  here,  for  the  forfeiture  {a)  appears  to  be 
complete.    In  The  South  Eastern  liailway  Comvany  v. 

The  South  ^  1  ^ 

Eastern  Rail-  Banner,  the  first  plea  alleges  new  matter,  which  is  a 

way  Company  ^    ^   r  it 

against       good  defence,  because  the  directors  are  not  entitled  to 

Hebblevvhite.         ,  ^       .  i  .p  .       .  .  , 

make  a  selection :  and,  even  ii  some  parties  be  unable 
to  pay,  the  call  should  be  made  on  all.  The  second 
and  third  pleas  raise  substantial  defences ;  whether  or 
not  they  be  formally  pleaded  is  not  now  material.  No 
objection  can  be  taken  on  the  ground  that  any  of  the 
pleas  do  not  really  raise  legal  defences,  unless  they  be 
so  obviously  bad  as  to  be  frivolous.  The  plaintiffs 
should  be  put  to  demur,  as  in  Edinburgh  and  Leith 
Railway  Company  v.  Hehhlewhite  (b).  The  affidavits, 
alleging  the  pleas  to  be  intended  for  delay,  shew  only 
that  the  plaintiffs  construe  them  to  be  bad.  There  is 
no  denial  of  the  truth  of  the  matters  alleged. 

Sir  W.  W,  Follett  and  W.  J.  Alexander,  contra.  It  is 
not  denied  that  the  pleas  objected  to  are  pleaded  for 
delay;  and  there  is  no  affidavit  of  the  truth  of  the 
matters  alleged.  All  the  pleas  which  allege  matter  not 
required,  in  sect.  117,  to  be  proved  are  clearly  frivo- 
,  lous.  And,  as  to  the  matter  which  is  required  to  be 
proved,  section  117  does  not  preclude  the  defendant 
from  disputing  it  without  a  special  plea :  the  plaintiffs 
must  prove  it,  or  fail.  Thus  the  want  of  the  presence 
of  four  qualified  directors  may  be  shewn  in  answer  to 
the  proof  by  the  plaintiffs  that  the  calls  were  in  fact 
made,  if  that  fact  invalidate  the  calls ;  and,  if  it  does 
not,  it  is  no  defence  :  which,  indeed,  is  the  correct  view, 

(a)  Reference  was  here  made  to  the  plea  itself,  as  set  out  on  affidavit. 
It  alleged  that  the  shares  were  declared  by  the  directors  to  be  forfeited,  and 
that  defendant  had  due  notice  from  the  company,  according  to  the  act  and 
the  provisions  thereof,  and  acquiesced  in  the  forfeiture. 

(6)  6  ilf.  ^  W.  707. 

since 


The  South 
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since  the  appointment  of  the  directors  who  made  the  1840. 
calls  need  not  be  proved  under  sect.  117,  but  a  call  de 
facto  will  be  enough ;  and  the  act  says  that  the  plain-  Eastern  Kail- 

Avay  Coiripany 

tiffs,  on  giving  the  proof  there  required,  "  shall "  "  be 
entitled  to  recover." 

Ciir,  adv.  vulL 


against 
PIeeelewuite. 


Lord  Denman  C.  J.,  in  this  vacation  {Jime  24th), 
delivered  the  judgment  of  the  Court. 

It  is  not  necessary,  in  these  cases,  to  determine  whe- 
ther the  defences  sought  to  be  pleaded  can  or  cannot  be 
given  in  evidence  under  the  plea  of  nunquam  indebi- 
tatus. It  is  sufficient  to  say  that  we  consider  most  of 
them  to  be  quite  contrary  to  the  provisions  of  the  act  of 
parliament  under  which  the  actions  are  brought,  and 
that,  in  the  exercise  of  our  discretion  under  the  statute 
of  Atme  (a),  we  shall  be  governed  by  the  same  views 
which  the  Court  of  Common  Pleas  adopted  in  the  two 
cases  cited  from  Bingham^s  Ne'uo  Cases,  viz.  London  and, 
Brighton  Railisoay  Company  v.  Wilson  (b),  and  London 
and  Brighton  Bailway  Company  v.  Fair  dough  (c). 

The  only  pleas  which  we  think  ought  to  be  allowed, 
amongst  those  sought  to  be  pleaded,  are,  — 

1.  Nunquam  indebitatus. 

2.  That  the  defendant  was  not  proprietor. 

3.  That  the  directors  have  exercised  their  option  of 
declaring  the  shares  of  the  defendant  to  be  forfeited, 
and  have  taken  the  steps  thereon  directed  by  the  act. 

The  rule  must  be  made  absolute  to  strike  out  the 
other  pleas. 

Rule  accordingly. 

(a)  Stat.  4  Ann.  c.  16.  s.  4.  {b)  6  New  Ca.  135. 

(c)  6  New  Ca.  270. 
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1840. 


Davies  against  Stacey  and  Parry. 
Avowry  for      TJ  EPLEVIN  for  ffoods  taken  in  a  dwelling  house. 

rent  due  on  a      JIV  ° 

demise  of  40/.  Avowrj  bv  Stacey,  and  cognizance  by  Parry, 

per  annum. 

Pleas  in  bar,     alleging  that  the  goods  were  taken  as  a  distress  for  half 

1.  Non  tenuit  ^     -n/r      y  r  i  '  to 

modoet forma;  a  years  rent  due  25th  Marc/i  1837,  from  plamtiit  to 
of  t^e  ren^,^hat  Stacey,  for  the  dwelling  house,  held  by  plaintiff  as 
SnSrhdd  ^^"^i^t  to  Stacey,  by  virtue  of  a  demise  thereof  to  plain- 
under  a  lease  ^j£p     ^j^g           rent  of  40/. 

reservmg  AOl.  ^ 

per  annum  in        Pleas  in  bar : 

the  body  there- 
of ;  but,  before       1 .  That  plaintiff  did  not  hold  as  tenant  to  Stacey, 

the  lease  was 

executed,  the     modo  et  forma :  conclusion  to  the  country.  Issue 

following  words 

were  added,  thereon.  2.  As  to  2/.  105.,  parcel  &c.,  that  no  part 
and^the^body  of  thereof  was  due  from  plaintiff  to  defendant  at  the  time 
signa^tuTes^were  *  conclusion  to  the  country.  Issue  thereon.  3.  As 
written.  "The      jy/.  105,  residue  &c.,  tender  and  refusal,  and  no  de- 

allowanceoi  the 

road  to  the  Sw   mand  since  :  verification.      Replication,  denying  the 

Bells'  Yard  to  ^  ^ 

be  made  as       tender.    Issue  thereon. 

usual."   It  had 

been  usual  for  On  the  trial  before  Gurney  B.,  at  the  Summer  assizes 
aUowThe  lessee  for  Carmarthenshire  1838,  a  lease  was  put  in  for  the  de- 
fotL'muTL  fendants,  dated  20th  October  1828,  made  by  Sir  William 
theilLee^to^J  Cr^5^zgwj/  (through  whom  Stacey  claimed  the  re- 
third  party  for  version),  to  plaintiff,  of  the  dwelling  house  at  40Z.  per 

the  use  of  such  /?        t  5  &  r 

road  to  the  de-  annum.     The  lease  was  signed  by  Sir  William  de 

mised  premises. 

Held,  that     Crespigny  and  plaintiff :  but,  under  the  signatures,  were 

this  did  not  re-        .  i      p  n      •  i  mi  r  i 

duce  the  reserv-  written  the  lollowing  words.  "  Ihe  allowance  or  the 
per  annum,^  so  ^o^idi  to  the  Six  Belli  Yard  to  be  made  as  usual."  The 
plaintiff  to\     j"^y  ^^^^^  that  these  words  were  inserted  before  either 

verdict  on  the 
plea  of  non  tenuit. 

Qucere,  whether  a  payment  made  under  this  memorandum  would  have  been  evidence 
under  the  plea  of  riens  in  arrere.  ^ 

party 
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party  executed  the  > lease.  It  further  appeared  that,  1840. 
before  the  lease  was  made,  the  tenant  of  the  dwelling 

'  ^  Davies 

house  had  used  to  pay  51,  per  annum,  by  half-yearly  against 

Stacey* 

payments,  to  the  occupiers  of  an  inn  called  the  Six  Bells, 
for  a  passage  through  the  inn  yard  to  the  dwelling  house ; 
and  that,  on  the  production  of  the  receipt  for  this  sum, 
the  lessor  of  the  dwelling  house  had  allowed  it  to  the 
tenant  in  the  settlement  of  his  rent.  On  these  facts  the 
plaintiff  contended  that  he  was  entitled  to  a  verdict  on 
the  plea  of  non  tenuit,  inasmuch  as  the  letting  was  at  a 
rent  of  351,  not  40/.;  or  that  the  payment  by  him  of  the 
half  yearly  2/.  105.  supported  the  second  plea.  As  to 
the  third,  the  jury  found  for  the  plaintiff.  The  learned 
judge  directed  a  verdict  for  the  plaintiff  on  all  the  issues, 
giving  the  defendants  leave  to  move  for  a  verdict  to  be 
entered  for  them.  In  Michaelmas  term  1838,  Evans 
obtained  a  rule  accordingly.    In  last  term  (a), 

Chilton  and  John  Wilson  shewed  cause.  The  proviso 
as  to  the  allowance  operates  as  a  deduction  from  the 
rent,  and  therefore  reduces  the  reservation  to  35Z.  The 
proviso  and  reservation  constitute  cross  covenants;  and 
payment  under  the  proviso  is  at  any  rate  good  in  re- 
duction of  the  arrears.  In  Burgh  v.  Wheeler  {b)  it  was 
held  that  a  memorandum,  indorsed  on  a  bond  before  the 
execution,  might  be  incorporated  into  the  condition ; 
and  a  similar  principle  may  be  collected  from  Thomp^ 
son  V.  Butcher  (c).  It  can  make  no  difference  in  what 
part  of  the  instrument  the  words  occur :  formerly  it 
was  not  unusual  to  sign  and  seal  a  bond  between  the 

(a)  June  2d,  1840.    Before  Lord  Denman  C.  J.,  Littledale^  PattesoHj 
and  Williams  Js. 
(6)  8  T,  R.  483.  (c)  3  BulsU  300. 

obligatory 
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1840.      obligatory  part  and  the  condition.    In  Lemayne  v. 

Stanley  (a)  it  was  held  that,  if  a  devisor  wrote  his  own 

Davies 

against      name  in  the  body  of  the  will,  this  was  a  sufficient 

Stacev. 

signing  under  stat.  29  C,  2.  c.  3.  s.  5.  In  ShepparcVs 
Touchst,  p.  87.,  it  is  laid  down,  as  a  rule,  that  the  con- 
struction should  be  upon  the  entire  deed,  expounding 
one  part  by  another.  Here,  the  word  "  allowance " 
may  well  signify  "  abatement ; "  that  is,  indeed,  the 
fifth  signification  given  to  the  word  in  Johnson^s  Dic- 
tionary, In  Johison  v.  Carre  {b\  debt  being  brought  for 
rent  on  a  lease,  the  defendant  pleaded  a  covenant  by  the 
lessor,  in  the  same  deed,  that  the  lessee  might  deduct  so 
much  for  charges :  and  this  was  held  good  on  demurrer. 
In  Giles  v.  Hooper  (c)  the  words  "  rendering  80/.  per 
annum  rent,  free  and  clear  of  all  manner  of  taxes,"  were 
held  to  create  a  covenant  by  the  lessee  to  discharge 
the  lessor  of  all  taxes,  and  to  pay  the  80/.  without 
deduction.  It  cannot  be  contended  that  the  new  rules 
alFect  the  plea  of  riens  in  arrere :  and  the  cases  before 
the  rules  apply.  In  Woods  v.  Rock  [d)  a  plea  of  riens 
in  arrere  was  supported  by  proof  of  payment  of  ex- 
pences,  which  were  to  be  allowed  under  a  covenant  in 
the  lease.  In  Dyer  v.  Boxscley  {e)  payment  by  a  tenant 
of  the  interest  on  a  mortgage  upon  the  reversion, 
with  the  reversioner's  assent,  was  held  to  be  evidence 
against  the  reversioner's  assignee  under  riens  in  arrere. 
So,  where  a  lessee  had  underlet,  and  his  lessee  had 
paid  ground  rent  to  the  reversioner,  it  was  held  that,  so 
far  as  respected  the  sum  paid,  the  mesne  tenant  could  not 
distrain  ;  Carter  v.  Carter  (g).    Payment  to  a  mortgagee 

(a)  3  Lev.  1.  (b)  1  Lev,  152. 

(c)  Carth  135.  (rf)  Jlc.  4;  Nap.  57. 

^  (e)  2  Bing.  94.  {g)  5  Sing.  406. 

was 
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was  specially  pleaded  in  Johnson  v.  Jones  {a) ;  but,  from 
the  arguments  and  judgments,  it  is  clear  that  the  pay- 
ment might  have  been  given  in  evidence  under  riens  in 
arrere.  A  similar  principle  was  established  as  to  non 
assumpsit  to  a  count  for  money  had  and  received,  and 
to  a  count  for  work  and  labour ;  Dale  v.  Sollet  (Z>),  Le 
Loir-  v.  Bristow  (c). 

Evans  and  E,  V.  Williams,  contra.  This  allowance 
cannot  operate  in  reduction  of  the  rent.  "  If  a  rent 
of  so  much  a  year  be  reserved,  but  by  the  same  deed 
the  lessor  agrees  to  allow  so  much  at  every  payment 
for  bringing  the  rent;  this  shall  not  be  recouped  as  a 
diminution  or  alteration  of  the  rent ;  but  is  a  covenant 
for  allowance : "  Com.  Dig.  Rent,  (C  3.),  citing  Mason 
v.  Chambers  [d).  ILittledale  J,  For  what  rent  should 
the  stamp  on  the  lease  be  ?]  In  Burroughs  v.  Hai/s  (e), 
to  covenant  for  rent,  defendant  pleaded  that  part  was 
to  be  allowed,  which  was  held  bad.  The  cases  of 
payment  by  the  tenant  of  charges  on  the  land  itself, 
as  of  ground  rent,  in  Sapsford  v.  Fletcher  (g),  and  of 
^  rent  charge,  in  Taylor  v.  Zamira  (h),  are  inappli- 
cable. Here  the  allowance  is  collateral :  it  would 
have  ceased  if  the  occupier  of  the  yard  had  refused  to 
allow  the  passage.  To  make  the  payment  good  by  way 
of  answer,  it  should  at  any  rate  have  been  specially 
pleaded,  as  in  Johnson  v.  Carre  {i)»  Sapsford  v.  Flet- 
cher (o-),  and  Taylor  v.  Zamira  (Ji),  at  the  utmost,  shew 

(a)  9  A.  ^  E.  809.  [b)  4:  Bur.  2133. 

(c)  4  Campb.  134. 

(d)  Cro.  Jac.  34.  S.  C.  more  fully  in  Chambers  v.  Mason,  Yelv.  42.  47. 

(e)  Comb.  21.  (g)  4  T.  R.  511. 
{h)  6  Taunt.  524.  (i)  1  Lev.  152. 


1840. 


Davies 
against 
Stacey. 
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only  that  advances  of  this  kind  may  be  considered  as  in 
the  nature  of  payments,  and  specially  pleaded  to  save 
circuity ;  but  not  that  they  come,  generally,  within  a 
plea  of  riens  in  arrere.  The  principle  followed  in 
these  two  cases  appears  to  have  been  misunderstood  in 
Woods  v.Eock{a),  But,  indeed,  the  evidence  here  did 
not  shew  a  payment  in  fact. 

Cur.  adv.  mlt. 

Lord  Denman  C.  J.,  in  this  vacation  (June  24th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
pleadings  and  facts,  his  Lordship  proceeded  as  follows. 

Upon  these  facts,  and  the  said  finding  of  the  jury, 
it  was  contended,  for  the  plaintiff,  that  "  the  allow- 
ance of  the  road,"  so  written  u^on  the  lease  as  afore- 
said, was  virtually  incorporated  with  it,  and  amounted 
in  law  *to  a  covenant  to  make  such  allowance  as  a 
deduction  from  the  rent,  which,  therefore  amounted 
only  to  the  sum  of  35Z.,  and  not  of  40Z.,  as  stated  in 
the  avowry  and  cognizance;  and,  consequently,  that 
the  plaintiff  was  entitled  to  a  verdict  upon  the  issue 
of  non  tenuit.  Upon  this  point  we  are  of  opinion, 
however,  that  the  answer  given  is  satisfactory,  and  that 
the  case  of  Mason  v.  Chambers  (b)  is  an  express  au- 
thority to  shew  that  such  covenant  (allowing  it  to  be 
such)  does  not  operate  as  a  defalcation  of  the  rent  {c), 
but  is  a  mere  covenant,  and  no  alteration  of  the  rent. 
We  think,  therefore,  that  the  avowry  and  cognizance 
was  proved,  as  laid. 

It  was  further  argued,  for  the  plaintiff,  that  payments 
made  by  him  for  such  right  of  passage  as  aforesaid  to  the 

(a)  Ale.  ^  Nap.  57. 

{b)  Cro.  Jac.  34.  (c)  See  Chambers  v.  Mason,  Yelv.  48, 

demised 


1840. 

Davies 
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demised  premises  might  be  given  in  evidence  under  the  1840. 
issue  of  riens  in  arrere.  and  entitle  him  to  a  verdict  "T 

Davies 

thereon.    And,  upon  this  point,  the  cases  of  Sapsford  v.  against 

Stacey. 

Fletcher  (a),  Taylor  v.  Zamira  (5),  and  Carter  v.  Car- 
ter (c),  were  quoted  at  the  bar.  It  is  observable,  how- 
ever, that  the  ground  rent  in  two  of  those  cases,  pay- 
able by  the  lessor  to  the  superior  landlord,  and  the 
annuity  payable  in  the  other,  were  direct  charges  upon 
the  demised  premises,  or  upon  the  lessor,  or  upon 
both. 

But,  without  further  enquiring  how  far  the  cases  are 
distinguishable,  we  are  clearly  of  opinion  that  the  fact  of 
such  payment  having  been  made  by  the  plaintiff  was 
not  established,  and  indeed,  that  the  contrary  was 
proved.  The  verdict,  .therefore,  which  has  been  en- 
tered for  the  plaintiff,  damages  4/.,  must  be  set  aside, 
and  a  verdict  must  be  entered  for  the  defendants  on 
the  first  and  second  issues,  and  for  the  plaintiff  on  the 
third. 

Rule  accordingly. 

(a)  4  T.  i2.  511.  (b)  6  Taunt,  524. 

(c)  5  Bing.  406. 
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The  Queen  against  The  President  and  Chapter 
of  the  Cathedral  Church  of  St.  Peter's  in 
Exeter. 


The  deanery  of  ^IR  J".  Campbell,  Attorney  General,  obtained  a  rule 

Exeter  was  .     ,  ,  i  -r. 

founded  in  the  in  last  Easter  term,  calling  upon  the  President 

^Hm.ry\.,\>Y  ^"d  Chapter  of  the  cathedral  church  of  Petei's, 

whh  the'con-  Exeter,  to  shew  cause  why  a  mandamus  should  not 

bishop^ of^  issue,  commanding  them  to  proceed  to  the  election  and 

Exeter,  who  en-  admission  of  Thomas  Grylls,  one  of  the  prebendaries  of 

dowed  it.    By  _  ^ 

the  charter  of    the  Said  cathedral    church,  to  be  dean  of  the  said 

foundation,  the 

dean  was  to  be  Cathedral  church,  and,  if  necessary  for  that  purpose,  to 

elected  by  the 

chapter  from     clcct.  Collate,  and  admit  him  to  be  a  canon  residentiary 

among  the  pre- 
bendaries, subject  to  confirmation  by  the  bishop.    There  were  then  twenty  four  prebends, 
all  in  the  bishop's  gift. 

Afterwards  the  chapter  was  divided  into  nine  canons  residentiary,  and  fifteen  prebendaries, 
the  canons  residentiary  being,  upon  vacancies,  elected  from  the  prebendaries.  After  this, 
the  practice  was,  that  the  bishop  issued  a  licence  to  the  chapter  to  elect  a  canon  (who,  in 
practice,  was  always  a  canon  residentiary)  for  dean,  and  the  chapter  elected  accordingly ; 
and  the  party  elected  was  then  presented  to  the  bishop,  who  confirmed  the  election, 
and  the  party  then  took  the  oath  of  canonical  obedience  to  the  bishop,  who  sent  his 
mandate  to  the  chapter  to  install  him,  which  they  did. 

About  the  middle  of  the  sixteenth  century,  the  Crown  began  to  recommend  the  party 
to  be  elected.  This  practice  prevailed  from  1681  to  the  present  time,  which  compre- 
hended fifteen  elections  •  and  the  appointments,  during  that  period,  were  by  royal  patent, 
describing  the  deanery  as  a  donative  in  the  Crown,  granting  it  to  the  party,  and  com- 
manding the  chapter  to  admit  him.  Whenever  the  party  named  by  the  Crown  was  not 
one  of  the  chapter,  the  bishop  collated  him  to  the  prebend  of  the  late  dean,  and  the  chapter 
elected  him  a  canon  residentiary ;  and  the  other  forms  of  the  election,  commencing  with 
the  bishop's  licence,  were  pursued. 

In  1839,  the  deanery  being  vacant,  the  Queen  recommended  one  of  the  prebendaries, 
requiring  and  commanding  the  chapter  to  assemble  and  elect  him. 

The  chapter  having  elected  another  (a  canon  residentiary),  with  all  the  usual  forms  in 
other  respects,  who  was  installed  and  acted,  a  mandamus  was  applied  for,  commanding  the 
chapter  to  elect  and  admit  the  party  named  by  the  Crown,  and,  if  necessary  for  that  pur- 
pose, to  elect,  collate,  and  admit  him  to  be  a  canon  residentiary,  and  to  do  all  things 
requisite,  and  competent  to  them,  to  his  being  elected  and  admitted  dean. 

Mandamus  refused ;  because, 

1.  The  Crown  had  not  the  right  to  enforce  the  recommendation,  either  by  the  general 
law  or  by  the  particular  foundation. 

2.  If  the  Crown  had  the  right  to  present  absolutely,  or  to  nominate  a  person  to  be  pre- 
sented by  the  chapter  to  the  bishop  for  institution  (which,  however,  did  not  appear  to  be 
the  fact),  the  proper  remedy  was  by  quare  impedit. 

The  Court  refused  to  presume,  on  the  mere  evidence  of  the  usage  as  above  stated, 
either  an  act  of  parliament  or  a  composition,  conferring  the  right  upon  the  Crown. 

of 
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of  the  said  cathedral  church;  and  to  do  all  things  re-  184<0. 
quisite  and  competent  to  be  done  by  them  on  their  part    -j-he  Queen 
for  the  purpose  of  his  being  so  elected  and  admitted  against 

^     ^  ^  ^  The  Chapter  of 

dean  of  the  said  cathedral  church.     Upon  notice  of  Exeter. 
the  rule  to  be  given  to  the  Lord  Bishop  of  Exeter,  and 
to  the  said  President  and  Chapter  or  some  of  them, 
and  to  their  chapter  clerk. 

The  facts  of  the  case  were  stated  by  the  Lord  Chief 
Justice,  in  delivering  judgment,  as  follovi's  {a). 

"  This  was  a  rule  for  a  mandamus  to  elect  Mr. 
Grylls  a  canon  residentary,  in  order  to  qualify  him 
for  election  as  dean,  and  then  to  elect  him  into  that 
office. 

The  facts  appeared  in  the  argument  to  stand  thus. 
The  bishoprick  was  founded  before  the  Conquest  (Zi). 
There  were  twenty-four  prebends,  all  in  the  bishop's 
gift.  The  bishop  of  the  diocese  founded  and  en- 
dowed (c)  the  deanery  in  the  reign  of  king  Henry  III., 
viz.  in  the  year  1225,  subsequently,  of  course,  to  the 
charter  of  king  John  (d),  by  which,  in  the  year  1215, 
he  granted  to  chapters  that  they  should  have  the 
election  *'  quorumcumque  praelatorum  majorum  et  mi- 
norum."  It  appears  to  have  been  the  last  deanery 
founded  in  England  prior  to  the  dissolution  of  the 

(a)  The  affidavits  on  both  sides  detailed  the  facts  referred  to,  without 
any  material  disagreement ;  and  numerous  documents  were  set  out.  It 
has  been  considered  most  convenient  to  adopt  the  summary  of  facts 
given  by  the  Court,  adding,  in  notes,  from  the  affidavits,  such  details  as 
may  appear  to  afford  any  illustration. 

{b)  About  1050  A.  D. 

(c)  With  the  church  of  Tauntun^  with  its  chapels  of  Sumbrig  and  of 
Landeg,  and  all  other  appurtenances,  and  with  the  church  of  Brauntun 
with  the  appurtenances.  The  church  of  Coleton  with  its  appurtenances 
was  afterwards  added. 

(rf)  See  post,  pp.  520,  521. 
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1840.  monasteries.  By  the  charter  of  foundation  {a),  the  dean 
is  to  be  elected  by  the  chapter  from  among  the  pre- 

Tbe  Queen  ^  ^  &  f 

against      bcudaries,  subject  to  confirmation  of  the  bishop  and 

The  Chapter  of  a  i  • 

ExEXER.  his  successors.  At  a  subsequent  time,  by  a  new  statute, 
the  chapter  was  divided  into  canons  residentiary  (b) 
and  prebendaries,  the  canons  being  elected  by  the  chap- 
ter from  among  the  prebendaries:  and  the  practice 
from  that  time  has  always  been  that  the  dean  should  be 
elected  from  among  the  canons  residentiary. 

The  bishop  has  always  issued  a  licence  to  elect  one 
of  the  canons  :  the  canon  elected  has  been  presented  to 
the  bishop,  who  confirms  the  election,  if  all  has  been 
regular  {c). 

The  dean  elect  then  takes  the  oath  of  canonical 
obedience  to  the  bishop,  who  sends  his  mandate  to  the 
chapter  to  instal  him.  In  two  cases  of  lapse,  occurring 
in  the  thirteenth  and  fourteenth  centuries,  the  bishop 
collated. 

(a)  The  charter  was  granted  by  the  chapter  of  St.  Peter's,  Exeter^  with 
the  assent  of  the  then  Bishop  of  Exeter.  The  grant  is,  "  Ut  in  Exoniensi 
ecclesia,  temporibus  nostris,  et  in  perpetuum,  canonice  a  capitulo  et  de 
capitulo  unus  de  canonicis  eh'gatur  decanus,  et  solempniter  instituatur. " 
The  grant  was,  in  the  charter,  stated  to  be  made  "  ad  imitationem  alia- 
rura  cathedralium  ecclesiarum  ordinatarum." 

(6)  By  the  division  mentioned  in  the  text,  there  were  nine  canons  resi- 
dentiary. 

(c)  The  confirmation  by  the  Bishop  of  Exeter  of  the  election,  by  the 
chapter,  of  Serlo,  the  first  dean,  was  set  out  on  affidavit.  It  was  addressed 
to  the  chapter,  and  added  these  words.  "  Concedentes  vobis  in  posterum, 
pro  nobis  et  successoribus  nostris,  episcopis  Exon. ,  in  perpetuum,  liberam 
potestatem  eligendi  decanura  in  ecclesia  Exoniensi,  de  persona  idonea 
canonico  in  Exoniensi  ecclesia,  sed  a  nobis  vel  successoribus  nostris,  epis- 
copis Exon.,  rite  et  canonice  confirmandum."  The  Archbishop  of  Canter- 
bury (^Stephen  Langton)  reciting  that  the  Bishop  of  Exeter  had  recently 
ordained  the  dignity  of  the  deanery,  "  concedens  eidem  capitulo  liberam 
electionem  decani,  qui  eandem  habeat  potestatem  et  dignitatem  quam 
habent  alii  decani  cathedralium  ecclesiarum  in  Anglid,"  ratified  and  ap- 
*  proved  of  the  ordinance,  and  confirmed  to  Serlo  the  churches,  &c.,  with 

which  the  deanery  was  endowed* 
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In  1553,  the  Crown  for  the  first  time  interposed;  but 
Edward  YL  died  before  that  election  was  completed  (a). 
In  1559,  Queen  Elizabeth  sent  a  mandate  to  the  chapter 


ter  ended  (c).  In  the  same  reign  three  elections  took 
place,  in  which  we  do  not  find  the  queen  taking  any 
part,  nor  can  discover  what  was  done,  the  records  of 
the  chapter  being  lost.  But,  in  1629,  Charles  I.  re- 
commended (d)  one  Peterson,  who  was  a  canon  re- 
sidentiary: he  was  elected;  but  it  was  under  the  bishop's 
licence,  and  with  his  confirmation  :  the  usual  instalment 
followed.  In  1661,  Charles  II.  sent  letters  recom- 
mendatory ;  the  particulars  of  what  then  occurred  were 
not  laid  before  us(^).    In  1681,  the  same  king  granted 


(a)  By  the  affidavits  it  appeared  that,  in  the  margin  of  the  book  of  the 
chapter  acts,  referring  to  letters  patent  which  Edward  VI.  had  issued, 
nominating  James  Haddon  to  the  deanery,  the  following  note  was  written 
in  a  coeval  handwriting.  **  Decanatus  Exon.  non  est  de  collatione  aut 
presentatione  domini  regis,  sed  spectat  ad  provisionem  sive  electionera 
capituli,  licentia  Episcopi,  qui  est  fundator  et  patronus  decanatus,  prius 
obtenta." 

(6)  This  was  done  by  the  Queen's  letter  to  the  president  and  chapter, 
requiring  them  to  have  consideration  of  the  party,  Gregory  Dodds,  in 
their  election. 

(c)  By  the  affidavits  it  appeared  that,  shortly  afterwards,  the  see  of 
Exeter  being  vacant,  the  archbishop  of  Canterbury  granted  his  licence  to 
the  chapter  to  elect  a  dean ;  and  Dodds,  having  in  the  mean  time  become 
canon  and  prebendary,  was  elected  and  installed. 

{d)  The  letters  of  recommendation  added,  "  We  will  and  require  you'* 
to  elect  and  admit. 

(e)  Three  deans  were  elected  between  Peterson  and  Annesley,  It  ap- 
peared by  the  affidavits  that  all  three  were  elected  with  the  usual  licence 
and  confirmation.  In  the  first  case  {Ward)  the  Crown  {Charles  II., 
1661)  professed  to  "  have  appointed,"  and  to  "require"  the  chapter  to 
elect  and  admit.    In  the  second  (  Youngs  on  the  promotion  of  Ward  to  the 
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1840.  the  deanery,  to  Annesley,  who  was  not  a  prebendary, 
""^  by  letters  patent,  which  state  (incorrectly  in  fact)  that 

The  Queen       ^  '  V  J  / 

against      the  deanery  belonged  to  the  donation  of  the  crown  (a). 

The  Chapter 

Exeter.  The  bishop  collated  him  to  a  prebend,  and  then  issued 
his  licence  to  elect ;  he  was  elected,  confirmed,  in- 
stalled, as  on  former  occasions.  Since  that  time  four- 
teen deans  have  been  chosen,  nine  of  whom  were 
strangers  to  the  cathedral ;  but  the  bishop  made  them 
prebendaries,  the  chapter  elected  them  canons  resi- 
dentiary, and  the  same  proceedings  were  always 
pursued  (b). 

When  the  deanery  became  vacant  in  1838  (c),  the 
Crown  nominated  a  stranger  (d)  to  the  cathedral :  and 
the  chapter,  in  answer,  returned  to  the  effect  that,  as 
the  act  of  6  &  7  4.  c,  67.,  suspending  the  power  of 
chapters  to  fill  vacant  prebends,  prevented  the  nominee 

see  of  Exeter)  the  words  are  "recommend,"  "requiring  and  commanding 
you"  to  elect.  In  the  third  {Gary)  the  words  are  as  in  the  second.  Both 
Ward  and  Cary  were  elected  on  vacancies  caused  by  death. 

(a)  In  this  instance,  the  king,  reciting  that  he  had  "given  and  granted 
to"  Annesley  "the  deanery,"  did  ''command"  the  chapter  to  assign 
him  his  stall,  place,  and  voice. 

(6)  It  appeared  by  the  affidavits  "  that,  in  all  said  cases  of  deans 
since  Dean  Annesley,  there  have  been  presented  to  the  chapter  royal 
letters  patent,  granting  to  said  several  persons  the  deanery  as  in  the  royal 
gift  in  full  right,  and  constituting  such  person  dean." 

(c)  29th  December,  by  the  death  of  Dr.  Landon. 

(d)  Lord  Wriolhesley  Russell,  who  was  not  a  prebendary  of  Exeter. 
The  grant  was  under  the  great  seal,  22d  January  1839,  and  contained  the 
words,  we  "do  give  and  grant  unto"  &c.,  "  the  deanery"  &c.,  "  now  void" 
&c.,  "  and  in  our  gift  in  full  right "  &c.,  and  "  we  do  make,  ordain,  and 
constitute  by  these  presents,  to  have  and  to  hold  the  aforesaid  deanery  to 
the  aforesaid  "  &c.,  "as  fully"  &c.,  "  as  the  said  W.  Landon  or  any  other 
of  his  predecessors"  &c.,  "firmly  enjoining  and  requiring  the  chapter  and 
canons"  &c.,  "that  they  do  rightfully  and  lawfully  admit  the' said" 
W.  R,  "  to  the  aforesaid  deanery,  and  that  they  do  institute  and  invest  him 
dean  thereof"  &c.,  "and  that  they  do  perform  all  and  singular  other 
things  which  shall  be  any  ways  fit  and  necessary  to  be  done  in  this  be- 
half." 

from 
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from  obtaining  one,  that  election  could  not  take  place.  .1840. 
The  Crown  then(«)  nominated  Mr.  Gn/lls,  the  gentle-    The  Qufen 
man  on  whose  behalf  the  present  rule  has  been  ob- 

^  The  Chapterof 

tained,  being  a  prebendary,  but  not  a  canon  residentiary.  Exeter. 
The  suspending  act  was  again  referred  to  by  the  chapter, 
as  disabling  them  from  qualifying  Mr.  Gyylls  into  the 
latter  office;  and  another  act,  2  &  3  Vict.  c.  14.,  was 
passed,  reciting  that,  by  reason  of  the  act  6  &  7  JV.  4. 
C.67.,  and  the  act  1  &  2  Vict.  c.  108.,  continuing  its  oper- 
ation, doubts  were  entertained  whether  any  collation  to 
a  prebend,  or  any  election  to  a  canonry,  could  be  made 
in  the  church  Exeter ;  and  enacting  that  nothing  in 
either  of  these  acts  should,  during  the  vacancy  of  any 
deanery,  prevent  any  spiritual  person  from  being  col- 
lated to  the  prebend  or  canonry  held  by  the  late  dean, 
for  the  purpose  of  qualifying  to  be  elected  or  appointed 
dean.  This  act  passed  on  the  4th  June  1839.  On 
the  12th,  Mr.  Grylls  was  again  nominated  by  the 
Crown  to  be  dean,  and  to  be  first  appointed  a  canon 
residentiary  {b).    No  step,  however,  was  taken  by  the 

chapter 

(a)  By  grant  under  the  same  form  as  the  grant  to  Lord  Wriothesley 
Russell. 

(6)  The  instrument  was  as  follows. 

"  Victoria  R. 
*«  Trusty  and  well  beloved,  we  greet  you  well. 

"  Whereas,  by  the  death  of  Doctor  Whittington  Landon,  late  dean  of 
that  our  cathedral  church  of  Exeter,  the  deanery  thereof  is  become 
vacant,  and  our  said  church  [^thereby  destitute  of  a  governor,  we,  being 
careful  and  desirous  that  a  meet  person,  both  for  learning  and  integrity, 
be  placed  in  the  said  deanery,  have  thought  fit  by  these  presents  to  re- 
commend unto  you  our  trusty  and  well  beloved  Thomas  Grylls,  clerk, 
master  of  arts,  one  of  the  prebendaries  of  our  said  cathedral  church,  to  be 
preferred  to  that  place,  whom  we  know  to  be  every  way  able  to  imder- 
take  that  government.  We  do  therefore  especially  recommend  him  unto 
you,  requiring  and  commanding  you  to  assemble  yourselves  with  all  con- 
venient speed,  and  in  due  order  to  elect  him  dean  of  that  our  cathedral 
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1840.       chapter  on  this  intimation  of  her  Majesty's  pleasure; 

^  "      and,  on  the  contrary,  they  proceeded,  on  the  27th  of 
against       the  Same  month,  to  elect  Mr.  Lowe,  who  was  a  canon 
Exeter.      residentiary,  into  the  office  of  dean  (a),  following  in  all 
respects  the  ancient  practice,  and  the  practice  of  modern 
times  also  in  all  respects,  save  the  important  point  of 
adopting  the  recommendation  of  the  Crown,  which  was, 
not  only  neglected,  but  contravened  by  the  appointment 
of  a  different  person." 
In  the  last  term  (5), 

Sir  JV.  W.  Follett  shewed  cause.  First,  the  Crown 
has  no  power  to  name  the  dean  to  be  elected  by  the 
chapter.  The  foundation  gives  no  such  power;  and, 
consequently,  the  power  could  be  given  to  the  Crown 
by  statute  only :  but  no  such  statute  exists. 

The  attempt  made  by  the  Crown,  in  the  reign  of 
Edward  VI.,  was  not  persevered  in :  the  recommen- 
dation by  Queen  Elizabeth  appears  to  have  been  the 
first  effectual  interference.  Even  then  the  Crown  does 
not  appear  to  have  enforced  the  recommendation  as 


church ;  the  same  to  be  enjoyed  by  him  with  all  rights,  preeminences, 
commodities,  and  profits  to  that  place  belonging,  in'  as  ample  manner 
and  form  as  the  late  dean  thereof,  or  any  otJier  his  predecessors,  did  enjoy, 
or  ought  to  have  enjoyed  the  same.  Given  at  our  Court  at  St.  James'sj 
the  12th  day  of  JunCf  1839,  in  the  second  year  of  our  reign. 

"  By  her  Majesty's  command. 

"  J.  Russell. 

"  To  our  trusty  and  well  beloved  President  and  Chapter 
of  our  Cathedral  Church  of  Exeter.'^ 

(Seal.) 

(a)  The  affidavits  stated  that  Lowe's  election  had  been  confirmed  by 
the  bishop,  and  that  he  had  been  installed,  and  had  since  acted  as  dean. 

(6)  June  11th  and  15th.  Before  Lord  Denman  C.  J.,  Littledale, 
Patteson,  and  Williains  Js. 

a  matter 
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a  matter  of  right.     And  it  is  clear  that,  up  to  that  1840. 
time,  there  had  been  no  statute  transferring  the  right  of 

The  Queen 

appointment,  or  even  giving  the  right  of  recommend-  agai?ist 

1      ^  rr.,  1    •  The  Chapter  of 

atlon  to  the  Crown.  Ihe  recommendation  was  com-  Exeter. 
plied  with,  as  almost  any  intimation  of  that  Queen's 
will  would  have  been  {a) ;  but  no  suggestion  of  right 
on  the  one  side,  or  admission  of  it  on  the  other,  ap- 
pears. And  there  is  no  evidence  that  any  such  prac- 
tice was  insisted  upon  for  the  Crown  in  the  sub- 
sequent elections  during  the  same  reign.  But  in  the 
reign  of  Charles  I.  another  attempt  at  an  illegal  ex- 
tension of  prerogative  was  made,  in  the  instance  of 
Peterson;  and  this  was  no  more  than  might  have 
been  expected  in  that  reign.  Peterson  was  elected 
at  once :  but  he  was  already  a  canon  residentiary. 
And  the  ordinary  forms  were  observed.  Afterwards,  in 
the  reign  of  Charles  II.,  the  Crown  went  beyond  the 
recommendation,  and  treated  the  deanery  as  donative. 
These  facts  shew  merely  the  tendency  of  the  princes  of 
the  Stuart  family  to  encroach  upon  the  rights  of  their 
subjects;  and,  even  in  the  reign  of  Charles  II.,  the  en- 
croachment appears  to  have  taken  place  by  steps  only ; 
for  in  two  instances  in  that  reign,  immediately  preceding 
the  appointment  of  Aniieslei/^  there  is  only  a  recom- 
mendation. In  Amiesleys  case  the  deanery  is  treated 
by  Charles  II.  as  donative,  perhaps  on  account  of  the 
power  which  the  Crown  unquestionably  had  in  the  case 
of  the  new  deaneries.  From  thenceforward  the  same 
practice  appears  to  have  prevailed.  But,  in  strict  right, 
the  bishop  might,  on  any  occasion  when  the  person 

(a)  It  was  pointed  out  that  Dr.  Carew,  the  president  of  the  Chapter  of 
Exeter,  appeared  by  the  affidavit  to  have  been  at  the  time  dean  of  the 
Chapel  Royal.    Dodds  was  one  of  the  Queen's  chaplains. 

named 
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184?0.       named  was  not  a  prebendary,  have  refused  to  collate 
~  him  to  a  prebend,  in  which  case  he  could  not  have  been 

The  QuEKN  ^ 

against       elected,  even  if  the  chapter  had  been  inclined  to  submit 

The  Chapter  of 

Exeter.  to  the  claim  of  the  Crown.  The  Crown  appears  now, 
at  any  rate,  to  have  abandoned  the  right  of  appointing 
in  the  first  instance,  and  relies,  at  present,  simply  on  the 
right  to  send  a  recommendation  to  the  electors.  But 
this  has  never  been  regularly  practised;  nor  has  it 
been  attempted  since  the  appointment  of  Annesley,  in 
1681. 

There  can  be  no  right  except  either  that  of  nomina- 
tion (to  be  obeyed  by  the  chapter)  or  that  of  absolute 
appointment.  No  such  right  can  arise  from  the  ge- 
neral prerogative  of  the  Crown.  The  patronage  of 
the  Crown,  except  so  far  as  it  is  expressly  created 
by  statute,  arises  merely  from  the  nature  of  the  found- 
ation. Here  the  foundation  gives  no  right  to  the 
Crown.  The  right  of  bestowing  a  deanery,  which  is 
properly  an  advowson,  is  not  matter  of  general  law  ;  it 
depends  on  the  foundation  of  the  deanery  in  every  par- 
ticular instance ;  and,  where  the  nature  of  the  found- 
ation is  not  known,  it  must  be  presumed  from  evidence 
of  usage.  It  is  otherwise  with  bishopricks,  which  are 
considered  to  be  founded  by  the  Crown;  Co.Litt.  134. a., 
344.  a.;  Bishop  of  St,David^s  \,Lucy  [a) ;  stat.  1  (2)  Ja,  1. 
c.  3.  5.  1.  There  the  chapter  elects  by  licence  from 
the  Crown ;  whereas  here  the  chapter  elects  the  dean 
by  licence  from  the  Bishop  of  Exeter  ;  both  practices 
following  the  foundation.  Before  the  charter  of 
1 6  Johri  {b)i       bishopricks  were  donative ;  after  that 

charter, 

(a)  1  Salk.  134.  136. 

(6)  See  1  Collier's  Ecc.  Hist.  Appendix,  p.  720.  No.  xxxiii.  The 
material  words  of  the  charter  are  the  following. 

«  Ut 
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charter,  the  chapters  elected  their  bishops,  and  the  1840. 
convents  which  were  in  the  foundership  of  the  Crown    _  ~ 

^  The  Queen 

their  heads,  by  licence  from  the  Crown,  and  the  Crown  against 

*^  _  ^  The  Chapter  of 

afterwards  confirmed  the  election.  This  was  the  effect  of  Exeter. 
the  charter ;  but  the  proceeding  was  liable  to  be  attended 
with  inconvenience  if  the  Crown  disapproved  of  the  person 
elected.  After  the  Reformation,  by  stat.  25  H.  8.  c,  20. 
s.  4.,  the  power  of  nominating  archbishops  and  bishops 
by  letters  missive  to  the  chapter  was  vested  in  the 
Crown.  Subsequently,  stat.  1  Ed.  6.  c,  2.  enabled  the 
Crown  to  collate  in  the  first  instance :  but  this  was  re- 
pealed by  stat.  1  Eliz.  c,  1.  ss.  7,  10.,  whereby  stat. 
25  H.  8.  c,  20.  was  revived  (a) ;  and,  as  to  Irish  bishops, 
stat.  2  Eliz.  c,  4.  (Irish)  gives  the  direct  appointment  to 
the  Crown.  None  of  these  enactments  affect  the  dean- 
eries. The  Statute  of  Provisors,  6  stat.  25  Ed.  3.  s.  3., 
confirms,  in  effect,  the  charter  of  16  John. 

Hargrave,  in  his  note  (4)  to  Co.  Lit.  95.  a.  (b),  pro- 
fesses to  treat  the  right  of  the  Crown,  with  respect  to 


"  Ut  de  caetero  in  universis  et  singulis  ecclesiis,  et  monasteriis,  cathe- 
dralibus,  et  conventualibus,  tolius  regni  nostri  Angliae,  liberae  sint  im- 
perpetuum  electiones  quorumcunque,  prcelatorum  majorum  et  minorum^ 
salva  nobis  et  haeredibus  nostris  custodia  ecclesiarum,  et  monasteriorum 
vacantium,  quie  ad  nos  pertinent.  Promittimus  etiam  quod  non  impe- 
diemus,  nec  impediri  permittemus,  vel  faciemus  per  nostros,  nec  procu- 
rabimus,  quin  in  singulis,  et  universis  ecclesiis,  et  monasteriis  memoratis, 
postquam  vacaverint  praslaturae,  quemcunque  voluerint,  libere  sibi  prae- 
ficiant  electores  pastorem ;  petita  tamen  prius  a  nobis  et  haeredibus  nostris 
licentid  eligendi,  quam  non  negabimus,  nec  difFereraus  ;  et  si  forte  (quod 
absit)  denegaremus  vel  differemus,  procedant  nihilominus  electores  ad 
electionem  canonicam  faciendam,  et  similiter  post  celebratam  electionem, 
noster  requiratur  assensus  ;  quam  "  [sic]  "  non  denegabimus,  nisi  aliquid 
rationabile  proposuerimus,  et  legitime  probaverimus,  propter  quod  non 
debeamus  consentire." 

(a)  See  also  stat.  8  Eliz.  c.  1. 

(6)  And  see  note  (4)  to  Co.  Lit.  134.  a. 

ancient 
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J  84-0.      ancient  deaneries,  as  a  matter  of  history  rather  than  of  ge- 
r^.  neral  law.  Both  he  and  Lord  Coke  state  that,  in  the  case 

The  QuEKN  ' 

against      of  the  ancient  deaneries,  the  election  is  bv  the  chapter. 

The  Chapter  of  /      ,  .  ^  r  ' 

Exeter.  under  a  conge  d'elire  from  the  Crown ;  which  is  true  of 
many  ancient  deaneries,  but  now  appears  to  be  histori- 
cally inaccurate  as  to  the  deanery  of  Exeter,  Hargrave 
supposes  that  the  minor  prelates  mentioned  in  the 
charter  of  16  John  included  deans:  but  that  appears  to 
be  incorrect;  for  the  words  properly  apply  to  abbots. 
However,  the  foundation  of  the  deanery  of  Exeter  was 
posterior  to  the  charter  of  1 6  John,  And  the  only  way 
in  which,  under  that  charter,  the  Crown  had  the  power 
of  selecting  the  person  was  by  refusing  to  confirm  the 
election  of  a  party  who  was  not  approved  of.  But  that 
power  would  not  justify  such  a  mandamus  as  is  now 
applied  for.  In  Brian  v.  Knivan  {a)  it  was  said  that 
the  Crown  by  common  law  had  the  power  of  appointing 
bishops  without  any  election  by  the  chapter  at  all.  The 
charter  of  16  John  restrained  this:  and  6  stat.  25  Ed,  3. 
s,  3.  directs  only  that  the  election  of  archbishops,  bishops, 
and  all  other  dignities  &c.,  "  shall  hold  from  hence- 
forth in  the  manner  as  they  were  granted  by  the  King's 
progenitors,  and  the  ancestors  of  other  lords  founders 
of  the  said  dignities."  Therefore,  as  to  foundations 
posterior  to  16  John^  the  election  is  to  be  according  to 
the  foundation  :  and  the  same  section  gives  to  the  King 
collation  to  "  dignities  elective,  which  be  of  his  ad- 
vowry,  such  as  his  progenitors  had  before  that  free 
election  was  granted,"  wherever  the  Court  of  Rome 
makes  provision  to  any  dignity  or  other  benefice  of  the 
church.    Hargrave^s  authority  is  indeed  strong  against 

(a)  Cro  Jac.  552. 

the 
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the  existence  of  any  right  in  the  Crown  to  select  the  1840. 
deans,  except  so  far  as  such  rioht  was  established  by  Z 


Two  cases  are  referred  to  by  Hargrave,  those  of  the  Exeier. 
deaneries  of  York  and  St.  Patrick^  Dublin.  The  former 
is  to  be  found  in  Yearh.  Tr.  11  Ed.  3.  fol.  40  A.  pi.  17. 
It  was  a  quare  impedit,  where  the  chapter  of  York 
pleaded  a  right  to  elect  to  the  deanery  without  any 
leave.  In  the  case  of  the  deanery  of  St,  Patrick,  quare 
impedit  was  brought  by  the  Crown  against  the  Arch- 
bishop o^  Dublin  and  the  chapter,  claiming  the  ad- 
vowson  of  the  deanery  in  fee  in  right  of  the  Crown, 
and  alleging  that  it  belonged  to  the  King  to  give,  grant, 
and  collate  to  the  deanery,  and  complaining  of  an 
usurpation  by  the  chapter  having  elected.  The  de- 
fendants pleaded  that  the  archbishop  was  seised  of  the 
advowson  of  the  deanery,  and  that  on  every  vacancy  the 
chapter,  upon  leave  from  the  archbishop,  had  elected 
one  of  the  chapter,  the  archbishop  had  confirmed,  and 
the  chapter  had  installed  him.  The  replication  re- 
asserted the  right  of  the  Crown,  and  traversed  the 
alleged  practice.  The  cause  was  tried  in  the  Court  of 
King's  Bench,  Dublin,  5th  February  1798,  and  the  issue 
found  for  the  defendants  (a),  the  jury  having  been 
charged  to  find  for  the  defendants  if  they  thought  the 
usage  had  been  as  pleaded  A  trial  had  also  taken 
place  about  fifty  years  before,  on  which  the  right  of  the 
Crown  was  negatived  by  the  jury.    The  history  of  the 

(a)  See  MasorCs  History  and  Antiquities  of  the  Collegiate  and  Cathe- 
dral Church  of  St.  Patrick^  near  Dublin.  Dublin.  1820.  Pp.  458,  &c. 
Book  2.  Chap.  5.    And  see  lb.  p.  25.  (Book  1.  Chap.  4.). 

(6)  lb.  p.  462,  note. 


practice. 
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1840.       old  method  of  election  of  the  superiors  in  ancient  reli- 
gious  houses  may  be  found  in  p.  v.  of  the  Preface  to 

The  QuEEK 

against       Oliver's  Historic  Collections,  relating  to  the  Monasteries 

'he  Chapter  of   .    ^         ,  v      t  i         ^       i  . 

Exeter.  2^  Devon  {a).  It  appears  that,  after  the  burial  of  the  de- 
ceased superior,  the  convent  applied  to  the  patron 
(namely,  the  founder,  or  his  representative,)  for  per- 
mission to  proceed  to  the  election  of  a  successor :  and, 
upon  this  being  received,  the  successor  was  elected  by  a 
majority,  and  the  election  solemnly  proclaimed;  after 
which  the  bishop  confirmed  him,  if  the  election  had 
been  canonical.  These  authorities  sufficiently  establish 
that  the  Crown  has  no  right  to  interfere  in  the  election 
to  ancient  deaneries,  founded  since  16  Johi^  unless  the 
foundation  itself  give  the  power. 

Secondly,  the  remedy  is  at  any  rate  misconceived. 
The  question  should  have  been  raised  by  quare  impedit. 
The  Crown  might  at  all  times  have  brought  quare 
impedit  where  a  party  had  been  admitted,  instituted, 
and  inducted  under  a  presentation  which  was  an  usurp- 
ation upon  the  Crown.  But  the  statute  of  Westminster 
the  second,  1  stat.  13  Ed.  1.  c.  5.,  gives  the  remedy  to 
the  subject.  The  law  in  this  case  is  stated  in  Co.  Lit. 
34j4.  b.  [b).  The  right  of  presentation  to  a  deanery  does 
not  differ  in  this  respect  from  the  right  as  to  any  other 
advowson.  To  support  an  application  for  a  mandamus, 
there  must  be  a  clear  legal  right  for  which  there  is  no 
other  convenient  remedy.  Here,  if  the  grant  of  the 
Crown  at  once  confer  the  deanery,  and  it  is  a  donative, 
nothing  besides  is  necessary  but  induction,  which  may 
be  enforced  by  quare  impedit.  Or,  if  the  Crown  have 
merely  the  right  to  nominate,  by  letters  missive,  the 


(a)  Exeter.  1820. 


(b)  See  also  2  Inst.  357. 
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party  who  is  to  be  elected  by  the  chapter,  then  a  quare  1840. 
impedit  will  lie  to  compel  the  election. 

The  QuEE 

This  was  the  remedy  in  the  case  of  the  Deanery  of  against 
Yo?7c,  before  mentioned,  Yearb.  Tr,  1 7  E.  3.  fol.  40  A.  Exeter? 
pi.  17.,  which  is  thus  cited  in  17  Vin.  Abr,  416.,  Present-- 
ation^  [P.  c.  3]  pi.  [5.].  "  A  quare  impedit  lies  of  a 
deanery  by  the  King,  though  it  be  elective  by  others." 
The  same  remedy  was  pursued  in  the  Case  of  the  Deanery 
of  St,  Patrick  (a).  Several  cases  are  collected  in  Fitz- 
herherfs  Nat,  Brev.  32,  33.,  tit.  Qiiarelmpedit,  from  which 
it  appears  that  the  remedy  is  given  to  the  person  who 
has  the  nomination,  although  he  has  not  the  present- 
ation. The  same  remedy  appears  in  Bra,  Abr.  Quare  Im- 
pedit, pi.  56,  83.;  Yearb,  PascJi,  18  Ed,  3.  fol.  15  A. 
pi.  15.  In  Fitz,  Nat,  Brev.  35  D,  a  query  occurs  as  to 
the  case  where  a  prior  or  convent  is  to  choose  the 
abbot,  and  the  patron  is  thereupon  to  present :  and 
the  opinion  oi Fitzlierbert  (at  35  Q),  seems  to  be  that  the 
prior  and  convent  may  sue  in  the  common  law  courts, 
in  case  the  patron  presents  without  their  nomination. 
The  law  may  also  be  found  in  Com.  Dig,  Pleader,  I  !•) 
to  (3  I  12.).  The  Earl  of  Harrington  v.  The  Bishop  of 
Lichfield  (b)  is  another  instance  of  quare  impedit  by 
parties  having  the  nomination ;  and  in  all  these  cases 
the  party  suing  states  a  right  to  present,  in  the  exercise 
of  which  he  is  disturbed.  On  the  other  side,  reliance 
is  placed  upon  The  Bishop  of  Chichester  v.  Har*ward  (c), 
where  it  is  said,  by  Buller  J.,  that  mandamus  would  lie 
to  compel  the  dean  and  chapter  to  fill  up  a  vacancy 
amongst  the  canons  residentiary.    That  might  be  so,  if 


(a)  Ante,  p.  523. 
(c)  1  T.  li.  650. 

Vol.  XII. 


M  m 


(6)  4  Neio  Ca.  77. 
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1840.  there  were  no  other  remedy  in  the  spiritual  Or  other 
courts ;  but  not  when,  as  here,  there  is  a  remedy  by 

The  Queen  .  . 

against      quare  impedit.    In  Clarke  v.  The  Bishop  of  Sarum  (a)  a 

The  Chapter  of  ^      ^  ,  i    .     .       ,  . 

Exeter.  mandamus  was  granted  to  admit  the  plaintiii  to  a  ca- 
nonry.  It  does  not  appear  that  in  that  case  there  was  a 
disturbance  of  the  right  of  patronage  ;  and  the  authority 
of  the  case  is  questioned  in  the  note  to  the  third  edition. 
No  authority  can  be  given  for  a  mandamus  issuing 
where  the  right  of  patronage  is  disputed.  The  autho- 
rity of  the  case  is  also  denied  in  Bowell  y,  Milbank  (&), 
which  is  given  in  a  note  to  Rex  v.  The  Bishop  of  Ches- 
ter {c).  In  the  case  last  mentioned,  the  Court  refused  a 
mandamus  commanding  the  bishop  to  license  a  curate 
of  an  augmented  curacy,  there  being  a  cross  nomination, 
upon  the  ground  that  there  was  a  remedy  by  quare 
impedit;  and  authorities  are  quoted  in  the  argument. 
Rex  V.  The  Marquis  of  Stafford  {d)  is  also  to  the  same 
effect;  and  the  authorities  cited  in  argument  are  im- 
portant, particularly  1  Z)z/^r,  48.  a.  pi.  17.,  as  to  quare 
impedit  by  a  party  having  the  nomination.  In  Rex  v. 
The  Dean  and  Chapter  of  Rochester  (e)  a  mandamus  went 
commanding  the  dean  to  administer  the  oath  to  a  party, 
as  prebendary,  who  had  already  been  declared  entitled 
to  the  prebend  (g)  by  virtue  of  his  being  archdeacon. 
There  no  dispute  existed  as  to  the  right  of  the  party, 
which  had  previously  been  determined. 

Further,  it  appears  that  the  office  is  now  full ;  and 
the  Court  will  therefore  not  grant  a  mandamus  to 
elect  another  party.    That  is  not  the  proper  process 

(a)  2  Str.  1082.  (6)  1  T.  B.  399.  n.  (rf). 

(c)  1  T.  jR.  396.    And  see  Powell  v.  KUbum,  in  C.  P.,  3  Wils.  355, 

(d)  3  T.  R.  646.  (e)  S  JB.  4;  Ad.  95. 
(g)  JCing  V.  Baylayy  I  B,  ^  Ad.  761. 

for 
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for  ousting  an  usurper.    Co,  Lit.  34?4.  b.  and  Bos^weVs  1840. 
Case  {a)  shew  that  plenarty  was  at  common  law  a  good    The  Qdeen 

plea,  even  in  quare  impedit  by  a  subject.    This  rule  against 
^  ^  r  J  J  The  Chapter  of 

is  also  applied  when  mandamus  is  asked  for  in  the 
case  of  corporate  offices.  [Patteson  J.  If  quo  warranto 
lies.] 

Sir  J.  Campbell^  Attorney  General,  contra.  First,  as 
to  the  right.  On  this  application,  it  is  enough  if  a 
reasonable  ground  of  title  in  the  Crown  be  shewn;  and 
that  is,  at  any  rate,  sufficiently  established  by  long 
usage.  Sixty  years  make  a  good  title  against  the 
Crown :  here  is  a  practice  of  nearly  three  centuries  in 
favour  of  the  Crown.  The  case  in  fact  is  the  reverse  of 
that  of  the  Deanery  of  St,  Patrick  (6),  where  the  Crown 
was  attempting  to  break  through  the  usage :  for  there 
the  Crown  had  never  appointed,  except  on  the  pro- 
motion by  the  Crown  of  the  predecessor  to  a  higher 
dignity.  And  the  appointee  of  the  Crown  is  here,  so  far 
as  the  foundation  goes,  a  qualified  person :  the  later 
usage,  of  restricting  the  choice  to  a  canon  residentiary, 
was  originally  set  up  by  the  chapter  as  the  only  ob- 
jection. Now,  however,  they  have  changed  their 
ground,  and  seek  to  break  through  the  usage.  The 
right  of  election  by  the  chapter  is  quite  consistent  with 
the  right  exercised  by  the  Crown  to  recommend.  It  is 
the  practice  in  most  ancient  deaneries ;  and  the  practice 
probably  arose,  as  here,  from  the  bishop  having  been 
originally  the  founder.  The  election  of  all  superiors 
was  formerly  in  the  chapters,  as  pointed  out  in  the 


(a)  6  Bep.  48  b. 


(6)  Ant^,  p.  523.  . 
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184?0.      passage  from  Oliver^  referred  to  on  the  other  side  (a); 
'      but  Stat.  8.  c,  20.  s.  4.  altered  the  practice  as  to 

The  QuEEK  ^ 

against      bishops  I  aiid,  since  the  Reformation,  it  has  never,  till 

The  Chapter  of 

Exeter.  now,  been  attempted  to  pursue  the  former  practice  as  to 
deaneries.  Of  the  usage  which  has  prevailed  so  long 
any  legal  origin  will  be  presumed,  as  an  act  of  par- 
liament (a  doctrine  sanctioned  by  many  Judges),  or  a 
composition,  surrendering  to  the  Crown  the  effective 
nomination,  but  preserving  to  the  chapter  the  formal 
election.  The  authority  of  Lord  CoJcei  Co.  Lit,  95.  a., 
and  of  Har grave's  note  (4)  upon  that  passage,  are  de- 
cisive as  to  the  present  law.  And  2  Burn's  EccL 
Law^  p.  82.  {Deans  and  ChapterSt  I.  4.)  is  to  the  same 
effect,  and  there  1  Gibs.  Cod.  173.  (2d  ed.)  is  cited.  It  is 
said,  on  the  other  side,  that  the  claim  of  the  Crown  has 
been  varied.  But  it  will  be  found  that  the  usage  has 
always  been  that  the  Crown  should  recommend,  by  let- 
ters missive  (which  may  be  considered  an  implied  conge 
d^ehre),  and  the  chapter  elect.  In  The  Case  of  the  Deanery 
of  St.  Patrick  (b)  the  claim  of  the  Crown  was  to  appoint 
absolutely,  without  the  interference  of  the  chapter. 

Then,  as  to  the  remedy.  The  chapter  are  called  on 
to  perform  the  duty  of  making  the  party  a  canon  resi- 
dentiary, with  a  view  to  his  election,  which  is  incumbent 
on  them,  if  the  Crown  has  the  right;  and  that  must  be 
assumed  for  this  branch  of  the  argument.  Mandamus  is 
the  proper  remedy  to  enforce  the  performance  of  the 
duty.  On  this  point,  the  authorities  are  clear;  The 
Bishop  of  Chichester  v.  Harvard  (c),  Bex  v.  The  Dean  of 
Norwich  (d),  Bex  v.  The  Dean  of  Dublin  [e),  Clarke  v, 

(a)  Ante,  p.  524.  (6)  Ante,  p.  523. 

(c)  1  T.  R.  650.  (d)  1  Str.  159. 

{e)  1  Str.  536. 

The 
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The  Bishop  of  Sariim  (a),  Rex  v.  Blooer  (b),  Rex  v.  The  184;0. 
Dean  and  Chapter  of  Rochester  (c).    It  is  argued  that 

^         -J  ^  '  »  The  Queen 

this  rule  does  not  apply  where  the  patronage  is  dis-  against 

.  The  Chapter  of 

puted :  but,  in  fact,  almost  every  instance  where  the  Exeter. 

remedy  has  been  granted  has  been  one  in  which  the 

resistance  to  the  demand  originated  in  a  dispute  of  the 

right. 

Quare  impedit  would  not  lie.  The  party  cannot  be 
elected  till  he  is  a  canon  residentiary;  and,  therefore, 
there  is  no  obstruction.  In  the  cases  of  the  deaneries  of 
Yorlc  (d)  and  St.  Patrick  (e)  the  Crown  claimed  a  right 
to  place  the  appointee  at  once,  by  simple  donation. 
When  it  is  said,  as  in  the  passages  cited  from  Fitzherberfs 
Nat,  Brev.  32,  33,  35,  that  quare  impedit  lies  where 
the  plaintiff  claims  only  to  nominate,  the  nomination 
spoken  of  is  not,  as  here,  one  that  is  to  set  other  parties 
in  motion,  but  one  completing  the  title.  The  same 
observation  applies  to  the  authorities  cited  from  17  Vin, 
Ab.  4-16.  and  Com,  Dig.  Pleader,  (3  I.  1.),  &c.,  and  to 
Rex  V.  The  Marquis  of  Stafford  {g).  And  in  Lord  Hale's 
note  (c)  to  Fitz,  N.  B.  33.  an  authority  is  cited  to  shew 
that  quare  impedit  lies  not  for  him  who  has  only  the 
nomination.  The  writ  lies  where  the  patron  has  a  com- 
plete right  in  himself  to  give  the  party  the  dignity  and 
nothing  remains  but  for  another  to  complete  the  formal 
part.  This  appears  from  3  Blackst,  Com,  247. ;  and 
from  the  form  of  the  writ,  which,  as  was  said  on  the 
other  side,  claims  the  presentation.    But  here  the  dig- 

(a)  2  Str.  1082.  (6)  2  Bur.  1043  = 

(c)  3  B.8f  Ad.  95. 

(rf)  Yearb.  Tr.17.  E.  3.  fol,  40  A.  pi.  17. 

(e)  Ante,  p.  523.  (g)  3  T.  R.  646 
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1840.      nity  is  not  in  the  party  till  he  has  been  first  created  a 

„  canon  residentiary,  and  then  elected. 

The  Queen  ^ 

against  But,  even  if  quare  impedit  lie.  its  application  in  this 

The  Chapter  of  ^  .  '  t^r- 

Exeter.     Case  would  be  embarrassing  and  the  pleadings  intricate. 

A  mandamus  is  a  more  convenient  remedy :  and  that  is 
sufficient  ground  for  the  Court  to  proceed  upon  ;  Clarke 
V.  The  Bishop  of  Sarum  (a),  La'wrence  J.  in  Rex  v.  The 
Corporation  of  Bedford  Level  (5),  Rex  v.  The  Lords 
Commissioners  of  the  Treasury  (c).  In  the  last  case  the 
applicant  might  have  sued  for  money  had  and  received. 

Lastly,  it  is  said  that  plenarty  is  an  objection  to  the 
mandamus.  But  there  is  no  plenarty ;  for  there  is  no 
valid  election  without  the  nomination  of  the  Crown.  It 
is  as  if  a  chapter  had  elected  a  bishop  without  a  conge 
d'elire,  or  as  if  a  vestry  had  elected  the  dean.  A  void 
presentation  does  not,  at  any  rate,  make  a  plenarty  as 
against  the  King,  even  though  the  King  himself  had 
made  the  presentation  ;  17  Vin.  Abr.  337.,  Presentation^ 
(Q.a),  pi.  15,  16.;  Co,  Lit,  344-.  b.:  which  authorities 
shew  that,  although  the  King  might  be  entitled  to  a 
quare  impedit,  he  may  waive  that  remedy,  and  treat 
the  church  as  void. 

Ctir,  adv.  mlt. 

Lord  Denman  C.  J.,  in  this  vacation  {June  24th), 
delivered  the  judgment  of  the  Court.  After  summing 
up  the  facts  (as  ante,  p.  513—518.),  his  Lordship  pro- 
ceeded as  follows. 

In  this  state  of  things  we  are  desired  on  the  part  of 
the  Crown  to  treat  the  appointment  of  Mr.  Lowe  as  a 

•     '  (a)  2  Str.  1082.  (b)  6  JEast,  356.  367. 

(c)  4  A.  §-  E.  286. 

nullity, 
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nullity,  and  command  the  chapter  to  proceed  to  a  new  1840. 
election,  by  first  qualifying  Mr.  Gri/Ils,  and  then  elect-  ^ 
ing  him  dean.  against 

TT-  •  111,  .The  Chapter  of 

His  apponitment  to  the  late  dean  s  canonry  must  be  Exeter. 
his  qualification ;  and  the  chapter  are  no  longer  dis- 
abled by  the  suspending  act  from  appointing  him  to  a 
canonry.  But,  supposing  this  first  step  to  be  taken,  is 
it  possible  to  follow  it  up  by  any  other  ?  The  act  of 
last  year  places  the  chapter  in  the  position  they  held 
before  stat.  6  &  7  4.  c.  67.,  and  restores  the  law^  to 
its  former  state  with  reference  to  the  church  of  Exeter, 
What  then  was  that  position  ?  Clearly,  by  the  charter, 
their  right  was  confined  to  that  of  choosing  one  of  the 
prebendaries  to  be  a  canon  residentiary,  when  required 
to  elect  by  the  bishop's  licence,  and  subject  to  his  con- 
firmation. 

Now  all  this  the  chapter  has  done  already ;  but  (it  is 
contended)  all  comes  to  nothing  for  want  of  the  letter 
recommendatory  which  the  Crown  has  now  long  been 
in  the  habit  of  addressing  to  them.  This  assertion  of  a 
total  transfer  of  the  patronage  from  those  to  whom  it 
was  confided  by  the  charter  of  foundation  ought  to  be 
supported  by  clear  proof.  And  unquestionably  it  is 
borne  out  by  the  opinion,  in  point  of  law,  of  one  of  the 
most  learned  of  our  text  writers,  the  late  Mr.  Hargrave, 
who,  in  his  note  to  Co,  Litt.  95.  a.,  states  the  deans  of 
all  the  old  foundations  to  be  in  exactly  the  same  situ- 
ation as  the  bishops,  and  declares  that  both  are  now  in 
the  sole  nomination  of  the  Crown.  But,  with  all  de-  , 
ference  to  the  research  and  erudition  of  a  lawyer  so 
eminent,  we  cannot  forbear  remarking  that  this  is  rather 
matter  of  fact  than  of  law.    For,  as  these  old  deaneries 

are 
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1840.  are  created  by  different  charters,  some  of  which  exist, 
"~  and  of  others  the  provisions  are  to  be  traced  in  the 

The  Queen 

against       custom  that  has  prevailed,  we  cannot  presume  that  the 

The  Chapter  of  .      .         „     ,  . 

Exeter.  constitution  of  all  is  the  same.  In  the  cathedral  church 
of  Exeter,  we  now  know,  in  fact,  that  certain  forms  of 
election  are  prescribed.  It  follows  that  they  must 
continue  unless  altered  by  lawful  authority. 

We  know  not  what  Mr.  Hargi^ave's  opinion  might 
have  been  on  this  case,  had  he  been  aware  that  the 
deanery  of  Exeter  was  founded  by  the  bishop  and  not 
by  the  Crown,  and  later  than  the  charter  of  King  Jo/m, 
He  appears  to  assume  that  the  King  was  founder  and 
patron  of  all  the  old  deaneries,  and  that  they  are  all 
affected  by  that  charter.  Mr.  Hargrave  does  not  sug- 
gest by  what  legal  operation  so  great  a  change  may 
have  been  wrought. 

The  power  of  parliament  first  presents  itself:  but, 
while  the  act  25  8.  c.  20.  has  spoken  so  plainly  and 
effectually  on  the  election  of  bishops,  it  makes  no  allu- 
sion to  that  of  deans  ;  nor  is  any  other  act  with  that 
object  to  be  discovered.  We  were,  indeed,  reminded 
of  the  dicta  of  some  great  Judges,^hat  they  would  pre- 
sume even  an  act  of  parliament,  if  necessary,  in  support 
of  an  ancient  usage.  And  even  this  strong  presumption 
it  might  not  be  unreasonable  to  make  where  the  usage 
has  been  such  as  nothing  but  an  act  could  legalise,  and 
has  prevailed  in  those  obscure  ages  in  which,  not  only 
the  records  of  parliament  may  have  been  negligently 
kept,  but  even  the  form  of  a  parliament  itself  is  scarcely 
to  be  discerned.  But  no  Judge  would  venture  to  direct 
a  jury  that  they  could  affirm  the  passing  of  an  act  of 
parliament  within  the  last  250  years,  on  an  important 

subject 
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subject  of  the  most  general  mterest,  of  which  no  vestige  1840. 
can  be  found  on  the  parliament  roll,  in  the  iournals  of  ~ 

^  '  The  Queen 

of  either  house  of  parliament,  in  any  records  of  the  against 

p  ,  .       ,  .  r       1-  1       "^^^  Chapter  of 

courts  of  law,  in  the  numerous  treatises  oi  enlight-  Exeter. 
ened  authors,  devoting  unwearied  industry  and  the 
greatest  accuracy  to  similar  inquiries,  or  in  the  history 
of  the  country. 

These  observations  apply,  almost  with  equal  force, 
to  the  other  supposition  of  a  right  being  created  in  the 
Crown  to  appoint  deans  of  Exeter,  which  was  thrown 
out  by  the  learned  Attorney  General.  He  said  that  the 
ancient  practice  might  possibly  have  been  changed  by  a 
composition  among  all  who  were  competent  to  make 
one.  But,  without  inquiring  into  the  difficult  question, 
how  far,  and  by  what  means,  such  power  of  change 
may  be  lawfully  exercised,  we  do  not  believe  that  it 
ever  was  so  exercised.  We  have  no  doubt  that  it  was 
not ;  because  it  is  as  sure  to  have  been  well  known  and 
recorded  as  even  an  act  of  parliament.  In  our  opinion, 
no  court  could  be  justified  in  originating  proceedings, 
of  which  the  termination  desired  by  the  applicant  can 
be  obtained  only  by  a  jury  affirming  by  their  verdict,  as 
a  fact,  that  which  the  same  court  is  fully  persuaded  to 
be  false,  and  no  mortal  believes  to  be  true. 

Supposing  either  presumption  admissible,  it  would 
still,  however,  be  no  easy  matter  to  state  any  positive 
right  as  a  legitimate  inference  from  the  facts  which 
appear  in  these  affidavits.  The  result  of  them  is  that, 
for  something  more  than  two  centuries,  the  chapter  has 
always  elected  on  the  recommendation  of  the  Crown ; 
but  it  is  the  chapter  which  has  elected.  Their  accept- 
ance of  the  Crown's  nominee  is  no  proof  that  they  were 

bound, 
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1840.      bound,  or  even  thought  themselves  bound,  to  accept 
'      him.    They  may  have  chosen  to  do  so.    The  form 

The  Queen     ,  . 

against      indeed  is  nearly  the  same  as  that  of  electing  a  bishop ; 

The  Chapter  of  r       i-  ^        ,  .  . 

ExETicK.  but  an  act  or  parliament  was  round  requisite  to  enable 
the  Crown  to  appoint  a  bishop  in  case  the  dean  and 
chapter  refused  to  elect  him  whom  the  Crown  recom- 
mended. Again,  in  these  elections  of  the  dean  of 
Exeter,  the  bishop  is,  and  has  always  been,  a  party ; 
and  the  improbable  presumption,  that  he  also  bound 
himself  to  qualify  and  confirm  whomsoever  the  Crown 
might  induce  the  chapter  to  elect,  is  another  indis- 
pensable ingredient  in  the  right  supposed. 

But,  if  all  these  obstacles  were  removed,  the  objec- 
tion would  still  remain  in  full  force,  that  the  law  has 
provided  a  specific  remedy,  by  which  the  Crown  may 
obtain  its  rights,  if  they  be  such  as  the  law  recognises  ; 
and  the  writ  of  mandamus  is  not  necessary.  If  the 
deanery  were  a  donative  in  the  Crown,  the  election  by 
the  chapter  would  be  a  mere  nullity;  the  letters  pa- 
jtent  of  the  Crown  would  confer  the  deanery  at  once, 
with  all  its  rights;  and  the  person  elected  by  the 
chapter  would  be  liable  to  actions  as  a  trespasser  and 
wrongdoer.  But  this  is  not  pretended.  Again,  if  the 
deanery  were  in  the  presentation  of  the  Crown  as  patron, 
or  if  the  Crown  had  a  right  to  nominate  a  person  to  the 
chapter  to  be  by  them  presented  to  the  bishop  for  in- 
stitution to  the  deanery  (a  right  of  which  many  instances 
occur,  and  which  is  fully  recognised  in  our  books), 
the  well  known  remedy  is  by  writ  of  quare  impedit: 
and  this  Court  has  never  interfered  by  mandamus  when 
that  writ  lies. 

But  it  was  not  pretended  that  the  Crown  has  the 

right 
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right  either  to  present  or  to  nominate  in  the  legal  sense  1840. 
of  that  term.    The  argument  was  that  the  Crown  has  a  ~ 

°  The  Queen 

right  to  recommend,  and  that  the  chapter  are  bound  to  against 

°      ,  IT  ,        ,    .      1      .         P  The  Chapter  ( 

elect  the  person  recommended ;  so  that  then-  election  or  Exeter. 
any  other  is  void.  In  other  words,  that  the  recom- 
mendation of  the  Crown  is  necessary  in  order  to  qualify 
and  render  any  person  eligible  by  the  chapter.  If  this 
were  so,  and  the  power  of  so  recommending  were  a 
legal  right  short  of  a  right  of  nomination  as  above,  no 
doubt  the  proceedings  of  the  chapter  would  be  void, 
and  the  only  remedy  would  be  by  mandamus. 

But  we  have  not  been  referred  to  any  authority 
shewing  that  such  power  of  recommending  is  a  legal 
right.  It  is  in  contravention  of  the  right  originally 
belonging  to  the  founder  of  the  deanery  in  question, 
which  is  a  private  foundation  of  which  the  Crown  is  not 
patron  or  founder.  And  we  are  not  furnished  with  any 
ground  upon  which  this  Court  can  be  warranted  in 
issuing  a  writ  of  mandamus. 

Rule  discharged. 
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*  The  Queen 

rifrht  to  recommend,  and  that  the  chapter  are  bound  to  against 

.  .  The  Chapter  of 

elect  the  person  recommended  ;  so  that  their  election  of  Exexer. 
any  other  is  void.  In  other  words,  that  the  recom- 
mendation of  the  Crown  is  necessary  in  order  to  qualify 
and  render  any  person  eligible  by  the  chapter.  If  this 
were  so,  and  the  power  of  so  recommending  were  a 
legal  right  short  of  a  right  of  nomination  as  above,  no 
doubt  the  proceedings  of  the  chapter  would  be  void, 
and  the  only  remedy  would  be  by  mandamus. 

But  we  have  not  been  referred  to  any  authority 
shewing  that  such  power  of  recommending  is  a  legal 
right.  It  is  in  contravention  of  the  right  originally 
belonging  to  the  founder  of  the  deanery  in  question, 
which  is  a  private  foundation  of  which  the  Crown  is  not 
patron  or  founder.  And  we  are  not  furnished  with  any 
ground  upon  which  this  Court  can  be  warranted  in 
issuing  a  writ  of  mandamus. 

Rule  discharged. 
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Wednesday,      Jemima  Sims,  AdministratHx  of  James  Sims, 

June  21th.  ' 

against  Henry  Thomas. 

Strachan,  Assignee  of  James  Sims,  against  T\\q 
Same. 


Under  Stat.       T]sj  Sims  V.  TJiomas.  the  action  was  debt  on  bond,  by 

1  G.  4.  c.  119,  'J 

(Insolvent  administratrix  of  the  obliiree  James  Sims,  against 

Debtors'  Act)  °  ^ 

nothing  passed  Henry  Thomas*    The  declaration  stated  that  the  de- 

to  the  assignee 

in  which  the     fendant,  together  with  BartJiolome*m  Boyle  Thomas  and 

insolvent  was  .  ^  ^  i    ti  7 

not  beneficially  Joceiyn  Henry  Cormer  I  nomas,  to  wit  on  24th  February 
*"^mere'de-  1817,  made  their  joint  and  several  bond  to  the  intest- 
sueJby  th?in-       >  forth  the  condition,  which,  after  reciting 

solvent  on  a  ^  contract  bv  the  intestate  with  B.  B,  T,  for  the  pur- 
bond  con-  ^ 

ditioned  for  the  chase  bv  the  intestate  of  an  annuity  of  150/.  at  the  price 

payment  of  an 

annuity  to  the   .©f  1500/.,  for  the  lives  of  the  three  obligors  and  the 

insolvent  i 

Held,  that  he  'longest  liver  of  them,  and  that  J.  H.  C.  T.  and  de- 
thSssignrient  fendant  were  to  be  sureties  for  the  payment  of  the 
vency  as^a  dei^*  annuity,  and  that  the  price  had  been  paid,  was  for 
such^defence^^  payment  of  the  annuity  at  stated  times,  or  repayment 
was  met  by       Qf  (j^Q  price  Oil  three  months'  notice.    The  breaches 

shewing  that  the 

insolvent  had     were  for  arrears  of  the  annuity  occurring  both  before 

assigned  away 

jiis  interest  in    and  after  the  death  of  the  intestate. 

the  insolvency.       Plea  1.  That,  after  the  making  of  the  bond,  and  be- 

Although  the 

assignment  reserved  a  contingent  interest  to  the  insolvent,  which  had  not  yet  vested. 

And  that  the  defence  on  such  last-mentioned  assignment  was  not  met  by  pleading  that 
the  assignment  was  without  consideration,  and  fraudulent  and  void  as  against  creditors,  the 
bond  (which  was  assigned  before  stat.  1  &  2  Fict.  c.  110  s.  12.)  not  being  goods  and 
chattels  within  stat,  13  Eliz,  c.  5.  That  act  applies  only  to  such  property  as  may  be  taken 
in  execution. 

The  same  law  as  to  the  insolvent's  interest  in  a  covenant  for  payment  of  the  annuity, 
contained  in  an  indenture  securing  the  annuity  on  land,  with  powers  of  distress  and  entry, 
and  with  a  demise  of  the  land,  to  be  void  on  payment  of  the  annuity. 

Debt  for  arrears  of  such  annuity  is  barred  after  twenty  years,  by  stat.  3  8c  4  IF.  4.  c.  42. 
s.  3.,  but  not  after  six  years  under  stat.  3  &  4  ^.  4.  c.  27.  s.  42. 

fore 
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fore  the  commencement  of  the  suit,  and  after  the  passing  1840. 
of  the  Insolvent  Debtors'  Act  of  1  G.  4.  c.  119.,  to  wit  "^^ 

Sims 

24th  May  1823,  the  intestate  petitioned  for  his  dis-  against 

Thomas. 

charge  from  prison  as  an  insolvent  debtor,  and,  at  the 
time  of  subscribing  the  petition,  executed  a  conveyance 
to  the  provisional  assignee,  which  was  set  out,  and  in- 
cluded "  all  the  estate,  right,  title,  interest,  and  trust  of 
the  said  James  Sims  to  all  the  real  and  personal  estate 
and  effects  of  the  said  James  Sims,  in  possession,  re- 
mainder, reversion,  or  expectancy,  except  the  wearing 
apparel "  &c.,  "  together  with  all  deeds^  evidences,  and 
writings,  touching  and  concerning  the  said  estate  and 
effects,  and  every  part  thereof."  That  the  intestate 
was  discharged,  to  wit  1st  September  1823:  and  that 
afterwards,  to  wit  22d  September  1823,  Robert  Strachan 
was  duly  appointed  assignee,  and  signified  his  accept- 
ance, and  the  provisional  assignee,  by  indenture  8tc.^ 
conveyed  to  him  all  the  estate,  effects,  &c.,  with  all  and, 
every  of  their  rights  &c. :  and  thereupon,  by  virtue  of 
the  same  indenture  and  of  the  statute,  the  said  cause 
of  action  in  the  declaration  mentioned,  and  all  the  right, 
title,  and  interest  of  the  intestate  of,  in,  and  to  the 
same,  did  then  become,  and  were,  and  still  are,  vested 
in  the  said  Strachan  as  such  assignee  as  aforesaid^ 
Verification. 

Replication.  That,  after  the  making  of  the  bond, 
and  before  any  part  of  the  arrears  in  the  declaration 
mentioned  accrued,  and  before  the  petition  of  the  in* 
testate,  to  wit  30th  June  1820,  the  intestate,  by  inden- 
ture of  that  date,  reciting  an  indenture  of  9th  June 
1817,  between  the  obligees  of  the  first  part,  the  in-, 
testate  of  the  second,  and  one  William  Duff'  of  the 
third,  and  also  reciting  the  bond,  conveyed  the  said 
N  n  2  annuity, 
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1845  1.  annuity,  yearly  rent  charge,  or  annual  sum  of  150/.,  by 
the  bond  and  indenture  respectively  granted  and  se- 

against  curcd,  and  the  bond  and  indenture,  to  Richard  Johnson 
and  George  Whitfield,  on  certain  trusts.  By  virtue  of 
which  said  indenture  R.  Johnson  and  G.  Whitfield  then 
became  and  were  possessed  of,  and  entitled  to,  the 
said  annuity  or  yearly  rent  charge  of  150/.,  and  the 
intestate  wholly  ceased  to  have,  and  never  afterwards 
had,  any  beneficial  or  equitable  estate,  title,  or  interest 
whatever,  of,  or  in,  or  to  the  same,  or  any  part  thereof; 
and  of  which  said  indenture  defendant,  and  also  B,  B. 
Thomas  and  J.  H.  C.  Thomas,  afterwards,  and  before 
the  intestate  petitioned  for  his  discharge,  to  wit  30th 
June  1820,  had  notice.  And  so  the  plaintiff  says 
that  the  said  cause  of  action  in  the  said  declaration 
mentioned  did  not  at  any  time  become  vested  in  the 
said  R.  Strachan  in  manner  and  form  as  in  the  first  plea 
lis  alleged.  Verification. 

The  defendant  set  out  the  conveyance  of  the  30th 
June  1820,  on  oyer.  The  indenture,  there  recited,  of 
9\h.June  1817,  was  to  the  effect  that,  for  the  considera- 
tion in  the  bond  mentioned,  and  as  a  further  and  col- 
lateral security  for  the  payment  of  the  annuity  (and  for  a 
nominal  consideration),  B,  B,  Thomas,  J.  H.  C.  Thomas, 
and  the  defendant,  granted  to  the  intestate,  his  exe- 
cutors, &c.,  for  the  lives  of  themselves  and  the  longest 
liver,  "  an  annuity,  or  annual  sum,  or  yearly  rent 
€harge  of  150/.,  to  be  yearly  issuing  and  payable  out  of 
all  that  and  those"  &c.,  (naming  certain  lands  in  Ire- 
land) ;  "  to  hold  the  said  yearly  rent  charge  unto  and  to 
the  use "  of  the  intestate,  his  executors,  &c.,  during 
the  lives,  &c.,  payable  at  all  times,  &c.,  mentioned  in 
the  condition  of  the  bond,  "  and  with  powers  of  dis- 
tress and  entry,  and  percepts  of  rents  and  profits,  for 

enforcing 
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enforcing  and  recovering  the  payment  of  the  arrears  of  1840. 

the  same  rent  charffe."     Then  followed  a  demise  of  the  "~ 

^  Sims 

lands  to  W.  Duff  for  ninety  nine  years,  determinable  on  against 

J  .        '  ^  Thomas. 

the  death  of  the  longest  liver  of  the  three,  the  demise 
to  be  void  on  payment  of  the  annuity,  or  on  its  re- 
demption. After  this  recital,  the  indenture  of  30th 
JunCi  1820,  contained  a  grant  and  assignment  by  the 
intestate  to  M,  Johnson  and  G.  Whitfield,  their  execu- 
tors, &c.,  of  "  all  the  said  annuity,  yearly  rent  charge, 
or  annual  sum  of  150/.,''  and  of  "  the  said  hereinbefore 
recited  bond  or  obligation,  and  indenture,  and  all  benefit 
and  advantage  of  the  same  respectively,"  and  all  arrears 
then  due  in  respect  of  the  annuity,  yearly  rent  charge, 
&c.,  and  all  powers  and  remedies  &c.,  upon  certain 
trusts  for  the  benefit  of  the  wife  and  children  of  the 
intestate;  and,  in  case  of  the  children  dying,  the  daugh- 
ters without  attaining  the  age  of  twenty  one  or  marrying 
with  certain  consent,  the  sons  without  attaining  the  age 
of  twenty  one  or  leaving  lawful  issue,  then,  subject  to 
the  trusts  for  the  wife,  the  trust  was  for  the  intestate, 
his  executors,  &c.  The  defendant  then  rejoined  that, 
long  before  making  of  the  said  indenture,  the  in- 
testate was  indebted  to  divers  persons  in  divers  large 
sums  of  money,  amounting  &c.,  to  wit  3000/.,  which 
remained  due  and  unpaid  from  thenceforth  until  and 
at  the  time  of  the  discharge  of  the  said  James  Sims 
as  in  the  said  first  plea  mentioned,  and  which  remains 
still  unpaid.  That  the  said  indenture  was  made  and  ex- 
ecuted without  consideration  in  that  behalf,  and  to  the 
intent  and  purpose  to  delay,  hinder,  and  defraud  the 
said  creditors  of  the  intestate  of  their  just  and  lawful 
debts :  wherefore  the  said  indenture,  as  against  the 
said  R,  Strachan,  was  and  is  void,  frustrate,  and  of 
none  effect,  &c.  Verification. 

N  n  3  Surrejoinder. 
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Surrejoinder.  That  the  indenture  was  executed  for 
consideration,  and  without  the  end,  intent,  or  purpose 
to  delay,  hinder,  or  defraud  any  creditors  of  the  in- 
testate of  their  just  and  lawful  debts,  in  manner  and 
form  &c.    Conclusion  to  the  country.    Issue  thereon. 

There  was  a  second  plea,  on  the  replication  to  which 
an  issue  in  fact  was  joined. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Mid- 
dlesex sittings  after  Michaelmas  term,  1838,  a  verdict 
was  found  for  the  defendant  on  the  first  issue,  and  for 
the  plaintiff  on  the  second.  In  Hilary  term,  1839, 
Erie  obtained  a  rule  nisi  for  judgment  non  obstante 
veredicto.    In  Trinity  term  1840(a), 

Merimle  shewed  cause.  1 .  The  Insolvent  Debtors' 
Act  which  was  in  operation  at  the  time  of  the  assign- 
ment by  James  Sims  was  stat.  1  G.  4.  c.  119.  Under 
that  statute,  by  sects.  4,  7,  Strachan  became  entitled  to 
tfie  bond,  and  to  maintain  an  action  upon  it.  The 
answer  suggested  will  be,  that  the  right  passes  only 
where  the  insolvent  has  himself  an  interest,  whereas  his 
interest  here  was  devested  by  the  previous  assignment  to 
Johnson  and  Whitfield.  That  is  so  in  general :  but  the 
fact  of  such  previous  assignment  being  fraudulent  makes 
it  void  against  creditors,  under  stat.  13  Eliz.  c.  5.  Sims 
V.  Simpson  (b)  shews  that  a  sale,  made  after  the  im- 
prisonment and  before  the  assignment,  would  pass  the 
property  to  the  vendee :  but  there  it  was  admitted  that 
fraud  would  have  defeated  the  sale.  That,  indeed, 
was  a  case  under  the  later  Insolvent  Debtors'  Act, 
7  G.  4.  c,  57.5  of  which  act  sect.  30  directs  that  goods 

{a)  June  2d  and  4th.    Before  Lord  Denman  C.  J.,  Liilledale,  Palteson, 
and  Williams  Js. 
(6)  1  New  Ca.  306. 


1840, 


Sims 
against 
Thomas, 
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in  the  reputed  ownership  of  the   insolvent,  with  the  1840. 

owner's  consent,  at  the   time  of  the  imprisonment, 

shall  be  deemed  the  property  of  the  insolvent,  and  agai?ist 

Thomas. 

sect.  32  makes  all  fraudulent  transfers  void  as  against 
the  assignee ;  and  there  are  no  such  provisions  in  stat. 
1  G.  4.  c.  119.  But  a  conveyance  which  is  fraudulent 
under  stat.  13  Eliz.  c.  5.  will  be  void  as  against  creditors 
without  the  aid  of  such  provisions  as  appear  in  stat. 
7  G.  4.  c.  57.  The  cases  are  collected  in  the  note 
to  Txm/ne's  Case  in  Smith's  Leading  Cases  (a),  where  Pick- 
stock  v.  Lyster  {h\  Goss  v.  Neale  (c),  Holhird  v.  Ander- 
son {d\  Meiix  V.  Howell [e),  and  Cadogan  y,  Kennett\g),  are 
referred  to.  Those  cases  shew  instances  in  which  trans- 
actions tending  to  injure  creditors  were  still  untouched 
by  stat.  13  Eliz.  c>  5.;  and  the  object  of  the  legislature, 
in  making  the  provisions  in  stat.  7  G.  4.  c.  57.,  was  to- 
provide  for  cases  to  which  stat.  13  Eliz.  c.  5.  did  not 
apply;  therefore  it  cannot  be  inferred  that  stat.  IS  Eliz, 
c.  5.  did  not  protect  the  creditors  of  insolvent  debtors  as 
much  as  other  creditors  before  stat.  7  G.  4.  c.  57.  passed, 
from  the  fact  that  this  latter  statute  provides  for  certain 
specific  cases  in  which  stat,  IS  Eliz.  5.  protected  no 
creditors  at  all.  Then,  the  conveyance  being  void  as 
against  creditors,  it  is  also  void  against  the  assignee 
who  represents  them.  Under  stat.  1  G.  4.  c.  I  ]  9.  s.  7. 
the  assignee  has  two  functions  :  one  to  receive  the  effects 
already  realised  ;  the  other  to  realise,  by  suit  or  other- 
wise, all  other  claims.  The  assignees  are  "  parlies 
grieved"  by  the  fraud,  under  stat.  IS  Eliz.  c.  5.  5.3.; 

(a)  1  Smith's  L.  C.  \.  ;  S  Rep.  80.  b.    And  see  note  B.  to  S.  C.  in  Mr. 
Thomas's  edition,  p.  212. 
(6)  3  M.  ^  5.  371.  (c)  5  B.M.  19. 

(rf)  5  T.  R.  235.  '  (e)  4  East,  1. 

{g)  2  Cowp.  432. 

N  n  4  Butcher 


Thomas. 
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1840.  Butcher  v.  Harrison  [a).  In  Shears  v.  Rogers  {b)  it 
was  held  that  a  conveyance  was  void  against  creditors, 
against  the  effect  of  which  was  to  disable  the  party  conveying 
from  meeting  his  debts :  and  there  Lord  Tenterden 
said,  The  authorities  shew  that  wherever  a  man 
makes  a  gift  of  goods  which  is  fraudulent  and  void  as 
against  creditors,  and  dies,  he  is  considered  to  have 
died  in  full  possession  with  respect  to  the  claim  of  the 
creditors,  and  the  goods  are  assets  in  the  hands  of  his 
executor."  And,  further,  the  assignee  is  himself  pre- 
sumed to  be  a  creditor.  Sect.  7  of  stat.  1  G.  4.  c.  119. 
clearly  treats  him  as  such.  Whether  he  was  so  at  the 
time  of  the  conveyance,  or  not  till  afterwards,  is  im- 
material. (On  this  point,  he  referred  to  Hungerford  v. 
Earle{c),  TarbacJc  v.  Marhury  (d),  Com,  Dig.  Covin,  (B  2.), 
Walker  v.  Burrows  (e) ,  Kid7iey  v.  Coussmaker  (g),  Richard- 
son V.  Smallwood  (h), )  Further,  there  is  in  this  con- 
veyance a  contingent  interest  limited  to  the  plaintiff;  and 
the  assignee  has  clearly  a  right  in  respect  of  such  in- 
terest. In  Carpenter  v.  Marnell  (?),  where  it  was  de- 
cided that  the  assignees  of  a  bankrupt  payee  of  a  pro- 
missory note  could  not  sue,  the  bankrupt  appearing  to 
hold  it  as  a  mere  trustee.  Lord  Alvanley  said,  "  If  in- 
deed they  had  possessed  the  most  remote  possibility  of 
interest,  or  if  they  could  state  any  thing  from  which  a 
benefit  to  the  creditors  would  result,  I  should  hold  that 
the  action  might  be  maintained."  And  this  was  taken 
for  granted  in  Carvalho  v.  Bwm  {k)  and  Bur7i  v.  Car* 
valho  (I).    Then  this  is  a  defence  which  the  obligor  has 

(a)  4  5,  §•  Ad.  129.  (6)  S  B.  ^  Ad.  362. 

(c)  2  Vern.  261,  {d)  2  Vern.  510. 

[e)  1  Atk.  93.  (g)  12  Ves.  136. 

(h)  Jac.  552.  (i)  2,  B.  ^  P.  40= 

{k)  4  B.  c|-  Ad.  382.  393. 

(/)  1  A.     E.  883.  893.    See  Burn  v.  Carvalho,  7  Sim.  109. 

.  a  right 
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a  right  to  set  up  :  and  such  a  defence  may  be  raised  by  1840. 
the  facts  shewn  in  either  a  plea  or  rejoinder.    It  will  ' 

^  Sims 

be  contended  that  the  defendant  should  have  shewn  against 

Thomas. 

that  the  assignee  had  made  the  claim.  But  the  defence 
rests  on  the  fact  that  the  plaintiff's  right  is  gone.  It 
is  true  that,  in  Shears  v.  Rogers  (a),  Littledale  J.  said, 

The  assifjnment  was  void  as  soon  as  the  creditors 
claimed  to  treat  it  as  such,  though  not  until  then." 
That  remark,  however,  applied  only  to  the  particular 
case,  which  arose  on  a  question,  whether  the  executor 
of  the  debtor  had  assets  to  answer  a  suit  by  creditors: 
and  it  is  true  that  the  executor  could  not,  as  against 
the  creditors,  have  alleged  that  to  be  void  which  the 
creditors  themselves  had  chosen  to  treat  as  valid.  In 
Hawes  v.  Leader  (b)  and  other  old  cases  it  had  been 
established  that  the  executors  of  the  debtor  could  not 
set  up  his  fraud  against  a  creditor. 

It  will  be  contended  that  the  bond  does  not  fall 
within  the  words  of  stat.  IS  Eliz.  c.  5.,  which,  in  its  terms 
(s.  l.)j  relates  to  conveyances,  &c.,  "as  well  of  land 
and  tenements  as  of  goods  and  chattels."  Under 
sect.  72  of  the  Bankrupt  Act,  6  G.  4.  c.  16.,  debts  are 
included  under  the  words  "  goods  and  chattels  "  (and 
this  enactment  is  taken  from  stat.  21  Jac.  1.  c.  19.  s.  11., 
which  comes  near  to  the  time  of  IS  Eliz.) ;  Hor?iblower 
V.  Proud  (c),  I  Selw.  N.  P.  Bankrupt,  218.  (ed.  10.),  Ex 
parte  Vallance  [d),  recognised  in  Humble  v.  Mitchell  {e\ 
though  it  was  held  there  that  the  same  construction 
could  not  be  applied  to  sect.  17  of  the  Statute  of  Frauds, 
29  C.  2.  c.  S. 

(a)  3  B.  ^  Ad.  370.  (6)  Cro,  Jac.  270.     S.  C.  Yelv.  196. 

(c)  2  B.  cj;-  Aid.  327.  {d)  2  Deac.  Ca.  B.  354. 

(e)  1 1  y?.  205. 

W.  H. 


544 


CASES  IN  TRINITY  VACATION 


1840.  TV,  H,  Watson,  contra.    As  to  the  point  last  men- 

tioned,  a  bond  is  not  comprehended  in  the  words 
against       ««  goods  and  chattels."    It  could  not,  at  the  time  of  the 

Thomas. 

assignment  of  the  bond,  (which  was  before  stat.  1  & 
2  Vict,  c.  110.  s.  12.)  be  taken  under  a  fi.  fa.  or  a  levari 
facias.  Now  the  intention  of  stat.  13  Eliz.  c,  5,  was  to 
prevent  debtors  from  alienating  what  creditors  might 
have  seized,  "  to  delay,  hinder  or  defraud  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts,  ac- 
counts, damages,  penalties,  forfeitures,  heriots,  mor- 
tuaries and  reliefs."  Dundas  v.  Dutens  (a),  Grogan  v. 
CooJce  {b),  are  in  point :  the  former  case  is  commented 
upon  by  Lord  Eldon  C,  in  Rider  v.  Kidder  {c) ;  where 
he  discusses  the  question,  whether  stock  in  the  funds 
can  be  got  at  in  equity ;  a  question  which,  if  the  view 
contended  for  on  the  other  side  be  correct,  could  not  be 
material.  Equity  might,  perhaps,  order  a  reconveyance : 
but  that  is  not  the  question  on  this  record.  It  has 
been  made  a  question  whether  copyholds  be  compre- 
hended in  stat.  13  Eliz.  f.  5. ;  Mathews  v.  Feaver(d), 
though  the  statute  mentions  "lands  and  tenements ;" 
but  afterwards,  in  Doe  dem,  Tunstiil  v.  Bottriell  [e),  it 
was  held  that  the  words  "  lands,  tenements,  and  here- 
ditaments," in  the  later  statute  against  fraudulent  con- 
veyances, 27  Eliz.  c,  4.,  did  comprehend  copyholds.  In 
each  case  the  test  applied  was,  whether  they  were 
legally  subject  to  debts.  \_Littledale  J.  The  bond  would 
go  to  the  assignees  under  the  Bankrupt  Act :  and,  so 
fiir,  this  assignment  may  be  said  to  defraud  creditors.] 
Hornblower  v.  Proud  (g)  was  decided  on  the  provision 

(a)  ]  Ves.  jun.  196.  {h)  2  Ball  ^  JB.  230. 

(c)  10  Ves.  360.  368,  369.  (d)  1  Cox,  Ca.  Ch.  278. 

(e)  5  B.  ^  Ad.  131.    And  see  Doe  dern.  Baverstock  v.  Rolfe,  S  A.  ^ 
E.  650. 

(g)  2  B.^  Aid.  327. 

respecting 


Thomas. 
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respecting  apparent  ownership  in  bankruptcy,  which  1840. 
was  made  diverso  intuitu.    The  bankrupt  acts  give  the 
assignee  rights  over  every  species  of  property  ;  but  stat.  against 
IS  Eliz.  c.  5.  is  confined  to  what  is  tangible. 

Assuming  a  bond  to  be  within  . stat.  13  Eliz.  c.  5.,  the 
assignment  is  not  void,  under  stat.  1  G.  4.  c,  119., 
against  Strac/ian,  who  claims  through  the  party  making 
the  assignment.  Hawes  v.  Leader  [a)  cannot  be  distin- 
guished. The  assignee  Strachan  claims,  not  by  the 
direct  effect  of  stat.  1  G.  4.  c.  119.  itself,  but  the  assign- 
ment under  sect.  4  of  that  act,  and  the  subsequent 
assignment  under  sect.  7:  sect.  17,  which  punishes 
fraudulent  conveyances  by  imprisonment  of  the  insol- 
vent, does  not  avoid  them  :  that  was  not  done  till  stat. 
7  G.  4.  c,  57.  ss.  30,  32.  \_Patteson  J.  Sect.  32  relates 
only  to  conveyances  to  or  for  creditors.]  Butcher  v. 
Harrison  {b)  was  not  decided  under  stat.  1  G.4.  c.  119.; 
and  this  question  as  to  the  effect  of  the  Insolvent 
Debtors'  Act  was  not  brought  before  the  Court :  it 
seems  to  have  been  assumed  that  the  assignee  was  a 
"  party  grieved,"  which  he  will  be  if  he  be  a  cre- 
ditor, but  not  otherwise.  Here  it  is  not  alleged  that 
he  is  a  creditor :  and  it  is  not  necessary  that  he 
should  be  so,  under  stat.  1  G.  4.  c.  119.  Hepper  v. 
Marshall  [c)  shews  that,  under  this  act,  nothing  passes 
to  the  assignee  which  did  not  belong  to  the  insol- 
vent at  the  time  of  presenting  his  petition.  It  is  argued 
that  he  has  an  ultimate  contingent  interest :  but  that 
had  not  fallen  to  the  insolvent  when  the  petition  was 
presented.  Lord  Alvanlei/s  remark  in  Carpenter  v. 
Marnell  (d)  was  only  an  obiter  dictum,  and  did  not 
refer  to  contingencies,  properly  so  called.    The  effect 

(a)  Cro.  Ja.  270.    S.  C.  Yclv.  196.  (b)  4  B.     Ad.  129. 

(c)  2  Bmg.  372.    S.  C,  9  B.  Moore,  710.         (rf)  3  B.  ^  F.  40. 

of 
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18401  of  Carvalho  v.  Burn  [a)  and  Burn  v.  Carmlho  (b)  is 
■      "      merely  that  the  ownership  of  goods  is  not  put  an  end 

Sims  ^  ^  ^  ^ 

against  to,  as  against  the  assignee  of  a  bankrupt,  by  giving  a 
security  on  goods,  without  specifically  appropriating  a 
certain  portion  of  them  to  the  security.  Further,  the 
record  here  should  have  shewn  that  the  creditors  had 
claimed.  Lord  Thurlow's  observation  on  this  point, 
in  Caiman  y,  Croker  (c),  agrees  with  that  of  Littledale  J. 
in  Shears  v.  Rogers  (d),  A  similar  opinion  was  expressed 
in  Drayton  v.  Dale{e),  after  verdict,  on  the  necessity  of 
shewing  upon  the  record  a  claim  by  assignees  to  the 
property  acquired  by  a  bankrupt  after  bankruptcy. 

Cur,  adv.  mlt. 

In  Strachan  v.  Thomas^  the  plaintiflP  was  the  assignee 
of  the  provisional  assignee,  under  James  Sims^s  insol- 
vency. The  action  was  in  debt.  The  first  count  was 
on  the  bond  declared  on  in  Sims  v.  Thomas,  and  for 
similar  breaches.  The  second  count  was  on  the  in- 
denture of  9th  Jz^w^  1817}  recited  in  the  indenture  of 
SOth  June  1820,  (ante,  p.  538  (^) ).  The  declaration 
set  out  the  indenture  of  Ju?ie  9th  more  fully  than  it  was 
stated  in  that  of  Jime  30th  ;  and  it  appeared  by  recital  in 
the  former  indenture  that  the  grantors  of  the  annuity  were 
seised  of  the  land,  out  of  which  the  annuity  was  declared 
to  be  payable,  as  tenants  in  common  in  fee  simple:  the 
declaration  also  shewed  a  joint  and  several  covenant,  in 
the  same  indenture,  by  the  grantors,  for  themselves,  their 
heirs,  executors,  &c.,  with  James  Sims,  his  executors,  &c., 
to  pay  the  annuity  during  their  lives  and  the  life  of  the 

(a)  4  ^.  ^  Ad.  382.  (6)  I  A.  ^  E.  883. 

(c)  1  Ves.  jun.  160.  {d)  3  B.  ^  Ad.  362.  370. 

(e)  2  B.  ^  C.  293.  (g)  See  also  p.  557.,  post. 
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longest  liver,  or  until  the  redemption  thereof.     The  1840. 
declaration  then  complained  of  nonpayment  of  arrears  s^j^^^hak 
accruing  both  to  Sims  (before  his  petition)  and  Strachan,  against 

°  \  r  /  Thomas. 

Plea  7,  to  the  second  count,  as  to  part  of  the  arrears, 
that  the  said  sums  did  not,  nor  did  either  of  them  or 
any  part  thereof  become  due,  nor  was  any  acknowledg- 
ment of  the  said  sums,  or  either  of  them,  or  any  part 
thereof,  in  writing,  signed  by  the  defendant,  or  any  per- 
son by  whom  the  same  or  any  part  thereof  was  payable, 
or  by  the  agent  of  the  defendant  or  of  any  such  person 
as  last  aforesaid,  given  to  the  plaintiff  or  his  agent,  or 
any  other  whatsoever,  within  six  years  next  before  the 
commencement  of  this  suit.  Verification. 

Demurrer;  and  joinder. 

In  the  8th  plea,  to  the  first  and  second  counts,  the 
defendant  shewed  the  indenture  of  30th  June  1820 
(ante,  p.  538.) ;  and  concluded  that  the  causes  of  action 
did  not  become  vested  in  the  plaintiff. 

The  replication  set  out  on  oyer  the  indenture  of  30th 
June  1820,  and  had  a  similar  conclusion  to  that  of  the 
rejoinder  in  Sims  v.  Thomas  (ante,  p.  539.). 

Demurrer ;  and  joinder. 

The  demurrers  were  argued  in  Trznzti/ term,  1840  («). 

fV.  H,  Watson  for  the  plaintiff.  As  to  the  demurrer 
to  the  replication  to  the  eighth  plea.  Here  the  as- 
signee, on  behalf  of  the  creditors  of  the  insolvent  debtor, 
takes  the  objection  under  stat.  13  Eliz,  c.  5.  The  ob- 
jections, therefore,  which  were  made  to  the  defence  in 
Sims  V.  ThomaSf  as  to  the  want  of  right  in  the  obligor 
himself  to  set  up  the  defence,  and  the  absence  of  a 

(a)  June  4th.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

claim 
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.Thomas. 


1 840.       claim  by  the  creditors,  do  not  exist  here.    If  the  Court 
consider  that  in  Sims  v.  Thomas  the  defendant  must  fail 

Strachan 

against  on  those  objections,  but  must  succeed  as  to  the  other 
points  made,  then  the  plaintiff  must  succeed  upon  this 
demurrer,  and  also  in  the  other  action ;  although,  if  the 
defendant  in  Sims  v.  Thomas  fails  as  to  any  other  point, 
the  plaintiff  must  certainly  have  judgment  against  him 
on  this  demurrer;  for,  as  to  all  but  the  objections 
mentioned,  the  case  of  the  plaintifl*  here  is  identical 
with  that  of  the  defendant  in  Sims  v.  Thomas,  Shears  v. 
Rogers  {a)  and  Bethell  v.  Stanhope  [b)  are  authorities 
for  the  plaintiff  here,  on  these  objections. 

The  demurrer  to  the  seventh  plea  raises  the  question 
whether  the  limitations  applicable  to  the  breaches  of 
covenant  there  pleaded  to  be  twenty  years  is  under  stat. 

3  &  4      4.  c,  42.  s,  3.,  or  six  years,  under  stat.  3  & 

4  W»  4.  c.  27.  5.  42.  The  plaintiff  contends  for  the 
former,  the  defendant  for  the  latter.  If  the  words  of 
stat.  3  &  4  4.  c.  27.  s.  42.,  "  arrears  of  rent  or  of 
interest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  or  rent,"  be  applicable  to 
the  instalments  payable  under  this  covenant,  they  are 
at  any  rate  repealed  by  the  later  statute,  3  &  4  4. 
c,  42.  s.  3.,  which  gives  the  limitation  of  twenty  years 
to  "  actions  of  debt  for  rent  upon  an  indenture  of  de- 
mise," or  "  covenant  or  debt  upon  any  bond  or  other 
specialty."  Paget  v.  Foley  [c)  is  conclusive  for  the  plain- 
tiff, and  indeed  goes  much  beyond  the  present  case; 
for  there  the  action  was  covenant  for  rent  arrear,  which 
would  seem  to  fall  directly  within  the  words  of  stat.  3 
&  4  ^.  4.  c.  27.  s.  42. 

(a)  3  B.  ^  Ad.  362.  (b)  Cro.  EUz.  810. 

(c)  2  Nciu  Ca.  679. 

Merivale^ 
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Merivale,  contra.    As  to  the  demurrer  to  the  repli-  1840. 
cation  to  the  emhth  plea.    The  defendant  must  succeed  „ 

°  Strachan 

in  this  action,  or  the  defendant  must  succeed  in  Sims  v.  agai?ist 
.  .0  Thomas. 

Thomas,    The  latter  is  the  correct  view.    Stat.  13  Eliz, 

c.  5.  does  not  make  the  deed  void  merely  as  against  cre- 
ditors. The  recital  in  sect.  1  shews  that  the  intention  was 
to  avoid  transactions  devised  "to  delay,  hinder  or  defraud 
creditors  a7id  others  of  their  just  and  lawful  actions." 
Sect.  2  avoids  the  transactions  against  all  who  are 
"  disturbed,  hindered,  delayed  or  defrauded."  This 
includes  the  assignee  of  an  insolvent  debtor :  and  the 
obligor  is  not  entitled  to  pay  money  where  a  transaction 
has  taken  place  which  gives  the  insolvent  debtor's  as- 
signee a  claim  to  it.  On  the  question  whether  the 
bond  and  covenant  be  goods  and  chattels  within  stat. 
13  Eliz,  c,  5.,  Ex  parte  Burhridge  (a)  shews  that  shares 
in  an  insurance  company  may  be  "  goods  and  chattels," 
under  sect.  72  of  stat.  6  G.  4.  c.  16. 

It  may  be  true  that,  in  the  case  of  bankruptcy,  unless 
the  assignee  claim,  the  bankrupt  will  often  be  entitled 
to  the  property,  as  in  Drayton  v.  Dale  (b).  But  an 
insolvent  debtor's  assignee  is  not  at  liberty  to  waive  his 
claim. 

As  to  the  demurrer  to  the  seventh  plea.  The  deed 
calls  the  property  an  "  annuity,  or  annual  sum,  or  yearly 
rent-charge."  Sect.  1  of  stat.  3  &  4  ^.4.  c.  27.  extends 
the  word  "  rent "  (which  is  used  in  sect.  42)  to  "  all  an- 
nuities and  periodical  sums  of  money  charged  upon  or 
payable  out  of  any  land."  But  the  rent  mentioned  in 
sect.  3  of  stat.  3  &  4  j^.  4.  c.  42.  is  "  rent  upon  an  in- 
denture of  demise."  It  must  be  admitted  that  the  other 
words  in  this  section,  "  all  actions  of  covenant  or  debt 

(a)  1  Dene,  Ca,  B.  131.  (6)  o  js,  ^.  c.  293. 
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upon  any  bond  or  other  specialty,"  would  seem  to  com- 
prehend the  present  action.  But  the  provisions  in  c.  27. 
are  distinct;  that  in  c.  42.  is  more  vague  and  general. 
"  A  later  statute  in  the  affirmative  shall  not  take  away 
a  former  act :  and  eo  potius  if  the  former  be  particular 
and  the  latter  general;"  Gregory's  Case  [a).  The  limit- 
ations to  the  rule  that  later  statutes  repeal  earlier  ones 
are  given  in  Foster^ s  Case  (6),  in  2  Dwarris  on  Statutes^ 
674.,  and  in  the  argument  of  Bosanquet  Serjt.  in  Rex  v. 
Fauntleroy  (c).  Affirmative  words  in  a  later  statute  do 
not  repeal  provisions  in  an  earlier  statute  which  can 
consist  with  them.  In  Paget  v.  Foley  [d)  the  action 
was  on  an  indenture  of  demise,  which  is  expressly  men- 
tioned in  c.  42.,  but  not  in  c.  27.  And  Tindal  C.  J. 
suggests  a  distinction  between  rents  that  are  a  charge 
on  the  land  and  conventional  rents,  which  distinction, 
if  adopted,  would  shew  that  the  statute  applicable  here 
is  c.  27. 

Watson  was  heard  in  reply. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  in  both  cases. 

Sims  against  Thomas. 

After  stating  the  pleadings  and  verdict,  his  Lordship 
proceeded  as  follows. 

The  plaintiff  has  applied  to  have  judgment  entered 
for  him  notwithstanding  the  finding  of  the  jury  above 
stated :  and  he  contends  that  the  rejoinder  is  no  answer 
in  point  of  law  to  the  replication. 

(a)  6  Uep.  19  6.  (^)  H  ^ep.  56  b.,  62  b.,  63  a. 

(c)  2  Bing.  413.  425.  (d)  2  New  Ca.  679. 

Before 


1840. 


Strachan 
against 
Thomas. 
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Before  we  consider  the  effect  of  the  rejoinder,  it  will  1840. 
be  necessary  to  see  whether  there  be  any  defect  on  either 
side  in  the  previous  pleadings.  against 

The  plea  states  that  the  plaintiff  was  discharged  under 
the  Insolvent  Act  of  1  G.  4.  c.  119.,  and  that  all  his  real 
and  personal  estate,  and  the  cause  of  action  mentioned 
in  the  declaration,  and  the  right  and  interest  of  Sims 
under  the  same,  became  vested  in  Robert  Strackan,  his 
assignee  under  the  Insolvent  Debtors*  Act. 

This  plea  is  a  sufficient  answer  to  the  declaration  : 
for  the  fourth  section  of  the  act  directs  the  insolvent  to 
make  a  conve3'ance  of  all  his  real  and  personal  estate  to 
the  provisional  assignee,  so  as  to  vest  all  such  real  and 
personal  estate  in  such  provisional  assignee,  subject  to  a 
proviso  which  does  not  apply  to  this  question.  And 
then  the  seventh  section  directs  the  provisional  assignee 
to  assign  the  real  and  personal  property  so  vested  in 
him  to  the  full  assignee  (if  we  may  use  the  term) ;  and 
such  assignee  is,  by  the  same  seventh  section,  empowered 
to  sue  in  his  own  name  for  the  recovery,  obtaining,  and 
enforcing  any  estate,  effects,  or  rights  of  the  insolvent. 

The  replication  to  this  shews  that,  by  the  indenture 
above  stated,  Sims  had,  before  his  discharge  under  the 
Insolvent  Act,  assigned  his  interest  in  this  bond  to  the 
trustees  therein  mentioned,  for  the  benefit  of  his  wife 
and  family;  and  that  therefore  he  had  no  longer  any 
beneficial  interest  in  it :  and,  as  the  Insolvent  Act  above 
stated  directs  that  the  estate  and  effects  of  the  insolvent 
shall  be  assigned  to  the  assignee  in  trust  for  the  benefit 
of  the  assignee  and  the  rest  of  the  creditors,  if  no  benefit 
can  arise  to  the  creditors  from  the  bond  in  question  on 
account  of  all  the  beneficial  interest  in  it  having  been 
already  disposed  of,  that  bond  cannot  be  the  subject  of 

Vol.  XII.     ^  O  o  assignment 
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1840.       assignment  under  this  Insolvent  Act.  And  that  there- 
fore  the  assignee  could  not  sue  in  his  own  name  for  the 

Sims  ° 

agai7ist      recovery  of  the  money  under  the  bond. 

Thomas. 

This  replication,  then,  we  are  of  opinion,  contains  a 
sufficient  answer  to  the  plea. 

The  rejoinder  then  craves  oyer  of  the  deed,  stated  in 
the  replication,  for  assigning  the  bond ;  and  that  deed 
is  set  out.  And  by  that  it  appears  that  the  bond  was 
assigned  to  the  trustees,  to  make  a  provision  for  the 
wife  and  family  of  Sims,  and  that  the  interest  in  the 
bond  was  wholly  taken  out  of  Sims  from  the  time  of 
the  assignment,  except  that,  in  the  contingency  of  the 
death  of  his  wife  and  children  and  grandchildren,  there 
was  a  resulting  trust  to  Sims  himself.  The  rejoinder 
then  states  that,  before  making  the  indenture  of  assign- 
ment, Sims  was  indebted  to  divers  persons  in  divers 
large  sums  of  money,  to  wit  sums  amounting  to  3000/., 
which  remained  due  and  unpaid  from  thence  until  and 
at  the  time  of  his  discharge  under  the  Insolvent  Act, 
and  which  remain  still  unpaid.  And  then  the  re- 
joinder further  states  that  the  indenture  of  assignment 
was  made  and  executed  without  consideration,  and  to 
the  end,  intent,  and  purpose  to  delay,  hinder,  and  de- 
fraud the  said  creditors  of  the  said  Sims  of  their  just  and 
lawful  debts ;  wherefore  the  said  indenture  of  assign- 
ment, as  against  the  said  Roher^t  Strachan,  the  assignee 
of  the  insolvent,  was  and  is  void,  frustrate,  and  of  none 
effect. 

Now,  if  this  indenture  of  assignment  be  void  and  of 
none  effect  as  against  Strachan,  the  assignee  of  the  in- 
solvent Sims,  the  replication  falls  to  the  ground,  and  the 
plea  is  therefore  set  up;  and  the  defendant  would  be 
entitled  to  judgment.    The  surrejoinder  alleges  that  the 

indenture 
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indenture  of  assignment  was  executed  for  consideration,  1840. 

and  without  the  end,  intent,  or  purpose  to  delay,  hinder, 

or  defraud  any  creditors  of  Sims  of  their  just  and  lawful  against 

Thomas. 

debts. 

Issue  is  joined  upon  this  surrejoinder ;  and  that  issue 
is  found  for  the  defendant ;  thereby  affirming  the  re- 
joinder, as  far  as  the  issue  in  fact  to  the  fraud  is 
concerned. 

Several  objections  were  made  to  the  rejoinder :  but 
we  do  not  think  it  necessary  to  consider  the  whole  of 
them,  as  we  think  there  is  one  question  which  will  de- 
cide the  validity  of  it :  and  that  is,  whether  the  bond 
and  grant  of  an  annuity  stated  in  the  pleadings  are 
goods  and  chattels  within  the  meaning  of  stat.  13  Eliz. 
c.  5.  If  they  are  not  goods  and  chattels  within  the 
meaning  of  that  act  of  parliament,  this  indenture  of 
assignment  cannot  be  void  as  against  creditors  by  the 
operation  of  that  act ;  and,  if  it  be  not  void  under  the 
act,  there  is  nothing  else  to  make  it  void  against  cre- 
ditors. 

It  is  not  void  against  Sims  himself ;  and  there  is  no 
provision  in  stat.  1  G.  4.  c.  119.,  which  was  the  Insol- 
vent Act  in  operation  at  the  time  of  the  indenture 
of  assignment,  to  make  it  void  as  against  creditors. 
Any  provisions  made  under  other  subsequent  Insol- 
vent Acts  (even  if  they  applied  to  a  case  similarly  cir- 
cumstanced) could  not  affect  this  case ;  and  it  is  not  a 
question  whether  it  would  be  void  under  the  bankrupt 
laws,  as  this  is  only  a  question  whether  it  be  void  as 
against  the  assignee  and  creditors  under  this  Insolvent 
Act. 

There  are  a  great  many  cases  as  to  what  the  words 
goods  and  chattels  extend  to ;  and  some  of  them  turn 
O  o  2  upon 
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1841.       upon  somewhat  refined  distinctions.     But  it  is  not 
necessary  now  to  consider  whether  those  words,  with- 
against       out  further  explanation  and  statement  of  the  circum- 

Thomas. 

Stances  attending  them,  would  pass  bonds  or  not; 
the  question  is  whether  they  are  goods  and  chattels 
within  the  meaning  of  stat.  13  Eliz,  c.  5. 

In  Mathews  v.  Feaver  («),  where  a  question  arose  as 
to  the  assignment  of  copyhold  premises,  the  Master  of 
the  Rolls,  Sir  Lloyd  Kenyon,  afterwards  Lord  Kenyon^ 
says,  "  I  am  not  satisfied  as  to  the  nature  or  the  value 
of  the  copyhold  premises,  which,  generally  speaking, 
are  not  subject  to  debts,  and  therefore  the  assignment 
of  them  can  never  be  fraudulent  against  creditors."  In 
Dundas  v.  Dutens  (b),  which  arose  on  an  assignment  of 
stock,  the  Lord  Chancellor,  Lord  Thurlow,  says,  "  Is 
there  any  case,  where  a  man  having  stock  in  his  own 
name  has  been  sued  for  the  purpose  of  having  it  applied 
to  satisfy  creditors  ?  Those  things,  such  as  stock,  debts, 
&c.  being  choses  in  action  are  not  liable.  They  could 
not  be  taken  upon  a  levari  JaciasJ"  In  Rider  v.  Kid- 
der (c),  which  was  a  case  of  transfer  of  stock,  the  Lord 
Chancellor,  Lord  Eldon^  appears  to  have  been  of  opinion 
that  stock  was  not  within  the  statute  of  Elizabeth,  and 
assents  to  the  opinion  of  Lord  Thurlow  in  Dundas  v. 
Dutens  {b)  ;  though,  under  the  peculiar  circumstances 
of  the  case,  he  afterwards  appears  to  have  allowed  the 
transfer  to  be  made  {d). 

We  therefore  think  that  it  is  only  such  things  as  may 
be  taken  in  execution  that  are  affected  by  the  statute  of 
Elizabeth.    Bonds,  indeed,  are  now  hable  to  be  taken 

(a)  1  Cox,  278.  {b)  1  Fes.  jun.  196. 

(c)  10  Ves.  360. 

(d)  10  Ves,  p.  370,  note  (50),  2d  ed.  See  Rider  Kidder,  12  Ves.  202., 
13  Vei.  123. 

in 
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in  execution  («) ;  but  they  were  not  so  at  the  time  of  the  1840. 
making  the  indenture  of  assignment. 

Sims 

Considering,  then,  that  we  are  of  opinion  that  the  against 
Stat.  13  EUz,  c.  5.  only  extends  to  the  assignment  of 
such  effects  as  are  liable  to  be  taken  in  execution,  the 
greater  part  of  the  grounds  of  argument  taken  on  the 
part  of  the  defendant  fall  to  the  ground  ;  and  it  is  only 
material  to  consider  one  of  the  points,  viz. :  that  it  is 
urged  that,  inasmuch  as  it  appears,  on  the  face  of  the 
indenture  of  assignment,  that  there  was  a  contingent 
interest  in  Sims  the  insolvent  in  the  bond  and  grant  of 
the  annuity,  as  appears  on  the  deed  of  assignment,  and 
that  it  would  revert  and  become  vested  in  him  on  the 
death  of  his  wife  and  children,  and  grandchildren,  that 
therefore  the  assignee  of  Sims,  the  insolvent,  takes 
something ;  and  that,  in  that  respect,  the  assignee  has 
some  beneficial  interest  as  well  as  the  legal  interest. 

The  assignee  has  certainly  a  contingent  beneficial 
interest :  and,  when  that  comes  to  be  vested,  he  will  be 
the  proper  person  to  sue  :  but  he  has  no  beneficial 
interest  till  that  event  arises ;  and  he  has  none  in  the 
meantime :  and,  as  nothing  passes  to  the  assignee  unless 
he  has  a  beneficial  interest,  he  has  no  right  of  action, 
and  cannot  sue  for  the  arrears  of  the  annuity  while  his 
interest  is  merely  contingent.  The  contingent  interest 
here  is  very  remote :  but  that  makes  no  difference :  it 
must  be  judged  of  in  the  same  way  as  if  the  interest  of 
Sims  had  depended  upon  a  single  life,  or  had  even  been 
certain  as  depending  on  a  term  for  years  certain. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that 
the  rule  must  be  made  absolute  to  enter  judgment  for 


(a)  Stat.  1  &  2  Vict.  c.  110.  s.  12. 
O  o  3 
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the  plaintiff  notwithstanding  the  verdict  found  for  the 
defendant. 

Rule  absolute. 

Strachan  against  Thomas. 

After  stating  the  pleadings,  his  Lordship  proceeded 
as  follows. 

As  far  as  relates  to  the  pleadings  arising  out  of  the 
eighth  plea,  they  are  the  same  as  those  in  the  former 
case  of  Sims  v.  Thomas,  but  with  this  difference,  that 
the  parties  are  reversed ;  and,  whereas,  in  the  other 
cause,  the  action  was  brought  in  the  name  of  Sims,  and 
the  defendant  set  up  the  right  of  Strachan,  the  assignee 
of  the  insolvent,  and  the  plaintiff  then  shewed  an  assign- 
ment of  the  bond  to  trustees  for  the  benefit  of  the  family 
of  Sims,  and  the  defendant  rejoined  that  the  indenture 
of  assignment  was  void  as  against  the  creditors,  and 
therefore  bad  ;  so,  here,  the  declaration  is  by  Strachan, 
and  the  plea  shews  the  indenture  of  assignment  to  the 
trustees ;  and  the  replication,  after  craving  oyer,  sets  it 
out,  and  states  the  circumstances  attending  it,  and  that 
it  is  void  as  against  Strachan,  the  assignee  of  Sims. 

The  order  of  pleadings  is  therefore  the  reverse  of 
what  they  were  in  the  former  case.  And,  as  we  gave 
judgment  for  the  plaintiff  in  the  former  case,  now,  upon 
the  reversed  pleadings,  we  give  judgment  for  the  de- 
fendant. 

But  then  a  question  arises  on  the  seventh  plea  of  the 
statute  of  limitations  of  six  years. 

The  defendant  relies  on  stat.  3  &  4  4.  c.  27.  s.  42., 
which  gives  a  limitation  of  six  years  in  the  cases  there 
mentioned.    The  words  of  the  act  are,  "  No  arrears  of 

rent 


.1840. 


Sims 
against 
Thomas. 
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Strachan 

against 
Thomas. 


rent  or  of  interest  in  respect  of  any  sum  of  money  1840 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in 
respect  of  any  legacy,  or  any  damages  in  respect  of 
such  arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action,  or  suit,  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or 
next  after  an  acknowledgment,"  or  other  circumstances 
mentioned  in  the  act. 

The  plaintiff,  on  the  other  hand,  relies  on  stat.  3  & 
4^4.  c.  42.  5.  3.,  the  words  of  which  are,  "  That  all 
actions  of  debt  for  rent  upon  an  indenture  of  demise, 
all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  or  scire  facias  upon  any 
recognisance,"  shall  be  brought  "  within  twenty  years 
after  the  cause  of  such  actions  or  suits." 

The  second  count  states  an  indenture  of  9th  June 
1817,  between  B.  B,  Thomas^  J,  H.  C.  Thomas,  and  the 
defendant,  of  the  first  part,  the  said  James  Sims  of  the 
second  part,  and  other  persons  of  the  third  and  fourth 
parts,  which  recites  that  Sims  had  contracted  and  agreed 
for  the  purchase  of  an  annuity  of  150/.  a  year,  and  that 
the  parties  of  the  first  part  had  given  a  bond  to  Sims  in 
the  penalty  of  3000/.,  conditioned  for  the  payment  of 
the  annuity,  and,  reciting  that  the  parties  of  the  first 
part  were  seised  of  certain  lands  or  tenements  in  com- 
mon, and  had  consented  and  agreed,  as  a  further  and 
collateral  security  for  the  payment  of  the  annuity,  to 
make  and  execute  to  Sims  and  his  trustees  that  inden- 
ture of  grant  and  demise,  the  parties  of  the  first 
part  did  freely  and  clearly  give,  grant,  and  confirm 
unto  Sims  one  annuity,  or  annual  sum,  or  yearly  rent 
charge  of  J  50/.,  to  be  yearly  issuing  out  of  the  farms 
and  lands  mentioned  in  the  indenture.  And  the  parties 
O  o  4  of 
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1840.       of  the  first  part  did,  by  the  said  indenture,  jointly  and 
severally  covenant,  promise,  erant,  and  agree,  to  and 

Strachan  _  ^ 

against       with  Sims,  that  they  would  pay  to  Sims  the  said  annuity, 

Thomas.  i  r  j  t  • 

annual  sum,  or  rent  charge,  or  150/.,  at  the  times 
therein  mentioned.  And  then  the  declaration  alleges  a 
breach  of  covenant,  in  not  paying  the  arrears  of  the 
annuity,  part  of  which  occurred  in  the  lifetime  of  Sims, 
and  other  part  after  his  death. 

And  the  question  is,  whether,  upon  the  construction 
of  these  two  acts  of  parliament,  the  period  of  limitation 
for  bringing  the  action  is  six  years  or  twenty  years. 

The  plaintiff  relied  on  the  case  of  Paget  v.  Foley  {a) 
as  in  point.  The  defendant  contended  that  the  cir- 
cumstances of  the  case  were  different  from  the  present ; 
and,  besides  that,  he  contended,  upon  the  general  rules 
as  to  the  construction  of  statutes  in  some  measure  ap- 
parently conflicting,  that  stat.  3  &  4  W.  4.  c.  27.  s.  42., 
giving  a  period  of  six  years,  must  prevail,  and  not  stat. 
S  Si  4!  W.  4.  c,  42.  s,  3.,  giving  a  period  of  twenty  years' 
limitation. 

We  do  not  think  it  necessary  to  enter  into  the  dis- 
cussion on  those  points,  because  the  Court  of  Common 
Pleas  have,  in  the  before  mentioned  case  of  Paget  v. 
Foley  {a),  decided  that,  if  covenant  be  brought  on  an 
indenture  of  demise,  the  period  of  limitation  is  twenty 
years ;  and  we  entirely  concur  with  the  Court  of  Com- 
mon Pleas  in  that  decision.  The  present  is  not  the 
usual  case  of  reservation  of  rent  upon  a  lease ;  and  so 
far  it  is  not  properly  an  indenture  of  demise :  it  is  a 
rent  charge,  and,  as  such,  falls  within  sect.  42  of  27. 
But,  notwithstanding  that,  we  are  of  opinion  that  it  falls 

(a)  2  New  Ca.  679. 

within 
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within  the  third  section  of  c.  42,  as  being  an  action  of 
covenant  on  a  specialty. 

We  are  therefore  of  opinion  that  the  seventh  plea 
is  bad  ;  and  on  tliat  there  must  be  judgment  for  the 
plaintiff. 

Judgment  for  plaintiff  on  demurrer  to  the 

seventh  plea. 
Judgment  for  defendant  on  the  demurrer 

to  the  replication  to  the  eighth  plea. 


1840- 

Strachan 
against 
Thomas. 


The  Queen  against  Kelk. 


MANDAMUS  to  swear  in  George  Clark,  as  a  com-  By  statute 
(41  G.  3. 

missioner  under  certain  acts  of  parliament.    Re-  (u.  K.) 
turn,  that  Clark  was  not  duly  elected.    Traverse  of  the  and'persondr^ 
return.  P^^l'")'  *^7: 

mi  SSI  oners  tor 

On  the  trial,  before  Bosanqiiet  J.,  at  the  Nottimham  executing  the 

act  were  lo  be 

Spring  assizes  1839,  a  verdict  was  found  for  the  Crown,  nominated  and 

appointed  by 

subject  to  the  opinion  of  the  Court  upon  a  special  case,  the  proprietors 

„,  r     ^  -  r  ^  lands  to 

The  case  set  forth  certam  parts  or  stat.  36  Gr.  3.  which  the 
c.  99.  (a),  and  of  stat.  41  G.  3.  (U.  K.)  c.  cxxxvi.,  local  fnd"personT^ ' 

authorised  and 

empowered  by  note  in  writing,  signed  by  proprietors,  might  act  in  the  nomination  and 
appointment  on  behalf  of  such  proprietors.  Certain  proprietors  signed  a  note  in  writing, 
stating  that  they  did  '*  by  this  note  in  writing,  under  our  hands  and  in  pursuance  of  the 
statute"  &c.,  "  authorise  and  empower"  four  parties  named,  "  and  any  one  of  them,  to 
act  for  us  in  the  nomination  and  appointment  of  a  special  commissioner."  The  instrument 
contained  no  direction  to  vote  for  any  particular  person.  Held,  that  it  required  a  stamp, 
by  stat.  55  G.  3.  c.  184.  sched.  part  I.,  under  one  of  the  titles,  Letter  or  Power  of  At- 
torney, and  Procuration :  and  that,  for  want  of  the  stamp,  no  valid  vote  could  be  given  by 
any  of  the  parties  named  in  the  instrument. 

On  such  a  question,  the  Court  look  to  the  instrument  alone,  and  do  not  enquire  whether 
directions  were  given,  dehors  the  instrument,  to  vote  in  a  particular  way. 

Qucere,  whether  such  directions,  if  contained  in  the  instrum.ent  itself,  would  exempt  it 
from  a  stamp  ? 

(a)  '*  For  the  more  effectually  embanking,  draining,  preserving,  and 
improving  certain  low  lands  and  grounds,  lying  and  being  in  the  several 
parishes  or  townships  of  Everton,  Scqflworth,  Grindley  on  the  Hill,  Mister- 
ton,  and  Walkeringham,  in  the  county  of  Nottingham.''^ 

and 
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Kelk. 


1840.  and  personal,  public  (a).  By  the  former  act,  three 
commissioners  were  appointed  for  putting  the  act  into 

The  Queen  t  & 

against  exccution.  By  the  latter,  it  was  enacted  that  three 
special  commissioners  should  be  nominated  and  ap- 
pointed by  the  respective  proprietors  of  lands  and 
grounds  in  certain  townships  respectively ;  and  that  it 
should  be  lawful  for  the  known  agent  or  agents,  for 
the  time  being,  of  each  and  every  proprietor  entitled 
to  vote  in  the  election  of  any  original  or  special  com- 
missioner, or  for  any  other  person  or  persons  authorised 
and  empowered  by  any  note  in  writing,  signed  by  such 
proprietor  or  proprietors,  to  act  in  the  nomination 
and  appointment  of"  such  commissioner,  as  fully  and 
effectually  as  if  such  proprietor  or  proprietors,  in  whose 
behalf  he  or  they  should  or  might  act,  was  or  were  pre- 
sent at  any  meeting  or  meetings  to  be  holden  for  that 
purpose. 

Among  the  proprietors  of  the  lands  and  grounds 
included  in  the  acts  wei'e  certain  parties,  named,  in  the 
assessments  relating  thereto,  taken  under  the  acts,  as, 
The  trustees  of  the  estate  of  Thomas  Magnus,  deceased. 
In  May  1838,  a  special  commissioner  for  the  townships 
of  Everton  and  Scaffworth,  which  comprehended  the 
estate  of  Thomas  Magnus,  deceased,  became  incapable  of 
acting,  under  the  provisions  of  stat.  53  G.  3.  c.  clx.  (local 
and  personal,  public  {b)  ).  On  9th  May  1838,  a  meet- 
ing was  held  to  elect  a  new  special  commissioner.  ClarJc 
was  a  candidate,  and  was  duly  elected,  if  a  vote  given 
for  him  by  T.  F,  A,  Burnaby,  on  behalf  of  the  trustees 
of  Magnus^  estate,  was  a  good  vote ;  but  not  other- 

(a)  "  For  altering  and  amending  an  act,  passed"  &c.  (the  former  act). 
(6)  "  For  enlarging  the  powers  of  two  acts  of  his  present  majesty,  for" 
&c.  (the  two  former  acts). 

wise. 
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wise.  The  case  stated  a  series  of  transactions  respecting  1840. 
the  estate,  including  certain  proceedings  in  Chancery,  rj.^^~~^ 
under  which  a  question  arose  (and  this  was  one  of  the  against 
disputed  points  at  the  trial),  whether,  with  reference 
to  the  language  in  the  acts  above  mentioned,  and  to 
that  of  the  Municipal  Corporation  Act,  5  &  6  4. 
c,  76.  ss.  71,  72,  73,  74,  the  parties  actually  appointing 
Biirnaby  were  entitled  to  do  so  as  proprietors  of  the 
lands  and  grounds  including  the  estate.  The  judgment 
of  the  Court  having  been  grounded  on  another  point,  it 
becomes  unnecessary  to  state  the  facts  relating  to  this 
question.  The  parties  actually  appointing  Burnaby  were 
the  mayor  of  the  borough  of  Newark^  and  the  vicar 
and  three  of  the  four  churchwardens  of  Newark,  by  one 
instrument ;  and  seven  out  of  thirteen  trustees  appointed 
by  the  town  council  of  Newark  to  act  in  the  nomination 
and  appointment  of  commissioner,  by  another  instru- 
ment. Both  these  appointments  were  in  writing,  and 
were  dated  5th  May  1838:  and  each  of  them  was  as 
follows. 

"  We,  the  undersigned,  being  the  major  part  of  the 
trustees  of  the  estate  of  Thomas  Magnus,  deceased,  lying 
and  being  in  the  parish  of  Everton,  in  the  county  of 
Nottingham,  do,  by  this  note  in  writing  under  our  hands, 
and  in  pursuance  of  the  statute  in  this  behalf  made  and 
provided,  authorise  and  empower  Thomas  Fowke,  Andrew 
Burnaby,  John  Bass  Oliver,  and  Joseph  Phipps  Townsend, 
all  of  Newarh-upon-Trent,  in  the  said  county  Notting- 
ham, gentlemen,  and  any  one  of  them,  to  act  for  us  in 
the  nomination  and  appointment  of  a  special  commis- 
sioner for  the  townships  of  Everton  and  Scaftworth,  at  a 
meeting  appointed  to  be  holden  the  9th  day  of  May  in- 
stant, at  the  house"  &c.,  "for  the  purpose  of  appointing 

a  special 
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1840.       a  special  commissioner  for  the  said  townships  in  the  room 
of  Mr.  Francis  Raynes,  who  has  become  incapable  to 

The  QuEKN  ^ 

against       act.    Witness  our  hands  this  5th  day  of  May  1838." 
Kelk.  •  .  J 

Then  followed  the  signatures. 

It  appeared  from  the  case  that,  at  a  meeting  at  which 
the  first  mentioned  appointment  of  Burnahy  was  made, 
the  parties  appointing  resolved  that  Clark  was  the 
most  eligible  candidate,  and  that  Burnahy  should  be 
authorised  to  attend  and  record  his  vote  on  behalf  of 
the  trustees  in  favour  of  Clark, 

Neither  document  was  stamped. 

The  question  was,  whether  Burnaby's  vote  was  good. 

The  case  was  argued  in  Trinity  term,  184?0  (a), 

Whitehurst  for  the  Crown.  The  appointment  re- 
quired no  stamp.  The  authority  given  to  Burnahy 
was,  not  to  act  generally  as  attorney  for  the  parties,  but 
to  vote  for  a  particular  person.  Nothing  in  stat.  55  G.  3. 
c.  184.  comprehends  this.  In  the  schedule,  part  1., 
are  "  letter,  or  power  of  attorney,  made  by  any  petty 
officer,"  &c.;  "  letter  of  attorney  for  the  sale,"  &c.,  of 
dividends,  &c. ;  "  letter  or  power  of  attorney,  of  any 
other  kind,  or  commission  or  factory  in  the  nature 
thereof."  This  cannot  apply  to  a  mere  proxy  given  to 
be  used  in  a  particular  way.  A  paper  authorizing  A.  to 
sell  certain  property,  and  thereout  pay  rent  and  ex- 
pences,  and  his  own  commission,  signed  by  B.,  does  not 
require  any  stamp;  per  Lord  Tenterden,  in  Case  v. 
Barnard  {h) :  such   a   paper,  however,    resembles  a 

(a)  June  3d.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

(b)  Guildhall,  January  8th,  1 827.     Note  (?)  to  2  Chithj  on  Statutes, 
995. 

power 
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power  of  attorney  much  more  nearly  than  the  present. 
The  question  as  to  stamping  a  proxy  was  raised  in  The 
Monmouthshire  Canal  Company  v.  Kendall  («),  but  not 
decided. 

Waddington^  contra.  The  words  in  the  schedule, 
which  have  been  referred  to,  apply  to  such  an  instru- 
ment as  this;  and  a  stamp  was  therefore  necessary. 
The  schedule  also  contains  the  head  "  Procuration^ 
deed,  or  other  instrument  of."  The  word  procurator 
appears  to  be  used  by  Cicero  {h)  as  equivalent  to  alieni 
juris  vicarius,  and  to  tuo  prcspositus  negotio.  No  stress 
can  be  laid  on  the  resolution  that  Burnahy  was  to  vote  for 
Clark :  the  paper  itself  gives  a  general  authority  to  vote 
as  the  party  thinks  right.  Indeed  it  does  not  ap- 
pear that  Burnaby  knew  of  the  resolution.  Case  v. 
Barnard  (c)  was  only  a  decision  at  Nisi  Prius. 

Whitehurst  in  reply.  The  argument  for  the  defend- 
ant, if  valid,  would  shew  that  a  warrant  of  distress,  a 
retainer  of  counsel,  or  a  proxy  to  vote  in  the  House  of 
Lords,  required  a  stamp. 

Cur.  adv.  vidt. 

Lord  Denman  C.  J.,  in  this  vacation  {June  24th), 
delivered  the  judgment  of  the  Court. 
Two  questions  arise  in  this  case. 

First,  what  construction  ought  to  be  put  upon  the 
words  "  proprietors  of  lands  and  grounds  "  in  the  two 
acts  of  parliament  referred  to  in  the  case.  If  those 
words  necessarily  mean  "  the  persons  who  have  the 
legal  estate  in  the  lands  and  grounds,"  the  vote  given 

(a)  4  5.  §•  Aid.  453.  (b)  Pro  CcBcind,  20.  (57,  58.). 

(c)  Note  {q)  to  2  Chitty  on  Statutes,  995, 

by 


1840. 

The  Queen 
against 
Kelk. 


564 


CASES  IN  TRINITY  VACATION 


1840.       by  Mr.  Burnahy  for  Mr.  Clark  is  clearly  bad.  The 
The  Queen    ^^^^  estate  appears,  beyond  any  reasonable  doubt,  to 
against       have  been  in  the  corporation  of  Ne^wark  at  the  time  of 

Kelk. 

the  passing  stat.  5  &  6  4.  c.  76.,  and  in  them  solely  : 
but  they  held  it  as  trustees.  Their  estate  ceased  on  the 
1st  August  1836,  by  virtue  of  the  seventy-first  section 
of  the  act ;  and,  as  trustees  were  appointed  by  the 
Lord  Chancellor  under  that  section,  the  legal  estate,  if 
not  in  abeyance  altogether,  would  be  in  them :  but 
Mr.  Burnahy  had  no  authority  to  vote  either  from  the 
corporation  or  those  trustees.  If,  however,  the  words 
"  proprietors  of  lands  and  grounds  "  can  be  construed, 
in  a  popular  sense,  to  mean  "those  who  have  the  con- 
troul  over  and  management  of  the  lands  and  grounds, 
and  receive  and  dispose  of  the  rents  and  profits,  and 
are  assessed  and  charged  under  the  act,"  then  the 
mayor,  vicar,  senior  alderman,  and  churchwardens,  or 
the  trustees  appointed  by  the  town  council  under  the 
seventy-third  section  of  the  Municipal  Corporation  Act, 
are  the  proprietors  :  and  Mr.  Burnahy  had  authority  to 
vote  from  both  those  bodies  ;  and  his  vote  would  be 
good. 

The  second  question  is,  whether  the  authority  under 
which  Mr.  Burnahy  acted  required  a  stamp.  The  act, 
41  G.  3.  (U.  K.)  c,  cxxxvi.  empowers  an  agent,  autho- 
rized by  the  proprietor  by  a  note  in  writing,  signed  by 
him,  to  vote :  the  stamp  act  requires  that  all  letters  of 
attorney,  and  every  deed  or  other  instrument  of  procur- 
ation, should  be  stamped. 

This  question  was  raised  in  the  case  of  The  Mon- 
mouthshire Canal  Company  v.  Kendall  (a),  but  was  not 

(a)  4  ^.  §•  Aid.  453. 

determined ; 
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determined;  the  Court  holding  that  the  parties  were  1840. 
not  at  liberty  to  dispute  it  under  the  circumstances.    In  ~ 

,  .  The  QuEE^ 

the  present  case  the  party  is  clearly  entitled  to  take  the  against 

.  Kelk. 

objection.  It  was  argued  that  no  stamp  was  necessary, 
because  the  authority  gave  no  discretion  to  Mr.  Bur- 
naby  in  voting:  but  this  argument,  supposing  it  to  have 
any  weight,  is  not  founded  in  fact :  for,  on  referring  to 
the  instrument,  we  find  no  restriction,  nor  does  it  state 
for  whom  Mr.  Burnahy  was  to  vote :  it  simply  autho- 
rises him  to  act  for  the  persons  signing  it  in  the  nomin- 
ation and  appointment  of  a  commissioner.  He  might 
have  voted  for  any  candidate  he  chose.  As,  therefore, 
Mr.  Burnahy  was  by  the  instrument  in  question  substi- 
tuted for  the  proprietors  signing,  and  appointed  to  act 
for  them,  we  do  not  see  how  it  is  possible  to  deny  that 
the  writing  by  which  he  was  so  appointed  is  either  a 
letter  of  attorney  or  an  instrument  of  procuration : 
and,  however  unwilling  to  yield  to  an  objection  of  the 
sort,  we  feel  ourselves  bound  to  hold  that  the  authority 
was  bad,  and  the  vote  bad. 

Consequently  it  is  unnecessary  for  us  to  express  anj 
opinion  upon  the  first  point ;  and  the  verdict  must  be 
entered  for  the  defendant. 

Verdict  to  be  entered  for  defendant. 
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Doe  on  the  demise  of  James  Hamilton,  D.  D., 

Jv.ns  24th. 

and  Mary  Ann,  his  Wife,  against  Daniel 
Clift. 

If  the  custom    JI^JECTMENT  to  recover  an  undivided  moiety  of  a 

of  a  manor  be      -^-^  ,  .  , 

that  the  cus-  customary  messuage  and  tenement  m  the  manor 

rnen^7are^held  Lupton^  in  the  parish  of  Kirhhy  Lonsdale,  Westmore- 

Ind  his  heirs  ^^'^^^  ^^^^^^  Tiudal  C.  J.,  at  the  Appleby 

and,  when  a  Summer  assizes,   1835,  a  verdict  vi^as  found  for  the 

tenant  dies 

seised  leaving^    plaintiff,  subject  to  the  opinion  of  this  Court  on  the 

sisters  only,  go 

wholly  to  the     following  case. 

eldest  sister  in 

exclusion  of  the     James  Clarke  SattertJmaite,  on  7th  December  1801, 

other  sisters,  or.  .      -,  , 

if  such  eldest  ^as  admitted  to  a  customary  messuage  and  tenement 
th^life  of"uch  ^^^^^d  Lupton  High,  in  the  manor  of  Luptoii,  and,  on 
tenant,  to  her     1st  ikfez/  1 825,  died  seised  thereof,  intestate  as  to  his 

heir  in  ex- 

elusion  of  her    pea]  estate,  and  leaving  issue  James  Satterthwaite,  D.D., 

younger  sisters: 

there,  if  the      his  son,  and  Mary  Ann  (one  of  the  lessors  of  the 

heir  of  a  tenant        -    'm\  ^  • 

who  had  been  plaintiff)  his  second  daughter,  who  married  Dr.  James 
dieTselsed^  Hamilton  (the  other  lessor  of  the  plaintiff),  and  also 
withou^"befng  three  grandchildren,  who  were  the  children  of  his  eldest 
admitted,  he     daughter  Hannah  (who,  having  survived  her  husband 

nevertheless  °  \        '  o 

dies  seised,  and  j^^^  Head,  died  on  9th  September  1821,  in  her  father's 

the  custom  at- 
taches in  re-  life  time),  immQ\y,  Jane  Head  (who  married  the  Rev. 
spect  of  his 

sisters,  George  Coventry),  James  Pearson  Head,  and  Mary  Ann 

customary  Head,  him  surviving.    On  the  death  of  James  Clarke 

cus?omary"es-^  Satterthwaite,  James  Satterthwaite  his  son  took  posses- 

tate  of  inherit- 
ance, to  which  the  tenant  is  admitted  to  hold  to  him  and  his  heirs,  but  one  to  which  he 
is  admitted  to  hold  during  the  joint  lives  of  himself  and  the  lord,  with  a  tenant-right 
of  renewal  binding  the  lord  to  admit  the  customary  heir  of  a  tenant :  there,  if  the  cus- 
tomary heir  be  not  admitted  in  his  lifetime,  though  he  enter,  he  has  no  estate,  and  does 
not  die  seised ;  and  the  custom  does  not  attach. 

It  makes  no  difference,  as  to  this,  that  the  tenements  are  devisable  by  the  custom  of  the 
manor. 

sion 
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sion  of  the  said  customary  messuage  and  tenement,  and  1840. 
received  the  rents  and  profits  thereof  during  his  life-  D^Tdem 
time,  as  well  as  of  two  other  customary  messuages  and  Hamilton 

°  against 

tenements  within  the  said  manor,  called  Gillbank  and  Cuft. 
Coisc  brow  head^  and  also  of  certain  customary  closes 
within  the  said  manor,  which  last  mentioned  two  mes- 
suages, tenements,  and  closes  James  Satterthwaite  had 
purchased,  and  of  which  he  had  been  admitted  tenant 
durin<x  his  father's  lifetime.  James  Sattertfi'waite  died  in 
November  1827,  intestate  as  to  his  real  estates,  never 
having  been  admitted  tenant  of  the  said  customary 
messuage  and  tenement  called  Lupton  High^  and  leav- 
ing his  nephew,  the  said  James  Pearson  Head,  and 
his  sister  Mary  Ann  Hamilton,  coheirs  of  his  freehold 
estates.  At  a  court  holden  for  the  manor  of  Lupton, 
on  27th  June  1828,  being  six  months  after  his  death, 
the  name  of  James  Satterthwaite  was  entered  on  the 
court  rolls  as  tenant,  as  being  the  only  son  and  heir  at 
law  of  the  late  James  Clarke  Satterthwaite,  deceased,  of 
the  Lupton  High,  to  hold  the  same  during  the  joint 
lives  of  the  lord  and  tenant.  And  at  the  same  court 
appeared  James  Pearson  Head,  the  son  and  heir  at  law 
of  Hannah  Head,  the  eldest  sister  of  the  said  James 
Satterthwaite,  and  was  admitted  tenant,  as  being  the 
nephew  and  customary  heir  of  the  said  James  Satter- 
thwaite, deceased,  of  the  messuage  and  tenement  called 
Lupton  High,  and  also  of  those  called  Gillbank  and 
Cow  brow  head,  and  continued  in  possession  thereof 
until  the  time  of  his  death  in  1829,  when  he  devised 
the  same  by  his  will  (the  customary  tenements  of  the 
said  manor  being  devisable,  according  to  the  custom  of 
the  manor),  to  his  sisters,  Jane,  wife  of  the  Rev.  George 
Coventry,  and  Mary  Ann,  afterwards  wife  of  Mr.  Rudd. 
Vol.  XII.  P  p  They 
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1840.  They  were  admitted  tenants  thereof  at  a  court  holden 
DoTdem.  manor  in  1832,  and  afterwards  surrendered  the 

^^gahis^^     said  premises  to  the  defendant  Clift,  who  was  admitted, 
CuFx.       and  now  is,  tenant  thereof. 

The  defendant  insisted  upon  a  custom  of  the  manor 
in  favour  of  the  descent  to  the  eldest  sister  of  the  person 
last  seised,  in  exclusion  of  the  other  sisters,  and  to  the 
heir  of  an  eldest  sister  deceased  in  the  lifetime  of  the 
person  last  seised,  in  exclusion  of  surviving  younger 
sisters. 

The  steward  of  the  manor  of  Lupton  was  called  by 
the  defendant,  and  produced  the  court  book  of  the 
manor,  in  which  appeared,  iti  174-1,  an  admittance  of 
Hugh  Ashton,  and,  in  1749,  an  admittance  of  one  James 
Ashton,  son  and  heir  of  his  father  Hugh  Ashton^  to  two 
cattlegates,  half  the  fine  paid,  the  other  half  to  be  paid 
on  the  death  of  his  father's  widow  Eleanor ;  also  an 
admittance,  in  1768,  of  Elizabeth,  wife  of  Joseph  Bur- 
row, upon  the  death  of  her  brother  the  said  James  Ash- 
ton,  to  be  tenant  of  one  of  such  cattlegates.  He  also 
produced  a  book,  in  which  were  entered  the  verdicts  or 
presentments  of  the  juries  of  the  manor,  the  original 
verdict  papers  being  also  produced ;  in  which  appeared 
a  presentment  of  the  same  date,  1768,  in  which  the 
jury  found  that  Elizabeth  Burrow  ought  to  be  admitted 
tenant  to  one  cattlegate,  by  descent  from  her  late  bro- 
ther. It  further  appeared  that  she  had  younger  sisters 
then  living.  It  also  appeared,  from  the  court  roll,  that, 
in  1785,  Joseph  Burrow,  son  of  Elizabeth,  was  admitted 
tenant  on  the  decease  of  his  grandfather,  Hugh  Ashton, 
to  half  two  grasses ;  and  it  appeared,  from  the  book 
wherein  the  presentments  of  the  juries  were  copied, 
that,  at  the  same  time,  the  jury  presented  that  the 
grandfather's  widow  Eleanor  died  since  the  last  court, 

and 
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and  that,  by  her  death,  Joseph  Burrow  ought  to  be  1840. 
admitted  tenant  of  half  two  grasses,  as  grandson  and  ^ 

^  '  Doe  dem. 

heir  of  Hugh  Ashton,  deceased,  the  said  Eleanor  having  Hamilton 

against 

held  the  same  as  his  widow  since  his  decease.  The  Clift. 
grasses,  of  which  Joseph  Burrow  was  admitted  tenant  to 
a  moiety  in  1785,  are  the  same  grasses  to  which  his 
uncle  James  Ashton  was  admitted  in  1749,  as  heir  of  his 
father  Hugh  Ashton^  by  the  description  of  two  cattle- 
gates,  half  the  fine  being  then  respited  until  the  decease 
of  the  father's  widow,  on  whose  death  Joseph  Burrow 
was  admitted  and  paid  the  fine. 

It  further  appeared  that  Elizabeth  Burrow  had  three 
younger  sisters,  born  1736,  1737,  and  1740  respec- 
tively, who  were  all  alive  in  1785,  and  for  several  years 
after.  It  was  also  proved  by  the  steward  that  the 
court  rolls  went  back  as  far  as  1642,  and  that  there 
was  no  instance  of  a  customary  estate  descending  to, 
or  any  admittance  of,  coparceners.  The  steward  also, 
as  well  as  two  aged  witnesses,  further  proved  that  the 
reputation  of  the  custom  in  the  manor  was,  that,  in  case 
of  a  person  dying  seised,  leaving  only  daughters,  the 
eldest  daughter  takes  ;  leaving  only  sisters,  the  eldest 
sister  takes  ;  and  that,  if  the  eldest  daughter  die  leaving 
issue  in  the  lifetime  of  the  person  last  seised,  her  heir 
takes  in  exclusion  of  the  other  daughters ;  and,  if  the 
eldest  sister  die  leaving  issue  in  the  lifetime  of  the 
person  last  seised,  her  heir  takes  in  exclusion  of  the 
other  sisters. 

The  lessors  of  the  plaintiff'  objected  to  the  admissi- 
bility of  the  original  verdict  papers,  and  also  of  so  much 
of  the  evidence  of  reputation  as  extended  the  custom  to 
the  case  of  the  heir  of  a  deceased  eldest  daughter,  or  of 
a  deceased  eldest  sister,  of  a  person  dying  seised  taking 
P  p  2  in 
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in  exclusion  of  the  surviving  younger  daughters  or 
sisters. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  evidence  objected  to  was  admissible;  se- 
condly, whether,  if  it  was  admissible,  the  lessors  of  the 
plaintiff  under  the  above  circumstances  were  entitled  to 
recover ;  thirdly,  whether,  if  it,  or  any  part,  was  not 
admissible,  the  lessors,  under  the  above  circumstances, 
were  entitled  to  recover. 

This  case  was  twice  arofued.  The  first  argument  was 
heard  in  Easter  term,  1838  («). 

Cresswell  for  the  plaintiff.  As  to  the  fact  of  the  cus- 
tom, the  negative  evidence  is  of  no  value.  Facts  pro- 
duced to  establish  a  custom  must  shew  it  affirmatively, 
and  will  be  construed  strictly  :  Denn  dem.  Goodwin  v. 
Spray  [h) ;  Lord  Coke  in  Raicliffe  and  Chaplin's  Case  (c) ; 
Sir  John  Savage's  Case  (d).  (He  then  argued  as  to  the  evi- 
dence of  the  custom.)  The  custom,  if  proved,  does  not 
attach  here.  Dr.  Satterthwaite  did  not  die  seised,  having 
never  been  admitted  :  Clements  v.  Scudamore  [e)  (where 
the  distinction  is  drawn  between  a  custom  in  derogation 
of  the  common  law  and  a  custom  in  the  nature  of 
gavelkind  or  borough  English,  of  which  the  common 
law  takes  notice);  Coke's  Complete  Copyholder,  s. 4?1. 
(where  it  is  to  be  observed  that  the  possessio  fratris  has 

(a)  May  1st,  1838.  Before  Lord  Denman  C.  J.,  Littleclale,  Patteson, 
and  Coleridge  Js.  It  is  not  thought  necessary  to  report  the  arguments  in 
detail,  on  account  of  the  full  discussion  of  the  points,  contained  in  the 
judgment. 

(6)  1  T.  R.  463.  (c)  4  Leon,  242. 

(d)  2  Leon,  109,  and  S.  C.  cited  in  Beale  and  Langleifs  Case,  2  Leon, 
208. 

(e)  2  Ld.  Raym.  1024.  (citing  Hale  v.  in  C.  B.    See  p.  578, 

post.)    S.  C.  1  Salk.  2^3.,  6  Mod,  120.,  1  P.  Wms.  63.,  Holt,  \24. 

the 


1840. 

Doe  dem, 

Hamilton 

against 
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the  peculiarity  of  depending  on  entry,  not  admittance;  1840. 
WatJcins  on  Descents.  63.  note  ik)  3d  ed.).    Actual  seisin       '  ~~ 

^  '  Doe  dem. 

is  necessary  to  enable  a  party  to  brinff  an  assize  ;  seisin  Hamilton 

r      J  »  against 

in  law  is  insufficient :  BeviVs  Case  (a).  The  custom  can  Clift. 
operate  only  in  the  case  of  an  ancestor  who  is  on  the 
court  roll :  the  descent  will  otherwise  be  as  at  common 
law,  the  custom  of  the  manor  alone  making  the  alter- 
ation. Now  the  party  last  on  the  roll  was  James 
Clarke  Satterthwaitei  who  left  a  son,  so  that  the  custom 
would  riot  operate. 

Wightman,  contra.  A  single  instance  may  be  suffi- 
cient to  establish  a  custom :  Doe  dem.  Mason  v.  Ma^ 
son{b),  (He  then  argued  as  to  the  evidence.)  The 
custom  may  operate  on  such  a  seisin  as  can  take  place 
by  mere  entry  without  admittance;  the  admittance  is 
merely  to  secure  the  rights  of  the  lord  :  Vaughan  dem. 
Atkins  V.  Atkins  (c)^  Brown's  Case{d),  Rex  v.  Ben- 
nett {e), 

Cresswell  was  heard  in  reply. 

Cur.  adv,  vult. 


Lord  Denman  C.  J.,  in  Michaelmas  vacation  {No- 
vember ^th),  1839,  delivered  the  judgment  of  the 
Court. 

It  appears  that  the  custom  for  the  eldest  female  to  in- 
herit, instead  of  the  estate  going  to  females  in  copar- 
cenery,  only  exists  in  cases  where  a  person  dies  seised 
of  the  estate.    The  case,  therefore,  branches  into  two 

(a)  4  Rep.  8  a.  10  b.  (b)  3  Wils.  63. 

(c)  5  Bur.  2764.  2787.  (d)  4  Rep.  21  a.  3d  resolution. 

(e)  2  T.  R.  197. 

P  p  3  questions. 
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1840.       questions.    First,  whether  Dr.  Satterthwaite,  the  son  of 
James  Clarke  Satterthwaite^  died  seised  of  the  premises 

Doe  dem. 

Hamilton    in  question.    And,  if  he  did,  then  whether,  in  this  case, 

against  ,  i  t  i  i 

Clift.       the  custom  is  weJi  established. 

In  arguing  the  case,  the  counsel  have  not  dwelt  so  much 
upon  the  latter  question  as  upon  the  first :  viz.,  whether 
Dr.  Satierthisoaite  died  seised  of  the  customary  estate  in 
question. 

Customary  estates  in  the  North  of  Ejigland  differ 
very  much  from  each  other  in  their  incidents  and  quali- 
ties in  different  manors :  and  all  differ  from  common 
copyholds ;  though,  in  many  respects,  they  have  the 
same  general  rules  applicable  to  them.  And,  as  the 
questions  as  to  copyholds  are  more  numerous  in  our 
books  than  as  to  customary  estates,  we  will  first  con- 
sider how  this  question  should  be  decided  if  it  was 
a  common  copyhold  of  inheritance. 

It  is  clearly  settled  that  the  heir  of  a  copyhold  may 
before  admittance  enter  upon  the  land  and  take  the 
profits :  that  he  may  maintain  trespass  against  persons 
who  come  upon  the  land  :  that  he  may  make  a  lease 
warranted  by  the  custom  of  the  manor :  that  he  may 
surrender  the  estate,  but  so  that  the  lord  shall  not  be 
prejudiced  as  to  his  fine:  that  he  may  maintain  an 
ejectment,  though  formerly  this  was  doubted,  sinless  he 
brought  it  within  a  reasonable  time  after  the  death  of 
his  ancestor.  All  these  incidents  seem  almost  neces- 
sarily to  attach,  because  the  lord  may  not  hold  a  court 
for  a  considerable  time  after  the  death  of  the  former 
tenant;  and,  if  the  heir  could  not  do  these  things,  he 
would  not  have  the  full  enjoyment  of  the  estate. 

And  so  also  the  heir  of  an  admitted  heir  may  enter 
and  take  the  profits  before  admittance*    And,  where  he 

enters 
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enters  and  takes  actual  possession,  and  dies  before  ad-  184<0. 
mittance,  there  shall  be  a  possessio  fratris.  For,  if  a  DTTdem 
copyholder  in  fee  have  issue,  a  son  and  a  daughter  by  Hamilton 

against 

one  ventre,    and  a  son  by  another  ventre,  and  die  Clift. 
seised,  and  the  son  by  the  first  ventre  enter  into  the 
land  and  die  before  admittance,  the  daughter  shall 
inherit  as  heir  to  her  brother,  and  not  the  son  by  the 
second  ventre  as  heir  to  his  father. 

All  these  points  will  be  found  in  Brown's  Case  (a), 
Clarke  v.  Pennifather  (b),  Coke's  Complete  Copyholder, 
sect.  41.,  1  Rol  Abr,  502,  Copthold,  (N),  Bullock  v. 
Dibler  (c),  Gilbert's  Law  of  Tenures,  162.,  Anony- 
mous [d)  case  in  Dyer, 

There  are  also  some  incidents  to  copyholds  as  to 
what  attaches  before  admittance  in  cases  where  it  is 
only  by  the  custom  of  the  manor  that  the  estate  arises. 
The  wife  is  not  entitled  to  free  bench  or  dower,  nor 
the  husband  to  be  tenant  by  the  curtesy,  of  copyholds, 
unless  there  be  a  special  custom  in  the  manor;  as  ap- 
pears by  Browns  Case  («)  and  Rivefs  Case  [e). 

The  case  of  Ewer  dem.  Heydon  v.  Astwike  [g]  was  an 
ejectment  brought  by  Francis  Ewer  against  Astwike;  and 
it  was  found  by  special  verdict  that  Heydon  took  a  wife 
upon  whom  a  copyhold  descended,  which  was  part  of 
the  manor  of  Flamstede ;  in  which  manor  was  a  custom 
that,  if  the  wife,  seised  of  a  copyhold,  has  a  husband, 
and  they  have  issue,  and  the  wife  dies,  the  husband  shall 
have  the  land  for  life  as  tenant.    Heydon  entered  into 

(a)  4  Rep.  21  a.  (6)  4  Rep.  23  b. 

(c)  Pop,  38.    S.  a  Moore,  596.         (d)  3  JDi/er,  291  b.  pi.  69. 

(e)  4  Rep.  22  6. 

(g)  1  Anderson,  192.  ^S".  C,  as  Every.  Aston,  Moore,  271.  See  7  Vin. 
Abr.  155,  Curtesy,  (E,),  pi.  14,  in  marg. 

P  p  4  the 
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1810.       the  land  before  any  admittance,  claiming  it  in  right  of 
~"       his  wife  :  and  before  admittance  the  wife  died  ;  and  the 

Doe  dem. 

Hamilton     husband  made  the  lease  on  which  the  ejectment  was 

against 

CuFT.  brought.  One  of  the  points  was  whether,  the  wife 
having  died  before  admittance,  the  custom  applied. 
And,  upon  that,  Anderson  says  that  the  better  opinion 
of  the  Court  seemed  to  be  that  Heydon  was  entitled  by 
the  custom,  ikfoor^  states  the  argument  on  this  point : 
but  it  does  not  appear  that  any  opinion  was  expressed 
by  the  Court.  But,  by  both  reports,  the  case  went 
upon  another  point,  as  to  the  sufficiency  of  the  declara- 
tion ;  and  no  judgment  was  given.  It  is  to  be  observed 
that,  at  the  end  of  the  case  of  BidlocJc  v.  Dibley  [a),  in 
Moore  597.,  the  reporter  says,  Nota  Dyer  fo.  292 
possessio  fratris  d'un  copyhold  coment  que  il  morust 
devant  admittance.  Sic  semble  de  tenancy  per  le  cur- 
tesie."  It  is  to  be  observed  that  in  Ewer  dem.  Heydon  v. 
Astwike  {b)  the  expression  is  seised  of  a  copyhold,  the 
same  as  in  the  present  case.  But  the  question,  as  to 
the  husband  being  tenant  by  the  curtesy  though  his 
wife  was  never  admitted,  is  completely  settled  by  the 
case  of  Doe  dem.  Milner  v.  Brightwen  (c),  though  all 
the  instances  to  prove  the  custom  were  where  the  wife 
had  been  previously  admitted.  And  the  Court  said 
that  they  thought  "  the  admission  of  the  wife  is  not  a 
necessary  ingredient  by  the  custom  to  entitle  the  hus- 
band to  hold  for  his  life,  in  cases  where  the  title  of  the 
wife  is  complete  without  admission  by  the  general  law 
of  copyholds ;  as  is  the  case  where  her  title  is  as  heir ; 
in  which   case  any  person   may  derive  title  through 


(a)  Moore,  596.    S.  C.  Pop.  38. 

(6)  1  Jnders.  192.   S.C.  Moore^  271.  (d)  10  East,  583. 


her 


f 


IN  THE  Third  Year  of  VICTORIA. 


575 


her  by  operation  of  law,  without  admittance;  and  the  1840. 
title  of  the  husband  is  by  operation  of  law.''  ^  , 

1  Doe  dem. 

Gilbert  in  his  Law  of  Tenures^  p.  288.,  savs  that  it  Hamilton 

against 

was  reasonable  that  the  widow  shall  have  her  widow's  Curr. 
estate,  though  her  husband  was  not  admitted.  The 
case  of  Vaiighan  dem.  AtJ{ins  v.  Atkins  (a)  would  per- 
haps scarcely  be  sufficient  to  support  the  proposition,  if 
it  were  doubtful.  There  the  surrenderee  died  before 
admittance,  leaving  a  widow ;  and,  after  the  death  of 
the  surrenderee,  his  heir  was  admitted :  and  it  was  held 
that  his  widow  was  entitled  to  free  bench.  The  reason 
given  is  (Z»),  that  "  the  vendor,  his  widow,  his  heir,  and 
all  claiming  under  him,  are  concluded  from  saying,  after 
admittance,  *  that  the  land  did  not  pass  from  the  day  of 
the  surrender.'  Upon  this  ground,  the  lessor  of  the 
plaintiff  claims  the  inheritance  whereof  his  brother  died 
seised :  it  shall  not  be  in  his  mouth  to  say,  against  the 
widow,  *  that  his  brother  did  not  die  seised.'" 

We  may  consider  that  the  heir  has  a  complete  title  to 
the  copyhold  against  everybody  but  the  lord.  And, 
therefore,  in  the  case  of  Rex  v.  Rennett  [c)  the  Court 
refused  a  mandamus  to  admit  the  heir  of  a  copyhold. 
But  in  Rex  v.  The  Masters,  Sfc.  of  the  Brewers^  Com- 
pany (d)  the  Court  granted  a  mandamus  to  admit  an 
heir,  "  because,  although  he  has  a  good  title  as  against 
every  one  but  the  lord,  still  he  has  a  right  to  insist  upon 
admittance,  to  make  him  a  complete  copyholder.  He 
may  wish  to  be  put  upon  the  homage,  or  to  be  put  in 
nomination  for  various  offices,  or  to  surrender  to  the  use 
of  his  will and  in  that  case  he  also  wanted  to  surrender 
to  a  mortgagee.    And  it  is  said  that  the  heir  is  not  a 

(a)  5  £vr.  2764.  (b)  5  Bur.  2787. 

(c)  2  T.  R.  197.  (rf)  3  B.  8f  C.  172. 

complete 
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1840.  complete  copyholder  till  admittance:  that  creates  the 
^     '~~      difficulty  whether  he  can  be  said  to  be  seised  till  that 

Doe  dem. 

Hamilton     be  done.    The  fine  Cannot  be  paid  till  admittance ;  and 

against 

Clift.  he  is  also  subject  to  some  other  disabilities  not  material 
to  this  inquiry.  But  he  cannot  "  maintain  a  plaint  in 
the  nature  of  an  assize  in  the  lord's  court  before,  because 
till  then  he  is  not  complete  tenant  to  the  lord,  no  farther 
forth  than  the  lord  pleaseth  to  allow  him  for  his  tenant. 
And  therefore  if  there  be  grandfather,  father  and  son, 
and  the  grandfather  is  admitted,  and  dieth,  and  the 
father  entereth,  and  dieth  before  admittance,  the  son  shall 
have  a  plaint  in  the  nature  of  a  writ  of  ayel,  and  not  an 
assize  of  mortdauncestor."  Cokeys  Complete  Copyholder^ 
sect.  41.  As  to  the  writ  of  ayel  or  mort  d'ancestor,  Gil- 
bert (Law  of  Tenures,  287.)  says  he  may  have  assize  of 
mort  d'ancestor  upon  his  ancestor's  admittance.  We  do 
not  think  it  very  material,  whether  he  can  or  not :  for, 
at  all  events,  he  cannot  have  a  plaint  in  the  lord's  court, 
which  is  the  material  thing;  for  that  is  founded  upon  a 
seisin. 

In  the  case  of  common  socage  lands,  an  heir  becomes 
seised  by  entering  upon  a  freehold  interest  to  which  he 
has  a  right  of  entry,  and  taking  the  profits;  but  he  re- 
quires no  investiture  from  his  superior  lord.  If  he  is  a 
free  tenant  of  the  manor,  he  may  have  to  pay  a  relief 
upon  the  descent ;  for  that  the  lord  may  distrain :  but 
no  investiture  is  necessary  to  give  him  a  complete  seisin. 
It  is  otherwise  in  the  case  of  copyholds ;  for  there  an 
investiture  is  necessary,  which  is  done  by  the  admittance 
of  the  tenant;  and  the  form  of  the  admittance  of  the  heir 
is  that  the  lord  grants  seisin  of  the  copyhold  premises 
by  the  rod,  to  have  and  to  hold  to  the  said  A.  B,,  his 
heirs  and  assigns  for  ever,  at  the  will  of  the  lord  accord- 

ing  j 
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ing  to  the  custom  of  the  manor.    And  it  may  be  said  1840. 
that,  as  the  very  form  of  the  admittance  is  to  confer  a 

Doe  dem. 

seisin,  a  person  cannot  be  seised  till  that  takes  place.  Hamiltok 

against 

It  is  to  be  remarked,  however,  that  in  the  Anonymous  Cuft. 
case  in  Dyer  {a)  before  referred  to  as  to  the  possessio 
fratris,  it  is  said,  in  the  marginal  note  (and  the  marginal 
notes  in  Dyer  are  attributed  to  Lord  Chief  Justice 
Treby^  and  are  considered  as  of  authority),  that,  in  a 
case  "  between  Holmes  and  Facie,  it  was  adjudged  that 
the  possession  of  the  termor  shall  be  the  possession  of 
the  heir,  and  that  it  shall  be  the  possession  of  the 
brother  without  admittance,  for  the  seism  given  to  his 
ancestors  snfficeth  for  him  and  all  his  heirs ;  but  he  is 
not  tenant  to  the  lord  until  admitted,  nor  is  a  purchaser  » 
seised  till  admittance."  And  in  Bromi's  Case  {b)  it  is 
said  that  the  heir  "  is  a  tenant  by  copy  of  court-roll, 
for  the  copy  made  to  his  ancestor  belongs  to  him." 
These  authorities  seem  to  shew  that  the  heir  may  be 
said  to  be  seised  before  admittance ;  and,  as  is  shewn,  he 
may  be  for  most  purposes,  as  in  the  instances  before 
adduced. 

But  it  may  be  said  that  these  authorities,  as  to  the 
interest  of  the  heir,  and  the  incidents  before  mentioned 
as  to  the  possessio  fratris,  the  tenancy  by  curtesy,  and 
free  bench,  only  apply  to  the  general  law  of  copyholds 
and  descents,  and  estates  which  grow  out  of  others  by 
the  ordinary  rules  of  law,  but  that  this  is  the  case  of  a 
custom  which  deviates  from  the  general  rules  of  law, 
and,  to  bring  a  person  completely  within  it,  there  should 
be  a  full  and  complete  tenancy  to  give  an  entire  seisin 
to  all  intents  and  purposes.    As  applicable  to  this,  we 


(a)  3  Dyer^  291  b. 


(6)  4  Rep.  21  a.  22  b. 

may 


578 


CASES  IN  TRINITY  VACATION 


1841. 

Doe  detn. 
Hamilton 

against 
Clift. 


may  mention  a  case  which  is  mentioned  by  Lord  Holt 
in  giving  the  judgment  of  the  Court  in  Clements  v.  Sciid- 
amore{a\  which  principal  case,  though  it  has  some 
analogy,  yet  does  not  bear  upon  this  case.    A  person, 
seised  of  a  copyhold  in  fee  in  the  nature  of  borough 
English^  had  five  sons,  the  youngest  of  whom  died  in 
the  lifetime  of  the  father,  leaving  issue  a  daughter;  and 
then  the  father  died  :  the  youngest  son's  daughter  shall 
inherit  the  land.     The  case  we  allude  to  is  said,  in 
Lord  HoZ/'s  judgment,  to  have  been  adjudged  in  Lord 
Bridgman's   time,  and   not  reported  in  any  printed 
book  ;  but  it  appears  to  be  the  same  that  is  noticed  in 
the  argument  in  Newton  v.  Skqftoe  {b),  in  the  name  of 
Pam  v.  Herbert,  and  in  some  of  the  reports  called  Faiie 
v.  Barr  (c).    The  case  was  that  the  copyhold  lands  of 
every  tenant  dying  seised  were,  by  the  custom  of  the 
manor,  descendible  to  the  youngest  son  ;  and  a  sur- 
render was  made  to  the  use  of  B,  and  his  heirs,  who 
died  before  admittance  :  it  was  agreed,  if  B.  had  been 
admitted,  the  youngest  son,  after  his  death,  should  have 
inherited  :  B.  died  before  admittance :  th^  question  was 
between  the  eldest  and  the  youngest  son  of  B.,  who 
should  have  the  land;  and  adjudged,  in  this  case,  the 
eldest  son  should  have  the  land,  because  of  the  strict- 
ness of  the  custom,  and  there  never  having  been  any 
seisin  in  the  ancestor.    But,  by  the  report  which  Lord 
Holt  had,  it  would  have  been  otherwise  if  it  had  been 
alleged  that  the  lands  were  in  the  nature  of  borough 


(a)  2  Ld.  Raym.  1024 
63.,  Holt,  124. 

(6)  2  Keb.  158. 

(c)  1  Salk.  243. ;  6  Mod.  121. 
Raym.  1025.,  and  1  P.  Wms.  65. 


S.  C.  1  Salk.  243.,  6  Mod.  120.,  1  P.  JFms. 


Holt,  125.;  Hale  v. 
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English  {which  it  was  not,  but  only  set  forth  as  a  par-  1840. 
ticular  custom) ;  for  the  law  takes  notice  of  the  custom      ^  7~ 

UoE  dem. 

of  borough  English^  but  not  of  that  special  custom  :  Hamilton 

against 

which  is  likewise  the  reason  why,  in  pleading  that  lands  Clift. 
are  in  the  nature  of  borough  English^  you  need  not  set 
forth  the  nature  of  the  custom  specially.  That  case 
differs  from  the  one  now  under  consideration,  that  there 
it  was  the  surrenderee  who  died  before  admittance.  In 
the  case  we  are  considering,  it  is  the  heir  who  dies  before 
admittance.  Now  there  is  a  great  difference  between 
the  two  cases  ;  for  the  surrenderee,  without  admittance, 
is  not  a  tenant  of  the  manor  at  all,  and  therefore  never 
can  be  said  to  die  seised ;  whereas  the  heir  before  ad- 
mittance is  a  tenant  of  the  manor,  though  not  a  com- 
plete tenant;  and  the  remarks  and  authorities  which  we 
have  before  cited  shew  that  for  some  purposes  he  may 
be  said  to  be  seised  before  admittance.  But  what  is 
the  conclusion  to  be  drawn  from  that  authority  it  is  not 
necessary  to  decide,  considering  what  follows  as  to  the 
nature  of  the  customary  estate  in  the  special  case. 

But,  supposing  that  the  heir  of  a  copyholder  in  fee 
may  be  said  to  die  seised,  so  far  as  to  let  in  the  cus- 
tomary descent,  it  is  another  question  whether,  in  the 
case  on  which  we  are  to  decide.  Dr.  Satterthwaite  died 
seised.  The  customary  estate,  of  which  his  father 
James  Clarke  Satterthnxsaite  died  seised,  is  not  a  custom- 
ary estate  of  inheritance  to  which  he  was  admitted  to 
hold  to  him  and  his  heirs,  but  it  was  to  hold  to  him 
during  the  joint  lives  of  the  lord  and  himself.  Upon 
his  death,  therefore,  the  estate  ceased :  and,  though,  by 
the  custom  of  the  manor,  there  was  a  tenant-right  of 
renewal  on  which  the  lord  was  bound  to  act,  and  admit 

his 
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1840.      his  heir,  yet,  till  he  v/as  admitted,  he  had  no  estate  at 
all :  and  it  cannot  be  said  that  he  was  in  any  respect  a 

Doe  dem.  ^ 

Hamilton     tenant  of  the  manor.    In   The  Duke  of  Somerset  v. 

against 

CuFT.  France  {a)  it  was  all  along  taken  for  granted  that,  in 
this  description  of  customary  estates,  the  estate  of  the 
tenant  ceased  at  the  death  either  of  the  lord  or  the 
tenant,  though  the  heir  had  a  tenant-right  which  en- 
titled him  to  be  admitted.  He  might  indeed  enter  and 
take  the  profits,  and  perhaps  maintain  trespass  against 
a  person  who  came  upon  the  lands :  but  he  would  not 
appear  to  be  entitled  to  do  the  other  things  above 
enumerated,  which  might  be  done  by  the  heir  of  a 
copyholder  in  fee,  unless  there  was  a  custom  to  au- 
thorize them  to  be  done. 

It  appears,  by  the  case,  that,  by  the  custom  of  the 
manor,  these  estates  are  deviseable  by  will;  but  that 
does  not  seem  to  make  any  difference :  that  is  only  the 
power  of  substituting  another  person  whom  the  lord  is 
to  admit  instead  of  admitting  the  heir. 

And,  as  we  think  that,  in  tenant-right  estates  of  the 
description  which  this  is,  the  heir  cannot  be  considered 
as  being  a  tenant  of  the  manor  till  admitted,  he  cannot 
be  said  to  have  died  seised,  and  therefore  the  custom 
for  the  eldest  female  to  have  the  whole  estate  does  not 
attach  :  and  that  therefore  the  plaintiff  is  entitled  to 
recover  the  moiety  claimed  in  the  ejectment. 

After  this  judgment  was  delivered,  application  was 
made  to  amend  the  case  by  adding  a  statement  as  to  the 
nature  of  the  admittance  according  to  the  custom  of  the 


(a)  1  Stra.  654.    S.  C.  ForL  41. 

manor. 
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manor.    By  rule  of  court,  and  the  direction  of  Tindal 
C.  J.,  the  case  was  amended  as  follows. 

After  the  words  "  joint  lives  of  the  lord  and  tenant " 
(p.  567,  line  21)  were  added  the  following :  "  according 
to  the  custom  of  the  said  manor,  as  settled  by  inden- 
ture and  decree,  of  which  there  is  an  entry  on  the  Court 
Rolls  of  the  said  manor,  by  which  it  appears  that  the 
copyhold  tenements  of  the  said  manor  are  held  by  the 
tenants  thereof,  to  them  and  their  heirs,  by  custom  of 
tenant-right,  of  the  lord  of  the  said  manor." 

The  case  was  argued  a  second  time  in  Easter-  term, 
1840,  by  Cjrsswell  for  the  plaintiff,  and  Wightman  for 
the  defendant  {a).  For  the  defendant  were  cited,  in 
addition  to  the  authorities  before  mentioned,  as  to  the 
evidence.  Roe  dem,  Beebee  v.  Parker  {b),  and,  as  to  the 
necessity  of  admittance,  1  Scriven  on  Copyholds^  358. 
(3d  ed.).  Knight  v.  Bate{c),  Kitchin^s  Jurisdictions,  162. 
(5th  ed.).  Com.  Dig,  Copyhold^  O^^-)^  Doe  dem,  Milner 
V.  Brightwen  [d).  On  the  last  point,  1  Scriven  on  Copy- 
holds, 362.  (3d  ed.),  and  Gyppen  v.  Bunney  [e),  were 
cited  for  the  plaintiff  in  reply. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  judgment  pronounced  by  the  Court  in  this  case 
having  been  founded  on  the  want  of  any  allegation,  in 

(a)  April  28th,  1840.  Before  Lord  Denman  C.  J.,  Littledale,  Patle- 
son,  and  Coleridge  Js.  The  judgment  of  the  Court  renders  it  unnecessary 
to  report  the  arguments  on  the  effect  of  the  new  matter  introduced  into 
the  case. 

(b)  5  T.  B.  26.  (c)  2  Coivp.  738. 

(d)  10  East,  583. 

(e)  Cro,  Eliz.  504.    S.  C,  as  Tiping  v.  Bunning,  Moore,  465. 

the 
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1840.      the  special  case,    that  the  tenant-right  estates  of  the 
;         manor  of  Luvton  were  estates  of  inheritance,  the  case 

Doe  dem. 

Hamilton    has  been  amended  in  that  respect ;  and  a  second  argu- 

against 

Clift.  ment  has  been  heard.  The  allegation  introduced  by 
way  of  amendment  is  not  very  satisfactory ;  but  the 
Court  feel  the  force  of  an  observation  made  by  the 
counsel  for  the  defendant  (who  introduced  the  amend- 
ment) ;  viz.  that,  as  the  lessor  of  the  plaintiff  claims  as 
heir,  and  must  recover  by  the  strength  of  his  own  title, 
the  defendant  must  be  entitled  to  the  verdict,  unless 
they  are  estates  of  inheritance  as  asserted  by  the  de- 
fendant. 

It  must,  therefore,  be  taken  that  they  are  estates  of 
inheritance  :  and  the  questions  in  the  cause  become  as 
they  were  originally  understood  to  be.  First,  whether 
the  alleged  custom  was  proved ;  and,  secondly,  whether 
James  Satterthwaite  died  seised,  so  that  the  custom,  if 
proved,  could  operate.  On  the  second  question,  we 
are  of  opinion,  for  the  reasons  given  in  the  former 
judgment,  that  James  Satterthwaite  did  die  seised,  so- 
*  that  the  custom  might  operate ;  though  that  conclusion 
was  not  then  drawn  by  the  Court,  it  being  unnecessary 
in  the  view  then  taken  of  the  case.  With  regard  to 
the  first  question,  we  are  of  opinion  that  the  court  rolls 
sufficiently  proved  one  part  of  the  custom,  viz.  that, 
in  case  a  tenant  died  seised,  leaving  no  children  nor 
brother,  but  several  sisters,  the  elder  sister  should  take 
in  exclusion  of  -  the  younger  sisters :  and  this  was 
proved  without  the  aid  of  the  book  and  verdict  papers 
to  which  objection  was  made. 

The  proof  of  the  other  part  of  the  custom,  viz.  that, 
if  such  elder  sister  died  in  the  lifetime  of  the  tenant, 
leaving  a  son,  such  son  should,  on  the  death  of  the 

tenant, 
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tenant,  take  in  exclusion  of  the  younger  sisters,  at  first  1840. 
appeared  to  be  more  doubtful.  But,  on  consideration,  D^Tdem 
we  think  that  this  also  sufficiently  appears  from  the  Hamilton 

against 

rolls,  without  the  aid  of  the  book  or  verdict  papers,  or  Clift. 
the  parol  evidence  of  reputation. 

'  Looking  at  the  rolls  alone^  in  respect  to  the  estate  of 
the  Ashton  family,  it  appears  that,  on  the  death  of  Hugh 
Ashton,  his  son  James  was  admitted  to  two  cattlegates, 
as  son  and  heir  of  his  father ;  but  the  fine  as  to  one 
was  respited  till  the  death  of  Eleanor,  the  widow  of 
Hugh,  It  appears  also  that  James  died  in  the  lifetime 
of  Eleanor,  leaving  no  child  or  brother,  but  several 
sisters,  the  elder  of  whom  (Mrs.  Burrow)  was  admitted 
as  his  heir  to  that  cattlegate  in  his  possession,  and  in 
respect  of  which  he  had  paid  the  fine.  Mrs.  Burrow  also 
died  in  the  lifetime  of  Eleanor,  leaving  a  son.  And, 
upon  the  death  of  Eleanor,  that  son  was  admitted  to  the 
other  cattlegate  held  by  Eleanor,  and  to  which  his 
uncle  James  had  been  admitted,  but  the  fine  had  been 
respited,  although  his  mother  Mrs.  Burroio  was  never 
admitted  to  nor  seised  of  it. 

Without,  therefore,  entering  into  the  question  as  to 
the  admissibility  of  the  other  evidence,  and  not  mean- 
ing to  express  any  opinion  against  it,  we  think  that  the 
custom  was  well  established,  and  that  the  lessor  of  the 
plaintiff,  who  claims  as  heir  at  common  law,  is  not  en- 
titled. 

And  the  result  is  that  a  nonsuit  must  be  entered. 

Nonsuit  entered. 
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CASES  IN  TRINITY  VACATION. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Monday,  Brooks  agaifist  Haigh  and  Another. 

June  29th. 

This  case  is  reported,  10  A,  4*  E,  323. 


MEMORANDUM. 

William  Glover  of  the  Middle  Temple,  Esquire,  and 
Stephen  Gaselee  of  the  Inner  Temple,  Esquire,  Barris- 
ters at  law,  were  called  to  the  degree  of  Serjeant  at 
law,  in  this  vacation  (conformably  to  stat.  6  G.  4.  c.  95.), 
and  gave  rings,  the  former  with  the  motto  "  Regina  et 
lege  gaudet  serviens;'  the  latter  with  the  motto  "  Nec 
temere  nec  timide." 


END  OF  TRINITY  VACATION. 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

Court  of  QUEEN'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IK 

Michaelmas  Term  and  Vacation, 

In  the  Fourth  Year  of  the  Reign  of  Victoria. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation  were 

Lord  Denman  C.  J.       Williams  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 

RULE  OF  COURT. 

Michaelmas  Term,  4  Victoria. 

It  is  ordered.  That  the  rule  relating  to  enlarged 
rules,  made  in  Michaelmas  Term  in  the  thirtieth  year 
of  his  late  Majesty  King  George  the  Second,  and  the 
several  rules  relating  to  the  peremptory  paper  made  in 
Hilary  Term  in  the  sixth  year,  in  Hilary  Term  in  the 
fifteenth  year,  in  Michaelmas  Term  in  the  seventeenth 
year,  in  Hilary  Term  in  the  thirty-sixth  year,  and  in 
Q  q  2  Easter 
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1840.      Easter  term  in  the  forty-first  year,  of  his  late  Majesty 
King  George  the  Third,  be  rescinded. 

And  it  is  further  ordered,  That  no  further 
rules  be  placed  in  the  peremptory  paper,  and  that  the 
peremptory  paper  (except  as  to  the  cases  already  set 
down  therein)  be  abolished ;  and  that  in  future  all 
enlarged  rules  shall  be  drawn  up  for  the  first  and  other 
days  in  the  next  term,  in  the  order  in  which  they  shall 
have  been  enlarged,  and  in  such  number  for  each 
day  as  the  Masters  may  see  fit;  and  either  party  may 
bring  on  such  enlarged  rules,  and  the  Court  will  dis- 
pose of  them  in  the  same  manner  as  if  brought  on 
in  the  term  in  which  they  were  moved  respectively. 

By  the  Court. 


Tuesday, 
November  3d. 


KiTCHiNG  against  Joseph  Croft  and  Another. 


A  party  com- 
mitted, in  ex- 
ecution for  a 
debt  below  20Z. 
was  brought 
before  the  In- 
solvent 

Debtors'  Court 
under  the  com- 
pulsory clause, 
s.  36. ,  of  Stat. 
1  &  2  Vict, 
c.  no.,  and 
orders  made, 
vesting  his 
estate,  first  in 
the  provisional 
assignee,  and 
afterwards  in 
another  as- 
signee, for  the  purpose  of  the  statute.    Before  the  first  order  was  made,  the  insolvent  had 
lain  in  prison  twelve  successive  calendar  months,  in  execution  for  the  above  debt.  After 
the  making  of  the  first,  and  before  the  making  of  the  second,  order,  he  moved  the  Court  of 
Exchequer  for  his,  discharge,  under  stat.  48  G.  3.  c.  123.  s.  1.,  and  was  discharged. 

Held  that  both  orders  of  the  Insolvent  Debtors'  Court  were  valid,  and  not  annulled  by 
the  discharge :  and  that  the  second  assignee  might,  after  the  discharge,  convey  the  assigned 
property,  no  application  having  been  made  to  rescind  the  orders. 

ceeding 


'JpRESPASS  for  breaking  and  entering  plaintiff's 
close,  and  expelHng  him  &c.  Plea  (among  others), 
alleging  the  freehold  to  have  been  in  Joseph  Croft  at 
the  times  when  &c.,  and  justifying  under  him.  Issue 
was  taken  on  the  alleged  right  in  Croft,  On  the  trial 
before  Tindal  C.  J.,  at  the  last  Summer  assizes  at  Lin- 
coln, the  facts  appeared  to  be  as  follows. 

On  July  15th,  1837,  plaintiff,  being  then  the  owner 
of  the  premises  in  question,  was  committed  to  prison  in 
execution,  at  the  suit  of  John  Acton,  for  a  debt  not  ex- 
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ceeding  20/.  exclusive  of  costs.  After  the  expiration  of  1840. 
twelve  calendar  months  from  his  committal  he  would 

KiTCHING 

have  been  entitled,  on  application  under  stat.  48  G.  3.  against 

Croft. 

c,  123.  s.  1.,  to  be  discharged  out  of  custody;  but  he  had 
not  availed  himself  of  the  statute,  when,  on  1st  October 
1838,  stat.  1  &  2  VicL  c.  110.  came  into  operation.  On 
the  23d  of  that  month,  Acton  petitioned  the  Insolvent 
Debtors'  Court  under  the  compulsory  clauses,  sects.  36, 
37,  of  stat.  1  &  2  Vict.  c.  110.,  for  an  order  vesting  plain- 
tiff's estate  and  effects  in  the  provisional  assignee  ;  and 
such  order  was  made  on  26th  October  1838.  After- 
wards, Nove7nber  24;th,  1838,  John  Acton  was,  by  order 
of  the  Insolvent  Debtors'  Court,  appointed  assignee  of 
plaintiff's  estate  and  effects,  for  the  purpose  of  the  sta- 
tute (a).  Acton,  as  such  assignee,  conveyed  the  premises 
in  question  to  Joseph  Croft  in  April  1839;  and  Croft 
took  possession.  On  November  2d,  1838,  a  motion  was 
made  in  the  Court  of  Exchequer  for  plaintiff's  discharge 
under  stat.  48  G.  3.  c.  123.  5.  1.;  and  he  was  discharged 
accordingly  by  order  of  that  court,  made  on  the  same 
day. 

A  verdict  was  found  for  the  defendants,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff,  on  the 
ground  after  mentioned. 

Humfrey  now  moved  accordingly.  The  Insolvent 
Debtors'  Court  had  not  jurisdiction  to  make  the  vest- 
ing order.  Stat.  1  &  2  Vict,  c.  110.  s.  37.  gives  that 
authority  where  any  person,  being  a  prisoner  in  execu- 
tion for  debt  at  the  time  of  the  commencement  of  the 
act,  "shall  not"  (according to  sect.  36),  " within  twenty- 
one  days  next  after  the  time  appointed  for  the  com- 

(a)  There  was  a  plea  of  justification  under  Acton,  alleging  freehold  in 
him. 

Q  q  3  mencement 
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184?0.  mencement  of  this  act,  make  satisfaction  to  the  creditor 
'  or  creditors  at  whose  suit  such  prisoner  shall  have  been 

KiTCHING  * 

against      so  Committed  or  charged  in  execution."    But  here  the 

Croft. 

plaintiff,  before  the  expiration  of  the  twenty  one  days, 
had  "  lain  in  prison"  "  for  the  space  of  twelve  succes- 
sive calendar  months,"  in  execution  for  a  debt  below 
20^.,  and  was  thereby  entitled  under  stat.  48  G.  3.  c,  123. 
s,  1.,  on  application  to  a  superior  court  of  record,  to 
"  be  forthwith  discharged  out  of  custody,  as  to  such 
execution  by  the  rule  or  order"  of  that  court,  the 
judgment  remaining  in  force  against  his  estate.    By  the 
operation  of  the  last  mentioned  statute,  he  had  made 
satisfaction  at  the  end  of  the  twelve  months,  having 
then  suffered  all  the  imprisonment  which  the  law  re- 
quires.   \_Littledale  J.    The  act  does  not  make  the 
imprisonment  itself  a  discharge.    It  entitles  the  pri- 
soner to  be  discharged  on  "  application  for  that  pur- 
pose in  term  time  made  to  some  one  of  his  Majesty's 
superior  courts  of  record  at  Westminster,  to  the  satis- 
faction of  such  court."    The  Court  has  to  exercise  a 
discretion.]    No  inquiry  is  made,  if  proper  notice  has 
been  given,  and  uncontradicted  facts  appear,  bringing 
the  case  within  stat.  48  0.3.  c,  123.  s,  !.(«).  {_Lit- 
tledale  J.    Still  the  discharge  does  not  operate  by  re- 
lation.   The  prisoner,  till  discharged,  is  in  custody  to 
all   intents.    The  "  satisfaction"  mentioned  in  stat. 
1  &  2  Vict,  c.  110.  5.  36.  is  pecuniary  satisfaction.]  At 
least,  after  the  plaintiff's  discharge  on  November  2d, 
1838,  the  Insolvent  Debtors'  Court  could  have  no  au- 
thority to  dispose  of  his  estate.    The  act  contemplates 
that,  for  all  the  time  during  which  any  jurisdiction  is 
exercised  by  that  court  over  the  insolvent's  property, 

(a)  See  Reg.  Gen.  Hil.  2  W.  4.  I.  90.,  3  B.     Ad.  388. 

he 
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he  shall  be  within  the  control  of  the  court.  That  juris- 
diction and  control  were  put  an  end  to  by  the  order  of 
the  Court  of  Exchequer  on  November  2d.  [_Littledale  J. 
The  Insolvent  Debtors'  Court  had  jurisdiction,  at  any 
rate,  on  October  26th.  When  the  insolvent  obtained  his 
discharge,  should  not  he  have  applied  to  that  court  to 
rescind  their  order  of  the  26th?]  After  his  discharge 
under  stat.  48  G,  3.  c.  123.,  he  had  no  locus  standi  in 
the  Insolvent  Debtors'  Court  for  that  purpose ;  though 
an  insolvent  discharged  under  stat.  1  &  2  VicL  c,  110. 
does  certainly,  for  some  purposes,  continue  within  the 
jurisdiction  of  that  court,  till  he  has  paid  205.  in  the 
pound ;  as  in  the  cases  pointed  out  by  the  act,  where 
he  has  acquired  new  property  (a). 

Lord  Denman  C.  J.  1  think  that  Acton  had  a  good 
title  to  this  property.  The  order  of  November  24fth 
was  an  operative  order,  by  a  court  having  jurisdiction. 
There  will,  therefore,  be  no  rule. 

LiTTLEDALE  J.  The  insolvent  remained  in  execu- 
tion to  all  intents  till  he  was  actually  discharged.  A 
regular  vesting  order  was  made  on  the  26th  of  October : 
the  proceedings  commenced  in  the  Insolvent  Debtors' 
Court  went  on ;  and  Acton  became  assignee  by  the  order 
of  November  24th.  To  treat  that  as  a  nullity  is  to  say 
that  the  order  of  a  court  at  Westminster  under  stat. 
48  G.  3.  c.  123.  makes  void  the  proceedings  of  the  In- 
solvent Debtors'  Court.  I  think  that  is  not  so.  If  it 
was  thought  that  the  Insolvent  Debtors'  Court  had 
done  wrong,  application  should  have  been  made  to  that 
court  to  correct  its  proceedings.    We  cannot  say  that 

(a)  Sects.  88.  98. 

Q  c|  4  they 


1840. 


KiTCHING 

against 
Croft. 
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1840.       they  were  put  an  end  to  by  the  order  of  the  Court  of 
Exchequer. 

Williams  and  Coleridge  Js.  concurred. 

Rule  refused. 


Tuesday,        Oldershaw  against  Holt  and  Another,  Exe- 

November  3d. 


enters  of  Frewin. 


PlaintifFagreed    \  SSUMPSIT.    The  declaration  (of  December  16th, 

-with  F.  to  let  uMl 

him  land  on  a  1839)    Stated  an  agreement  made,  April  18th, 

building  lease  ^  >     -m        i    n  • 

for  ninety-  1836,  between  plamtili  and  Jbrewm,  that,  as  soon  as 
from  ^Christmas  Certain  messuages  and  buildings  after  mentioned  should 
1835,  at  a  h\x\\t  and  covered  in,  plaintiff  should,  on  Frewin^ s 

peppercorn  '   ^  ' 

rent  for  three    request,  orrant  him,  by  lease  or  leases,  certain  land  in 

years,  and  then       ^       '  o  '     ^  ' 

at  1 1 a  year,  the  agreement  described,  habendum  for  ninety  eight 

payable  quar- 

terly;  F.to      years  from  25th  December  1835,  at  the  yearly  rent  of  a 

build  on  the 

land  and  cover  peppercom  for  the  hrst  three  years,  and  the  yearly 

suageswhhin  1"^^^^  of  115/.  for  the  remainder  of  the  term,  payable  on 

yelrt'andTo  (^^^  "^ual  quarter  days).    And  that  Fremn  should, 

accept  a  lease  ^^^^^^  December  25th,  1841,  erect,  build,  and 

&c. :  proviso  for  73?? 

re-entry  on  de-  cover  in  upon  the  Said  land,  fourteen  second-rate  mes- 

fault.    F.  en-  ^  ' 

tered,  but  did 

not  build  the  houses ;  whereupon  plaintiff  brought  ejectment,  and  recovered  possession  on 
June  12th,  1839.    The  demise  in  the  ejectment  was  laid  on  1st  January,  1839. 

Held  that  plaintiff  could  not,  in  assumpsit  against  F.  on  the  agreement,  recover  rent 
from  December  25th  to  January  1st.  For, 

Semble  that  stat.  4  &  5  c.  22..    2.,  as  to  apportionment  of  rents,  does  not  apply 

to  the  case  of  a  landlord  determining  the  relation  of  landlord  and  tenant  by  his  own  act. 
And,  Held  that,  if  it  did,  no  rent  was  due  here,  the  re-entry  taking  effect  from  the  day  of 
the  demise,  and  having  therefore  put  an  end  to  the  tenancy  before  a  quarter's  rent  ac- 
crued ;  but  the  remedy  was  by  action  for  mesne  profits. 

After  re-entry,  plaintiff  agreed  with  a  new  tenant  to  let  him  the  premises  for  the  residue 
of  F.'s  term,  at  a  peppercorn  for  the  year  ending  Midsummer  1840,  70/.  for  the  year  ending 
Midsummer  1841,  and  140/.  a  year  for  the  rest  of  the  term.  Plaintiff,  in  the  above  action, 
claimed,  as  damages,  the  difference  between  the  rent  which  he  would  actually  receive  down 
to  Midsummer  1841,  and  that  which  would  have  accrued  down  to-  the  same  period  if  F. 
had  kept  his  agreement. 

Held  that  the  jury  were  not  bound  to  award  that  amount,  but  might  give  their  verdict 
on  an  estimate  of  the  plaintiff's  real  damage,  taking  into  consideration  the  increased  rent 
secured  to  him  by  the  second  agreement. 


suages, 
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suages,  viz.  four  on  or  before  December  25th,  J  837  ;  four  1840. 
more  on  or  before  December  25ih,  1838;  and  the  re- 

Oldershaw 

maining  six  on  or  before  December  25th,  184-1:  and  against 
that  he  should  accept  such  lease  or  leases,  and  that, 
until  the  said  land  and  buildings  should  be  leased,  he 
should  pay  for  the  same,  or  so  much  thereof  as  should 
remain  unleased,  the  yearly  rents  in  the  agreement 
mentioned,  in  the  same  proportions  and  at  the  same 
times  as  if  a  lease  reserving  such  rents  had  been  granted  : 
and  that,  before  any  lease  of  the  land  should  be  granted, 
there  should  be  standing  thereon  one  messuage  un- 
demised  as  a  security  for  the  subsequent  performance 
of  the  agreement  by  Frewiri,    Proviso  for  re-entry  by 
plaintiff  if  rent  should  be  in  arrear,  or  the  agreement 
otherwise  broken,  without  prejudice  to  the  recovery  of 
any  rent  remaining  due.     Averment  of  promise  by 
Frewin  to  fulfil  &c.,  and  readiness  of  the  plaintiff  to  fulfil 
on  his  part  &c.,  and  entry  by  F.    Breach,  that  F.  did  not 
erect  four  messuages  on  or  before  25th  December  1837, 
nor  four  more  on  or  before  25th  December  1838,  and 
never  hath  built  any  such  messuages,  and  the  land  re- 
mains unbuilt  upon,  nor  is  there  any  messuage  standing 
thereon  as  security  &c.    Further  breach,  that,  although 
the  land  has  not  been  leased,  neither  Frewin,  nor  de- 
fendants his  executors,  have  paid  the  rents  &c.,  and  there 
is  due  for  such  rents  a  large  sum,  viz.  &c.  Whereby 
plaintiff'  lost  the  benefit  of  the  said  agreement,  and 
divers  gains  &c.,  which  he  would  have  obtained  by  dis- 
posing of  his  interest  in  the  said  land  and  the  leases  to 
be  taken  by  Frewin  if  the  agreement  had  been  per- 
formed; and,  by  the  land  remaining  unbuilt  upon,  plain- 
tiff has  been  wholly  deprived  of  the  said  rental  which, 
under  the  agreement,  would  have  arisen  in  respect  of 
the  premises  during  the  remainder  of  the  term  to  have 

been 
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1840.  been  granted  by  plaintiff  and  accepted  by  Fremn,  viz. 
"  the  annual  rent  of  115/.  from  December  25th,  1838,.  and 

Oldershaw 

against      has  been  put  to  expense,  to  wit  &c.,  in  making  a  new 

Holt. 

agreement  for  building  on  the  said  land,  and  has  been 
deprived  of  any  rental  for  the  said  land  for  divers,  to 
wit  five,  years,  ensuing  the  25th  of  December  1838. 

Pleas.  First,  as  to  non-payment  of  the  rents,  that, 
before  any  default  in  payment  thereof,  and  before  the 
amount  in  the  declaration  mentioned  to  be  due  and  in 
arrear  in  respect  of  such  rents  could  or  did  become  due 
or  payable,  the  said  C  Frewin  did,  as  in  the  declaration 
mentioned,  break  his  agreement  therein  mentioned,  in 
this,  that  he  did  not  at  his  own  costs  erect  &c.  four 
second  rate  messuages  &c.  on  or  before  25th  December 
1837,  nor  four  more  on  or  before  25th  December  1838; 
and  committed  and  suffered  all  the  breaches  of  agree- 
ment and  promise  in  the  declaration  mentioned,  to 
which  these  pleas  are  not  pleaded;  whereby,  and  by 
.  force  of  the  proviso  for  re-entry  in  the  said  agreement, 
all  the  right  and  interest  of  the  said  C.  Frewin  and  those 
claiming  under  him  in  respect  of  the  said  piece  of 
ground  became  liable  to  be  forfeited,  and  the  plaintiff 
became  entitled  to  re-enter  on  the  same.  And  there- 
upon, by  reason  of  the  said  right  to  re-enter,  and  in 
pursuance  of  the  said  proviso,  afterwards  and  before 
any  such  default  or  breach  of  promise  as  in  the  de- 
claration supposed  as  to  payment  of  the  said  money 
rents,  and  before  the  amount  in  the  declaration  men- 
tioned to  be  due  and  in  arrear  in  respect  thereof  could 
become  due,  or  did  as  in  the  declaration  supposed  become 
due,  and  before  the  commencement  of  this  suit,  viz.  on  1st 
March  1839,  the  plaintiff  entered  into  and  upon  all  and 
every  part  &c.  {stating  re-entry) ;  and  all  the  estate 
&c.  of  C.  Frewin,  and  of  defendants  as  his  executors, 

of, 
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of,  in,  and  to  the  premises  then  ceased  and  was  deter-  1840. 
mined.    Verification.    Secondly,  as  to  the  residue  of  ^ 

*'  OLDERSHi! 

the  causes  of  action,  21.  brought  into  court,  and  denial  against 
of  any  damage  ultra.  Verification. 

Replication.  To  plea  1.  That  the  sum  of  money  in 
the  declaration  alleged  to  have  become  due  as  therein 
mentioned  had  so  become  due  before  the  re-entry  in 
the  said  plea  mentioned.    Conclusion  to  the  country. 

To  plea  2.   Damage  ultra. 

Issues  thereon. 

On  the  trial  before  Lord  Denman  C.  J.  at  the  sittincrs 
in  London  after  last  Trinity  Term,  it  appeared  that, 
FremirHs  contract  to  build  remaining  unperformed  (he 
having  become  insolvent),  the  plaintiff  had  brought  an 
action  of  ejectment  against  him  in  Easter  term  1839,  and 
recovered  possession  on  June  12th,  1839.    Rent  had  not 
been  paid  for  any  period  since  the  preceding  25th  of  De- 
cember,  The  demise  in  the  declaration  in  ejectment  was 
of  January  1st,  1839.    On  September  3d,  1839,  plaintiff 
executed  an  agreement  with  a  new  tenant,  to  let  him  the 
premises  for  the  residue  of  Frewins  term,  at  a  peppercorn 
for  the  year  from  Midsummer  1839  to  Midsummer  1840, 
70/.  for  the  year  ending  at  Midsummer  184],  and  140/.  a 
year  for  the  rest  of  the  term.    The  plaintiff  in  this  action 
demanded  a  quarter's  rent,  from  Christmas  1838  to  Lady- 
day  1839,  and  an  apportionment  of  rent  for  the  period 
between  Lady-day  and  June  12th,   1839.     He  also 
claimed  compensation  for  the  difference  between  the 
rent  which  he  would  actually  receive  for  the  period 
between  12th  June  1839  and  Midsummer  1841,  and 
the  rent  which  would  have  accrued  during  that  time 
if  the  defendant  had  fulfilled  his  agreement ;  and  he 
made  further  claims  for  the  diminished  value  of  the 
property  as  a  subject  of  sale,  during  that  period,  and 

for 
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1840.       for  expenses  incident  to  the  change  of  tenancy.  The 
■      Lord  Chief  Justice  held  that  no  rent  could  accrue  after 

Oldershaw 

against  January  1st,  1839,  the  day  of  the  demise  in  the  eject- 
ment; and  that  the  plaintiff  had  no  absolute  claim  to 
any  amount  of  compensation  on  the  other  grounds 
alleged;  but  he  left  it  to  the  jury  to  calculate  what 
damage,  if  any,  the  plaintiff  had  sustained,  above  the  21. 
paid  into  court,  regard  being  had  to  the  new  and  ulti- 
mately more  advantageous  agreement  entered  into  by  the 
plaintiff  with  another  party.    Verdict  for  the  defendant. 

Warren  now  moved  for  a  new  trial.  First,  the  plain- 
tiff was,  at  least,  entitled,  by  stat.  4  &  5  W.  4<.  c,  22.  s,  2., 
to  an  apportionment  of  the  rent  from  Christmas  1838  to 
January  1st,  1839,  taking  that  to  be  the  day  of  re-entry. 
Such  apportionment  is  given  by  the  act,  upon  the  death 
of  any  person  interested  in  rents,  &c.,  "  or  on  the  deter- 
mination hy  any  other  means  "whatsoever  of  the  interest  of 
any  such  person."  Here  the  interest  determined  on  Ja- 
nuary 1st  by  Frewinh  non-performance  of  his  agreement, 
and  the  consequent  forfeiture  and  re-entry.  Secondly, 
the  plaintiff  proved  himself  entitled  to  more  than  no- 
minal damages.  It  is  true  that,  in  September  1839,  he 
made  a  new  contract  which  would  ultimately  be  more 
advantageous  than  the  first,  if  the  tenant  continued  sol- 
vent and  fulfilled  his  engagement.  But  that  prospective 
and  contingent  compensation  was  not  to  be  taken  into 
account.  The  defendants  admit  a  direct  present  injury 
occasioned  to  the  plaintiff  by  a  breach  of  contract ;  they 
cannot  reduce  the  liability  so  incurred  by  referring  to  a 
contract,  apparently  more  beneficial,  which  the  plaintiff 
has  since  entered  into  with  a  stranger^  That  party  may 
become  insolvent  and  break  his  contract,  as  the  testator 
did.    When  the  present  action  was  brought,  no  benefit 

had 
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had  resulted  from  the  new  agreement;  from  January  1840. 
1839  to  Midsummer  1841  the  rent  of  115/.  a  year  was  ^ 

Oldershaw 

sure  to  cease ;  and  all  that  the  plaintiff*  could  receive  against 

Holt. 

instead  of  it  was  70/.  A  right  of  action  had  accrued 
for  the  difference,  and,  having  once  vested,  could  be 
destroyed  only  by  a  release  or  by  satisfaction  in  law ; 
Willoughhy  v.  Backhouse  [a).  That  should  have  been 
stated  to  the  jury. 

Lord  Denman  C.  J.  I  told  the  jury,  as  to  the  rent, 
that  I  thought  none  could  be  recovered,  as  none  was 
due  at  the  time  from  which  the  plaintiff"  had  become 
entitled  to  re-enter  :  and,  as  to  the  damages,  that  it  was 
a  mere  money  question,  which  they  had  to  decide  as 
a  matter  of  calculation :  and,  on  this  latter  point,  they 
agreed  with  me  that,  upon  the  whole  matter,  no  da- 
mage had  been  sustained  by  the  plaintiff^.  I  do  not 
recollect  that  the  statute  4  &  5  4.  c.  22.  was  referred 
to  at  the  trial ;  but  I  think  it  is  impossible  to  say  that 
any  right  of  action  had  attached  in  respect  of  rent. 

LiTTLEDALE  J.  The  re-entry  must  be  considered  as 
taking  effect  from  the  time  of  the  demise  relied  upon  in 
the  ejectment.  From  that  period  the  defendant,  while 
holding  the  premises,  was  a  wrong-doer,  and  liable  for 
mesne  profits.  The  action  should  have  been  brought 
for  those,  and  not  for  rent.  A  landlord  may  defer  re- 
entering till  the  rent  for  the  current  quarter  has  become 
due.  I  doubt  if  the  statute  as  to  apportionment  applies 
in  any  case  where  the  landlord  ceases  to  be  so  by  his  own 
act.  But  here  there  could  not  be  an  apportionment, 
because  no  period  ever  arrived  at  which  the  rent  could 
have  become  due. 

(a)  2  B.S^  C.  821. 

Williams  J. 
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1840.  Williams  J.    The  first  plea  was  made  out,  in  point 

^  of  fact,  by  proof  that,  before  any  of  the  rent  claimed 

OtDERSHAW 

against       could  have  become  due,  the  plaintiff  had  availed  himself 

Holt. 

of  the  forfeiture.  I  think  there  is  a  great  deal  in  the 
doubt  suggested,  whether  stat.  4?  &  5  4.  c.  22.  ex- 
tends to  any  case  like  this,  and  whether  the  language  of 
sect.  2  be  not  applicable  solely  where  the  tenancy  is 
determined  by  other  means  than  the  act  of  the  landlord. 
Here,  however,  no  rent  could  have  been  due  when  the 
tenancy  was  determined. 

Coleridge  J.  The  right  to  rent  ceased  from  the  day 
of  the  demise  in  the  declaration  in  ejectment.  Afterwards, 
mesne  profits  only  could  be  recovered.  I  think  that  stat. 
4  &  5  W,  4.  c.  22.  5. 2.  does  not  apply  to  such  a  case  as 
this,  but  only  where  the  rent  continues,  and  is  to  be  ap- 
portioned between  the  individual  who  was  entitled  when 
it  began  to  accrue,  and  another  who  has  come  in  as  a 
remainder-man,  or  reversioner,  or  otherwise.  This 
appears  from  the  concluding  part  of  the  section,  which 
enacts  that  the  person  whose  interest  has  determined, 
"  his  or  her  executors,"  &c.,  "  shall  have  such  and  the 
same  remedies  at  law  and  in  equity  for  recovering  such 
apportioned  parts  of  the  said  rents  "  &c.,  "  when  the 
entire  portion  of  which  such  apportioned  parts  shall 
form  part  shall  become  due  and  payable,  and  not  before, 
as  he,  she,  or  they  would  have  had  for  recovering  and 
obtaining  such  entire  rents,"  &c.,  "  and  other  payments  if 
entitled  thereto,  but  so  ;that  persons  liable  to  pay  rents 
reserved  by  any  lease  or  demise,  and  the  lands,  tene- 
ments, and  hereditaments  comprised  therein,  shall  not 
be  resorted  to  for  such  apportioned  parts  specifically  as 
aforesaid,  but  the  entire  rents  of  which  such  portions 
shall  form  a  part  shall  be  received  and  recovered  by  the 

person 
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person  or  persons  who  if  this  act  had  not  passed  1840. 
would  have  been  entitled  to  such  entire  rents ;  and 

Oldershaw 

such  portions  shall  be  recoverable  from  such  person  or  against 
persons  by  the  parties  entitled  to  the  same  under  this 
act  in  any  action  or  suit  at  law  or  in  equity."  And,  if 
we  look  to  Stat.  11  G.  2.  c.  19.  5.  15.  {a),  of  which  stat.  4 
-Si  5  W.4:.  c.  22.  is  an  extension,  it  appears  that  sect.  2  of 
the  latter  act  cannot  have  been  meant  to  include  a  land- 
lord who  comes  in  and  by  his  own  act  determines  the 
tenancy. 

Rule  refused  (h). 

(o)  See  the  authorities  cited  in  note  [z]  to  Duppa  v.  Mayo,  1  Wms. 
Saund.  288  c.  (5th  ed.). 

{b)  See,  as  to  damages,  Hodsoll  v.  Stallbrass,  \l  A.  ^  E.  301. 


Elliot  against  Kendrick.  Tuesday, 

^  November  3d. 

TJUMFREY  obtained  a  rule  in  last  Hilary  term,  Plaintiff  as- 

IT  Txr  7       -XT'    7        1    T-v     •  7  ry  signed  all  his 

calung  on  Walter  Nicol  and  David  Scott  to  shew  effects  to  iv., 

cause  why  they  should  not  give  security  to  the  defend-  oTh^^creditors, 

ant  for  the  costs  in  this  cause  (a).  Tjfin  hTs''  ^ 

It  appeared  that,  on  24th  May  1837,  plaintiff  as-  ^^^^^^'^fbT 

signed  all  his  estate  and  effects  to  Nicol  and  Scott^  as  came  insolvent 
...  bank- 
trustees  for  the  plaintiff's  creditors,  with  power  to  sue  rupt,  and  had 

.    1  .  (,  •^       ^        '  ro  •        •  not  obtained 

m  his  name.    Afterwards  plaintifi  was  imprisoned,  and  his  certificate : 
petitioned  the  Insolvent  Debtors*  Court,  and  executed  means  of"pay- 
the  assignment  to  the  provisional  assignee  on  2d  May  llfactLnr^ivf 
1 838.  On  4.th  January  1839  he  became  bankrupt;  and  an  ^Jncfd'^aJT" 
assignee  under  the  fiat  was  afterwards  chosen.    Plaintiff  p^^'": 

*=•  tiff's  name,  and 

without  his 

authority  (except  under  the  assignment),  the  Court  stayed  the  proceedings  till  N.  should 
give  the  defendant  security  for  costs. 

(a)  Other  matters  contained  in  the  rule  were  abandoned  by  Humfrey  on 
the  hearing. 

had 
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had  not  obtained  his  certificate.  The  debt  on  which  the 
action  was  brought  became  due  before  24th  May  1837 ; 
and  this  action  was  in  fact  brought  by  Nicol  and  Scott, 
Plaintiff  deposed  that  he  would  not  have  brought  it 
himself,  because  the  defendant  had  a  set-ofF  against 
him :  and  that  he,  plaintiff,  was  unable  to  pay  any  law 
expenses,  and  believed  that  he  should  shortly  take  the 
benefit  of  the  Insolvent  Debtors'  Act,  and  was  de- 
sirous that  the  attorney  in  the  action  should  be  re- 
strained from  proceeding  till  plaintiff  and  defendant 
were  both  indemnified  against  costs. 

Piatt  now  shewed  cause,  and  contended  that  there 
was  no  precedent  for  such  an  application. 

Humfrey,  contra,  cited  ArchboWs  Practice  of  Country 
Attorneys^  p.  572.,  Heaford  v.  Knight  (a),  and  Doyle  v. 
Anderson  {b).  {_Littledale  J.  Those  are  not  examples 
requiring  security  from  assignees  under  a  voluntary  as- 
signment.] The  principle  is  the  same :  the  action  is 
carried  on  in  the  name  of  a  party  who  neither  assents 
to  the  proceeding  nor  can  pay  the  costs. 

Lord  Denman  C.  J.  The  trustees  choose  to  pro- 
ceed in  the  action  in  the  name  of  a  party  who,  for  their 
benefit,  has  divested  himself  of  all  means  of  paying  the 
costs.  I  think  they  should  give  security  to  the  de- 
fendant. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE  Js.  Con- 
curred. 

Rule  absolute. 

(a)  2  B,  ^  C.  579.  {b)  2  Dowl  P.  C.  596. 


1840. 


against 
Kendrick. 
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The  Queen  against  Richard  Dunn,  Esquire.  Wednesday, 

November  4th. 

nPHE  defendant,  being  in  the  custody  of  the  keeper  On  habeas  cor- 

p    I      -VT  •  7  77      1      •      1  •      p  P"^>  bringing 

ot  the  New  prison,  LLerkenwelL,  obtained  a  writ  or  upapartycom- 
habeas  corpus  (of  November  2d,  1840,  returnable  im-  Ji^cTs^for  not^' 
mediately  after  the  receipt),  under  which  he  was  now  ^"^^"g  sureties 

r  /7  or  the  peace, 

broufjht  before  the  Court :  and  the  gaoler  returned  the       ^^^^^  ^^^^ 

*  ^  not  hear  affi- 

Ibllowing  warrant  as  the  cause  of  taking  and  detention,    davits  contro- 
verting the 

Police  Court,  Hatton  Garden.  facts  alleged  in 

the  articles  of 

Metropolitan   "1  To  the  keeper  of  the  New  Prison  at  Clerkenwell  in  the   the  peace. 
Police  District,  >     county  of  Middlesex,  within  the  Metropolitan  Police  ^^^iqq^^^^  ^' 
to  wit.        J      District,  or  his  deputy.  tJoes  not  affect 

Receive  into  your  custody  in  the  said  New  prison  the  body  of  Richard  the  practice  in 

Dunn,  late  of  No.  10.  King  Street,  Saint  James's,  in  the  county  of  Mid-  ^^"^J'^^P^'-'^- 

'                              o          '                     y                   J  Where  a 

dlesex,        within  the  said  district,  barrister  at  law,  herewith  sent  you,  party exhibitino- 

and  who  was  this  day  brought  before  me,  Boyce  Combe  Esquire,  one  of  articles  of  peace 

her  Maiesty's  iustices  of  the  peace  for  the  said  county  and  also  one  of  the  ^^'^S^^'  the 

^  •'  ground  or  fear, 

magistrates  of  the  Police  courts  of  the  metropolis,  sitting  at  the  Police   expressions  in  a 
court  in  Hatton  Garden,  within  the  Metropolitan  police  district,  by,  and   letter,  which  he 
charged  upon  the  oath  of,  Joseph  Shackell,  before  me,  that  the  said  Richard  ^Q^^j^^^^  ^^^^^ 
Dumi  is  the  identical  person  named  in  a  certain  warrant  now  produced  construction, 
and  shewn  to  me,  bearing  date  the  29th  day  of  June  last,  under  the  hands  the  Court  will 
of  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county,  signed  by  ^'^^^^g  into  con 
them  in  open  session  holden  at  the  session  house  for  the  said  county,  on  sideration,  nor 
the  said  29th  day  of  June,  whereby  it  appears  to  me  that  articles  of  the  act  upon  the 
peace  were  exhibited  against  him  the  said  R.  Dunn,  on  the  said  29th  day  of  j^^gg'^t^e  whole 
June,  by  Miss  Angela  Georgina  Burdett  Coutts,  before  her  Majesty's  letter  be  set 

forth. 

Where  the  sessions,  upon  articles  of  the  peace  being  exhibited,  have  ordered  sureties 
to  be  found,  and  committed  the  accused  party  for  want  of  them,  their  judgment  is  no^ 
final ;  but  this  Court,  on  habeas  corpus  and  certiorari,  will  examine  the  articles,  and,  if 
they  are,  on  the  face  of  them,  insufficient,  supersede  the  order  of  sessions,  as.  made  vyith- 
out  jurisdiction,  and  discharge  the  prisoner. 

Articles  of  the  peace  are  not  sufficient  unless  they  shew  a  threat. 

The  threat  need  not  be  in  words,  but  may  be  inferred  from  a  course  pf  conduct.  That 
inference,  however,  must  be  drawn  by  the  exhibitant  himself ;  and,  if  he  omit  to  state  it  in 
the  articles,  the  Court  will  not  draw  the  inference. 

The  exhibitant  may  allege,  as  part  of  his  ground  for  apprehension,  misconduct  which  has. 
been  the  subject  of  former  articles ;  although  the  accused  party  was  committed  on  those 
articles  for  want  of  sureties,  and  discharged  on  habeas  corpus  :  ^ud  a  commitment  on  such 
new  articles  will  not  be  contrary  to  stat.  31  Car.  2.  c.  2.  s.  6. 

Vol.  XII.  R  r  justices 
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1840.        justices  assigned  to  keep  the  peace  in  the  county  aforesaid  and  also  to 

.,  hear  and  determine"  &c.,  "  at  the  session  of  the  peace  there,  viz.  on  the 

The  Queen     said  29th  day  of  June,  holden  at  the  said  session  house  in  and  for  the  said 

against  county,  and  it  is  also  appearing  to  me  that  the  said  R.  Dunn  is  the  identical 
Dunn.  , 

person  against  whom  the  said  articles  were  exhibited  :  and  whereas  it  was 

ordered  by  the  Court,  at  the  said  session,  that  the  said  R.  Dunn  do  enter 
■  into  his  own  recognizance  in  the  sum  of  5001.,  and  find  two  sureties  in  the 
sum  of  250/.  each,  to  appear  at  the  next  general  or  quarter  session  for  the 
said  county  after  the  expiration  of  two  years,  and  in  the  meantime  to  keep 
the  peace  and  be  of  good  behaviour  towards  all  her  Majesty's  liege  subjects, 
and  particularly  towards  the  said  Miss  A.  G,  B.  Couits  (the  exhibitant  of 
the  said  articles),  and  that  forty  eight  hours'  notice  of  bail  be  given  to 
Mr.  W.  C.  Humphreys  of  No.  119.  Newgate  Street,  the  solicitor  for  the 
said  exhibitant  before  the  same  be  taken ;  as  appears  to  me  by  the  certi- 
ficate of  the  clerk  of  the  peace  for  the  said  county  :  and  the  said  R. 
Dunn  having  neglected  and  refused  to  enter  into  such  recognizance  with 
such  sureties  as  aforesaid  :  Him  therefore  safely  keep  in  your  said  custody 
until  he  shall  be  discharged  by  due  course' of  law,  unless  he  the  said  R. 
Dunn  shall  in  the  meantime  enter  into  such  recognizance  with  such 
sureties  as  aforesaid  :  And  for  so  doing  this  shall  be  your  sufficient  war- 
rant. Given  under  my  hand  and  seal  at  the  Police  court  aforesaid,  this 
11th  day  of  July,  1840.  Boyce  Combe,'''' 

A  certiorari  had  also  issued,  dated  November  2d,  to 
the  justices  of  Middlesex,  in  obedience  to  which  they 
now  returned  the  articles  of  the  peace  exhibited  by 
Miss  Coutts,  with  two  affidavits  on  which  the  order  of 
sessions  was  grounded,  the  whole,  with  the  order,  being 
upon  one  parchment  roll.    The  articles  v^^ere  as  follows. 

"  Middlesex.  —  Articles  of  the  peace  exhibited  by  Angela  Georgina  Bur- 
dett  Coutts,  of  Stratton  Street,  Piccadilly,  in  the  county  of  Middlesex, 
spinster,  against  Richard  Dunn,  late  of  the  parish  of  St.  Marylehone, 
Esquire,  in  order  to  preserve  the  life  and  person  of  this  exhibitant  from 
bodily  harm. 

First.  This  exhibitant  on  her  oath  saith,  that,  in  the  month  of  Au- 
gust, 1838,  this  exhibitant  received  two  letters  signed  Richard  Dunn, 
but  which  letters,  from  the  strange  language  contained  in  them,  this  ex- 
hibitant considered  to  have  been  written  by  some  insane  person,  and  con- 
sequently threw  them  ^aside  ;  and  she  believes  that  they  were  destroyed 
with  other  waste  papers.  And  this  exhibitant  further  saith  that,  in  the 
said  month  of  August,  1838,  Richard  Dunn,  against  whom  these  articles 
are  exhibited,  but  who  until  that  time  was  totally  unknown  either  by  name 
or  person  to  this  exhibitant  (except  by  the  said  two  letters),  came  to  the 
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Queen's  Hotel  at  Harrogate  in  the  West  Riding  of  the  county  of  York,  and         \  SA<Om 
there  obtained  a  room  nearly  opposite  to  the  sleeping  room  occupied  by  ______ 

this  exhibitant,  who  was  at  that  time  residing  in  the  said  hotel,  and,  by  Xhe  Queb 
some  means  unknown  to  this  exhibitant,  contrived  to  place  or  have  against 
placed  his  card  in  this  exhibitant's  said  room.  That  this  exhibitant,  feel-  Dunn. 
ing  greatly  annoyed  by  this  circumstance,  on  the  following  morning  re- 
moved from  the  said  hotel  with  her  establishment,  and  went  to  reside  at 
another  part  of  the  town,  where  letters  written  by  the  said  Richard  Dunn, 
and  addressed  to  this  exhibitant,  were  continually  thrown  into  the  garden 
of  the  house  where  this  exhibitant  was  then  residing ;  and  she  was  there 
otherwise  annoyed  by  the  said  Richard  Dunn  coming  to  the  house,  endea- 
vouring to  gain  admittance,  and  also,  when  she  went  out,  endeavouring 
to  get  into  the  exhibitant's  company  and  into  conversation  with  her,  inso- 
much that  this  exhibitant  was  obliged  at  length  to  refrain  from  leaving  the 
house  except  in  a  carriage  or  attended  by  a  male  servant :  and  which  pro- 
tection this  exhibitant  had  never  been  obliged  to  resort  to  when  at  Har- 
rogate on  former  occasions.  That,  as  these  annoyances  continued  to 
increase,  and  one  of  the  letters  having  stated  the  intention  of  the  said 
Richard  Dunn  to  come  to  this  exhibitant,  this  exhibitant  became  alarmed 
for  her  personal  safety,  and  was  obliged  to  have  recourse  to  the  magistracy 
of  the  neighbourhood  ;  and,  in  consequence  of  the  complaint  of  this  exhi- 
bitant and  upon  the  informations  sworn  to  by  her  and  by  other  persons, 
the  said  Richard  Dunn  was  apprehended,  and  on  or  about  the  29th  day  of 
September,  1838,  was  ordered  and  adjudged,  by  justices  of  the  peace  for 
the  said  county  of  York,  to  enter  into  his  own  recognizance  in  the  sum 
of  5001.,  and  to  find  two  sureties  in  the  sum  of  250/.  each,  or  one  surety 
in  500/.,  to  keep  (he  peace  and  to  be  of  good  behaviour  towards  her 
Majesty  and  all  her  liege  people,  and  especially  towards  this  exhibitant, 
until  the  16th  day  of  October  then  next,  which  was  the  first  day  of  the 
then  next  session  of  the  peace  for  the  said  Riding ;  and  for  want  of  such 
sureties  the  said  Richard  Dunn  was  committed  to  the  Castle  at  York,  and 
there  remained  until  the  said  then  next  session,  when,  as  this  exhibitant 
had"  then  left  Harrogate  and  was  induced  to  hope  that  such  annoyance 
would  not  be  renewed,  this  exhibitant  did  not  at  the  then  next  sessions 
direct  any  legal  proceedings  to  be  instituted  against  the  said  Richard 
Dunn ;  and  at  the  said  then  next  sessions  the  said  Richard  Dunn  was,  as 
exhibitant  was  informed  and  believes,  discharged  from  custody. 

Secondly.  This  exhibitant  on  her  oath  saith,  that  no  sooner  was  he  the 
said  Richard  Dunn  discharged  from  custody  as  aforesaid,  than  he  came  to 
London,  where  this  exhibitant  then  wa?,  and  took  lodgings  at  the  Glou- 
cester Hotel  in  Piccadilly,  which  is  situate  very  near  to  the  town  residence 
of  this  exhibitant,  and  commenced  a  system  of  annoyance  to  this  exhi- 
bitant by  writing  letters  endeavouring  to  procure  interviews  with  this  ex- 
hibitant, leaving  cards  and  letters  at  the  door  of  this  exhibitant's  house, 
and  by  watching  and  following  this  exhibitant  both  when  in  her  carriage 
R  r  2  and 
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1 840.  whilst  walking  in  tlic  street ;  that  this  exhibitaiit  became,  in  consequence 

.  of  these  proceedings  on  the  part  of  the  said  Richard  Dunn,  greatly  alarmed 

The  Queen  for  her  personal  safety,  and  applied  to  Sir  Frederick  Adair  Roe,  Baronet, 
gainst  tj,g  ^{jgjj  ^higf  magistrate  of  the  police  at  Bow  Street,  on  the  21st  day  of 
December  1838,  who,  upon  the  information  of  this  exhibitant  sworn  before 
him,  issued  his  warrant  for  the  apprehension  of  the  said  Richard  Dunn  ; 
and  be  was  accardingly  brought  before  the  said  Sir  Frederick  Adair  Roe, 
and  was  ordered  to  enter  into  recognizances  and  to  find  sureties,  himself 
i-n  5001.,  and  two  sureties  in  2o0l.  each,  to  keep  the  peace  towards  this  exhi- 
bitant. And  this  exhibitant  saith  that,  while  the  informations  were  taking 
and  reading  before  Sir  Frederick  Adair  Roe  as  aforesaid,  the  conduct  of 
the  said  Richard  Dunn  was  so  violent  that  it  was  with  much  difficulty  he 
could  be  restrained,  the  officer  in  attendance  being  obliged  for  some  part 
of  the  time  to  hold  him  by  force  lest  he  should  commit  some  mischief 
while  the  said  Sir  Frederick  Adair  Roe  was  adjudicating  upon  the  com- 
plaint of  this  exhibitant  so  made  as  aforesaid.  That,  the  said  Richard 
Dunn  not  having  procured  the  required  sureties,  he  was  thereupon  com- 
mitted and  remained  in  prison  some  short  time,  but  was  afterwards  dis- 
charged on  habeas  corpus  in  consequence  of  an  informality  in  the  warrant 
of  commitment,  as  this  exhibitant  is  informed  and  believes. 

Thirdly.  This  exhibitant  on  her  oath  saith  that,  since  the  discharge 
Jast  aforesaid,  thi«  exhibitant  has  been  subjected  to  repeated  and  constant 
annoyance  by  letters  being  addressed  to  her  by  the  said  Richard  Dunn, 
and  by  applications  repeatedly  made  by  that  person  at  her  house  and  at 
the  house  of  her  father  Sir  Francis  Burdett,  Baronet :  that  the  said  Richard 
Dunn  has  also  been  continually  observed  walking  up  and  down  in  front 
.of  the  house  of  this  exhibitant,  and  watching  for  opportunities  to  intrude 
Jaimself  into  the  company  of  this  exhibitant ;  and  since  the  month  of 
August  1838,  down  to  the  present  time,  scarcely  a  week  has  elapsed  with- 
out some  letter  or  packet  having  been  addressed  by  the  said  Richard 
Dunn  to  this  exhibitant  and  delivered  at  her  house.  That,  on  receipt  of 
such  letters,  if  the  writing  could  be  discovered  to  be  that  of  the  said 
Richard  Dunn,  this  exhibitant  has  not  broken  the  seals;  but  in  some  in- 
stances the  superscriptions  have  been  in  a  different  handwriting  ;  in  such 
instances  the  seals  have  been  broken  :  and  in  all  cases,  as  well  when  the 
seals  have  been  broken  as  otherwise,  this  exhibitant  has  immediately  sent 
the  same  letters  to  her  solicitor,  in  order  that  such  proceedings  might  be 
taken  against  the  said  Richard  Dunn,  in  respect  of  such  letters,  as  the 
legal  advisers  of  this  exhibitant  might  judge  proper  ;  and  this  exhibitant 
has  been  informed  and  verily  believes  that  all  the  said  letters  have  been 
returned  to  the  said  Richard  Dunn  with  the  exception  of  such  as  were  in 
the  judgment  of  this  exhibitant's  solicitor  deemed  necessary  for  the  pur- 
poses of  the  proceedings  at  law  already  taken  or  to  be  taken  against  the 
said  Richard  Dunn. 

Fourthly.  This  exhibitant  on  her  oath  saith  that,  in  the  month  of 
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Jpril  last,  she  was  on  a  visit  to  her  father,  Sir  Francis  Burdett,  Baronet,  1840. 

who  was  then  staying  at  the  Park  Hotel,  Norwood,  in  the  county  of   

Surrey,  where  this  exhibitant  went,  accompanied  by  Miss  Meredith,  a      The  Queex 

friend  of  this  exhibitant,  on  Saturday  the  18th  day  of  the  said  month  of  against 

J  Dunn, 

Jpril.  Tliat  on  the  following  day  {Sunday)  this  exhibitant  was  attend- 
ing divine  service  at  Norwood  chnrch  ;  and,  as  this  exhibitant  was  informed 
and  believes,  the  said  Richard  Dunn  came  to  the  same  chnrch,  and  was 
afterwards  seen  in  the  road  leading  from  the  said  church  to  the  said  hotel, 
watching  for  this  exhibitant :  that,  while  this  exhibitant  was  at  the  said 
hotel,  she  was  occasionally  in  the  habit  of  walking  with  her  said  friend 
Miss  Meredith  in  the  private  grounds  of  the  said  hotel,  and  was  frequently 
obliged  to  quit  those  grounds  and  take  refuge  in  the  said  hotel,  in  conse- 
quence of  the  said  Richard  Dunn  appearing  in  the  road  and  fields  con- 
tiguous to  the  said  hotel  and  overlooking  the  grounds  in  which  this 
exhibitant  and  her  friend  were  walking,  continually  annoying  and  alarm- 
ing this  exhibitant  by  waving  his  handkerchief  and  making  gestures  in 
the  view  of  this  exhibitant :  that,  during  the  stay  of  this  exhibitant  at  the 
said  hotel,  she  was  under  the  necessity  of  being  closely  attended  by  a  man 
servant,  to  protect  her  from  the  continual  annoyance  offered  to  this  exhi- 
bitant, and  from  the  personal  injury  which  this  exhibitant  apprehended 
from  the  said  Richai-d  Dunn.  Tliat  on  one  occasion  she  was  informed  by 
the  said  man  servant  that  the  said  Richard  Dunn  had  secretly  got  through 
the  hedge  from  the  public  way  into  the  said  private  grounds  where  this 
exhibitant  and  Miss  Meredith  were  then  walking,  and  was  making  towards 
the  spot  where  this  exhibitant  was  ;  whereupon  this  exhibitant  and  the  said 
Miss  Meredith  were  obliged  immediately  to  retreat  into  the  house  in  order  to 
escape  from  the  personal  insult  and  annoyance  which  this  exhibitant  verily 
believes  the  said  Richard  Dunn  then  meditated.  That  it  was  this  exhi- 
bitant's  intention  to  have  remained  at  tlie  said  hotel  for  the  summer  season  ; 
but,  in  consequence  of  the  said  Richard  Dunn%  said  conduct,  this  exhi- 
bitant was  compelled  to  abandon  that  intention  ;  and  this  exhibitant  in 
fact  quitted  the  said  hotel  on  Saturday  the  25th  day  of  April,  having  been 
there  for  one  week  only,  being  afterwards  afraid  to  return  thereto  for  the 
reasons  aforesaid. 

Fifthly.  This  exhibitant  on  oath  saith  that,  after  the  return  of  this 
exhibitant  from  Norwood  as  aforesaid,  a  letter  written,  as  this  exhibitant 
believes,  by  the  said  Richard  Dunii,  dated  from  No.  10.  King  Street,  Saint 
Jameses,  on  the  18th  day  of  May  last,  and  addressed  to  this  exhibitant, 
was  delivered  at  this  exhibitant's  house  in  Stration  Street,  in  which  said 
letter  is  the  following  passage  referring  to  a  proposal  in  the  said  letter 
that  this  exhibitant  should  consent  to  meet  the  said  Richard  Dunn  (that 
is  to  say)  :  "  If  you  refuse  this  request,  you  will,  when  it  is  too  late, 
repent  a  course,  the  consequences  of  which  will  sooner  or  later  fall  on 
yourself  and  your  family." 

Sixthly.  This  exhibitant  on  oath  saith  that,  on  the  ISth  day  of  June 
R  r  3  instant, 
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]  840.  instant,  about  one  o'clock  in  the  day,  this  exhibitant,  accompanied  by  the 
I  said  Miss  Meredith,  drove  in  this  exhibitant's  carriage  to  the  Regent's 
iTbe  Queen  Park  for  the  purpose  of  walking  there :  that,  when  passing  along  Bond 
against  Street  at  the  end  near  to  Piccadiltyj  this  exhibitant  saw  the  said  Richard 
Dunn  on  foot  walking  in  an  opposite  direction  to  that  in  which  this  ex- 
hibitant was  driving,  viz.  towards  Piccadilhj  :  that,  when  this  exhibitant 
arrived  in  the  Regent's  Park  near  to  Sussex  Place,  this  exhibitant  and  Miss 
Meredith  got  out  of  the  carriage  for  the  purpose  of  walking,  and  had  pro- 
ceeded a  short  distance  attended  by  the  man  servant  before  mentioned, 
when  she  was  almost  immediately  accosted  by  the  said  Richard  Dunn, 
who  came  up  and  endeavoured  to  intrude  himself  into  the  company  of 
this  exhibitant  and  the  said  Miss  Meredith  :  that  this  exhibitant,  being 
greatly  terrified,  called  up  the  man  servant  aforesaid,  who  placed  himself 
between  this  exhibitant  and  the  said  Richard  Dunn,  and  thereby  prevented 
the  said  Richard  Dunn  from  further  interfering  with  or  molesting  this 
exhibitant,  who,  by  the  aid  of  such  protection,  was  enabled,  accompanied 
by  the  said  Miss  Meredith,  to  seek  refuge  in  the  house  of  Mrs.  Alexander, 
a  friend  of  this  exhibitant,  situate  15  Hanover  Terrace,  and  where  this 
exhibitant  fortunately  met  both  Mr.  and  Mrs.  Alexander  at  home.  Tliat, 
while  this  exhibitant  was  in  the  said  house,  the  said  Richard  Dunn  knocked 
at  the  door  for  the  purpose  of  intruding  himself  into  the  said  house  in 
pursuit  of  this  exhibitant;  whereupon,  the  said  Mr.  Alexander  observing 
the  alarm  and  agitation  under  which  this  exhibitant  and  M.\?.s  Meredith 
were  labouring,  he  caused  the  said  Richard  Dunn  to  be  taken  into  cus- 
tody and  conveyed  to  the  Police  court,  High  Street,  Marylebone,  where  the 
said  Richard  Dunn  was,  as  this  exhibitant  was  informed  and  believes,  bound 
in  recognizances  to  appear  at  this  present  session  and  to  keep  the  peace  in 
the  mean  time. 

I  Seventhly.  That,  on  the  occasion  of  the  said  last  mentioned  complaint 

at  the  Police  court  at  Marylebone  as  aforesaid,  the  said  Richard  Dunn,  as 
this  exhibitant  has  been  informed  and  believes,  publicly  stated  that  this 
exhibitant  had  entered  into  a  correspondence  with  the  said  Richard  Dunn. 
And  this  exhibitant  on  her  oath  saith,  that  on  no  occasion  whatever  did 
she  either  directly  or  indirectly  correspond,  negotiate,  or  have  any  inter- 
course or  communication  with  the  said  Richard  Dunn,  or  by  any  act, 
writing,  word,  look,  or  gesture,  encourage  the  said  Richard  Dunn  to  ad- 
dress her,  nor  did  she  ever  conduct  herself  so  as  to  lead  the  said  Richard 
Dunn  to  believe  that  she,  this  exhibitant,  either  directly  or  indirectly 
sanctioned  the  said  Richard  Dunn  in  addressing  this  exhibitant ;  but,  on 
the  contrary  thereof,  from  the  very  first  moment  when  the  said  Richard 
Dunn  began  to  annoy  and  terrify  this  exhibitant  in  manner  aforesaid,  this 
exhibitant  hath  placed  the  matter  in  the  hands  of  her  legal  advisers,  and 
hath  directed  them  to  take  all  necessary  and  proper  steps  to  protect  her 
from  the  annoyances  which  she  has  been  subjected  to  by  the  conduct  of 
the  said  Richard  Dunn. 

Eighthly. 
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Eighthly.  This  exhibitant  on  her  oath  saith,  that  she  is  unable  to  say  IS^O. 
whether  the  said  Richard  Dunn  is  or  not  of  sound  mind  ;  but,  from  the  ■ 
whole  tenor  of  his  conduct  and  demeanor  towards  this  exhibitant  from      The  Queek 
the  month  of  Av"ust  1838  down  to  the  present  time,  as  well  as  his  deter-  against 

•    J  •  ■         f      J  Dunn. 

mmed  perseverance  in  such  conduct,  and  from  the  premises  before  de- 
tailed in  these  articles,  this  exhibitant  has  deemed  it  unsafe  ever  since  she 
returned  from  Harrogate  as  aforesaid  to  leave  her  house  without  the  at- 
tendance of  a  man-servant,  and  hath  abstained  from  walking,  as  she  was 
wont  to  do,  in  Xensiyigton  Gardens,  it  being  contrary  to  the  regulations 
there  to  admit  servants  in  livery  therein  ;  and  this  exhibitant  for  many 
weeks  has  felt  it  necessary  to  have  the  attendance  of  Mr.  Ballard,  or  of 
some  other  of  the  Bow  Street  officers,  at  her  house  in  Stratton  Street  afore- 
said, from  the  fear  that  personal  violence  or  molestation  would  be  at- 
tempted by  the  said  Richard  Dunn  against  this  exhibitant;  and  this 
exhibitant  (except  only  when  the  said  Richard  Dunn  was  confined  in 
prison)  from  fear  absented  herself  when  in  town  from  public  churches  or 
places  of  worship,  and  hath  attended  divine  service  in  a  private  chapel  in 
Albemarle  Street,  where,  on  some  occasions,  the  said  Richard  Dunn  ob- 
truded himself,  and  so  acted  as  to  create  annoyance  to  this  exhibitant, 
and  to  cause  the  interference  of  the  clergyman  there,  who  took  measures 
of  precaution  for  this  exhibitant's  comfort  and  safety  ;  and  this  exhibitant 
is  now  in  daily  fear  that  some  act  of  violence  will  be  committed  against 
this  exhibitant,  and  that  the  said  Richard  Dunn  will  do  this  exhibitant 
some  bodily  hurt ;  and  therefore  this  exhibitant,  unless  she  can  have  pro- 
tection and  security  from  the  annoyance  and  violence  which  she  fears  and 
apprehends  from  the  said  Richard  Dunn,  will  be  continually  under  re- 
straint, terror,  and  apprehension.  This  exhibitant  therefore  humbly  prays 
that  the  said  Richard  Dunn  may  be  ordered  by  this  honourable  court 
forthwith  to  find  sufficient  sureties  for  keeping  the  peace  towards  this 
exhibitant,  and  be  thereby  restrained  from  further  molesting,  annoying, 
and  terrifying  this  exhibitant. 

And,  lastly,  this  exhibitant  saith,  that  she  doth  not  make  this  complaint 
against  the  said  Richard  Dunn  through  any  hatred,  malice,  or  ill  will 
which  she  hath  or  beareth  towards  him,  but  merely  for  the  preservation  of 
her  life  and  person  from  bodily  harm. 

(Signed)  Angela  G.  B.  Coutls. 

The  first  affidavit  immediately  followed  this  signature, 
and  began,  without  any  heading  or  other  introduction, 
as  follows.  "  William  Ballard  of  No.  3.  Chapel  Placc^ 
Cavendish  Square,  in  the  county  of  Middlesex,  retired 
officer  of  police,  makelh  oath  and  saith "  &c.  The 
deponent  (whose  statement  it  is  unnecessary  to  set  out 
R  r  4?  at 
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1840.       at  length),  was  a  police  officer  who  attended  Miss  Coutfs 
'      for  her  protection  at  Harromie.  in  September  1838.  He 

The  QuKEN  ^  ^  r 

against  dcposcd  that,  while  so  employed  there,  he  saw  defend- 
ant  going  towards  Miss  Coutts^s  residence,  and  told  him 
that  he,  Ballard,  had  a  warrant  against  him  on  the  com- 
plaint of  Miss  Coutts,  who  was  in  fear  that  he  would  do 
her  some  bodily  harm,  to  which  Mr.  Dunn  answered, 
that  he  was  not  going  near  her :  that  Ballard  then 
asked  him  "  how  he  could  say  so,  when  he  had  written 
to  Miss  Coutts  to  say  he  was  coming  ? "  that  Mr.  Dunn 
then  admitted  that  it  was  so,  and  said,  ''if  she  has  done 
this,  she  is  worse  than  the  damnedest  whore  that  ever 
walked  the  streets:  "and  that,  in  speaking  of  some  depo- 
sitions formerly  made  by  Miss  Coutts  before  two  magis- 
trates of  Yorkshire,  Mr.  Dunn  said  he  had  told  one  of 
them  "  that,  if  Miss  Coutts  had  done  that,  or  said  that, 
she  deserved  to  be  tarred,  feathered,  and  burnt."  The 
affidavit  then  stated  the  apprehension,  committal^  and 
discharge  of  the  defendant  in  Yorkshire ;  and  that,  in 
consequence  of  repeated  annoyances  by  defendant^  and 
"  from  her  apprehended  danger,"  Ballard  was  again 
deputed  to  attend  Miss  Coutfs  in  London,  which  he  did 
from  October  to  December  1838.  That,  on  fresh  annoy- 
ances being  given,  a  warrant  was  issued,  and  Ballard 
thereupon  apprehended  the  defendant,  on  which  occasion 
he  used  very  reproachful  and  violent  language  respect- 
ing Miss  Coutts  ;  the  deponent  could  not  remember  the 
expressions,  but  stated  them  to  have  been  so  gross 
and  offensive,  and  so  calculated  to  excite  fear  and  alarm, 
that  this  deponent  verily  believes  the  said  Miss  Coutts 
had  good  cause  for  fear  that  injury  or  bodily  harm 
might  be  done  to  her  by  the  said  Richard  Duim.^^  The 
deponent  further  stated  that,  after  the  last  mentioned 

arrest, 
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arrest,  when  defendant  was  before  Sir  F.  A,  Roe  at  the  1840. 
public  office,  Bow  Street,  and,  while  Sir  F,  A,  Roe  was 

'  ^         The  Queen 

adjudicating  upon  the  case,  defendant  behaved  so  vio-  against 

Dunn. 

lently  that  the  magistrate  ordered  him  to  be  held  by  the 
collar  ;  and  that,  while  waiting  for  the  commitment  to  be 
made  out,  he  tore  up  and  threw  away  the  depositions 
which  had  been  taken,  and,  on  being  remonstrated  with 
by  Ballard,  took  a  poker  from  the  fire  place  to  strike  him, 
and  threatened  to  do  so,  but  it  was  wrested  from  him. 
That  defendant  was  committed,  but  released  on  habeas 
corpus  ;  after  which  Ballard,  by  direction  of  the  magis- 
trates at  Bow  Street,  resided  a  considerable  time  at  Miss 
Colitis's  house  to  protect  her  from  any  further  appre- 
hended violence  of  the  defendant.  The  affidavit  con- 
cluded as  follows.  "  And  this  deponent  further  saith, 
that,  from  what  he  has  seen  of  the  conduct  of  the  said 
Richard  Dunn,  and  from  the  expressions  used  by  him  to 
this  deponent  with  reference  to  the  said  Miss  A.  G,  B. 
Coutts,  both  at  Harrogate  and  when  in  custody  in 
London,  this  deponent  believes  the  said  Richard  Dunn 
is  fully  bent  upon  personally  annoying  the  said  Miss 
Coutts  in  every  way,  and  whenever  he  has  an  oppor- 
tunity of  doing  so  ;  and  this  deponent  further  saith  that 
he  believes  that  the  said  Miss  Coutts  is  in  constant 
danger  of  the  said  Richard  Dunn  doing  her  some  per- 
sonal injury."  It  was  not  stated,  in  this  affidavit,  that 
any  of  the  violent  language  or  conduct  particularly  de- 
scribed  took  place  in  Miss  Coutts's  presence,  or  was  re- 
ported to  her.  Nothing  was  subscribed  to  the  affidavit 
but  the  signature,  "  William  Ballard  J' 

The  second  affidavit  followed,  without  any  introduc- 
tory form,  beginning,  "  William  Weedon,  footman  to  Miss 
Angela  Geoigina  Burdett  Coutts,  of"  &c.,  "maketh  oath 

and 
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1840.      and  saith  "  &c.    This  deponent  gave  details  as  to  the 
conduct  of  Mr.  Diimi  at  Norwood  and  the  Res.enfs  ParJc^ 

The  Queen  *  ' 

a<rainst      already  stated  by  Miss  Coutts^  and  stated  that,  at  iVbr- 

DUNN.  1  T*/r 

^isoood^  he  saw  Mr.  Dunn  get  through  a  gap  in  the  hedge 
into  the  grounds  of  the  hotel,  where  Miss  Coutts  was 
walking,  and  go  towards  the  place  where  she  was.  This 
deponent  added,  that  "  he  veril}'^  believes,  from  what  he 
has  witnessed  of  the  conduct  and  manner  of  the  said 
Mr.  Dunn  upon  several  occasions,  that  the  said  Miss 
Coutts  is  in  personal  danger,  and  has  reason  to  be  in 
constant  fear  of  him."  Then  followed  the  signature, 
"  William  Weedon,'*  opposite  which  was  the  following 
jurat. 

"  Sworn  by  the  several  deponents  above  named,  in 
open  court,  at  the  general  quarter  session  of  the  peace, 
held  in  and  for  "  &c.,  "  at  the  session  house  "  &c.,  "  on 
Monday,  the  29th  day  oi  June,  1840. 

RicJiardsr 

The  order  of  the  court  of  quarter  sessions,  recited  in 
the  warrant  of  commitment,  was  written  on  the  roll, 
under  the  depositions.  The  order  began :  "  It  is 
ordered  that  the  above  named  defendant  do  enter  into 
his  own  recognizance  "  &c.,  and  proceeded  in  the  terms 
stated  by  the  warrant  (ante,  p.  600.)  :  and  it  was  sub- 
scribed, "  By  the  Court,  H.  EUiss,  clerk  of  the  peace." 

The  return  and  affidavits  having  been  now  read, 

The  Defendant,  in  person,  moved  {a)  that  he  should 
be  discharged  out  of  custody.  He  proposed  to  con- 
trovert by  affidavit  the  statements  in  the  articles  and 

{a)  Before  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 

,  affidavits 


Du 


NN. 


IN  THE  Fourth  Year  of  VICTORIA.  609 

affidavits  upon  which  the  order  of  sessions  had  been  1840. 
founded,  contending  that  stat.  56  G.  3,  c.  100.  ss.3,  4. 

The  Queen 

authorised  such  a  course.  [Lord  Denman  C.  J.  We  can-  against 
not  hear  such  affidavits.  The  fact  returned  is,  that  the 
court  of  quarter  sessions  has  required  sureties,  and  the 
justice  has  committed  for  want  of  them.  The  justices  in 
sessions  have  exercised  their  discretion  upon  the  articles. 
The  only  fact  we  could  enquire  into  on  affidavit  would 
be,  whether  or  not  the  justices  had  made  the  order  of 
sessions,  or  the  magistrate  had  committed.  Littledale  J. 
The  facts  set  forth  in  the  return  are,  that  articles  of  the 
peace  were  exhibited,  and  that,  upon  those  articles,  the 
sessions  made  an  order,  and  the  magistrate  afterwards 
issued  a  warrant  of  committment.  These  facts  may  be 
controverted  («).  Lord  Denman  C.J.  We  are  of  opinion 
that  you  cannot  go  into  a  statement  as  to  other  facts.] 

The  articles  and  depositions  do  not  properly  appear 
to  have  been  sworn.  The  whole  should  have  been 
headed,  A.^  and  C.  swear,  and  each  for  himself  and 
herself  swears."  Or,  if,  without  such  heading,  they  make 
separate  depositions,  each  ought  to  have  a  distinct  jurat. 
Here  one  general  jurat  is  given,  "  sworn  by  the  several 
deponents  above  named  "  &c. ;  and  there  is  nothing  to 
connect  the  depositions  with  each  other  or  with  the 
articles.  Taken  apart,  none  appears  to  be  sworn. 
Perjury  could  not  be  assigned  on  any. 

The  articles  now  returned  differ  from  those  exhibited. 
Interlineations  have  been  made.  [Lord  Denman  C.  J. 
We  can  look  only  at  what  is  returned.] 

The  articles  are,  in  substance,  insufficient.    "  Surety 

(a)  Sir  J.  Campbell,  Attorney  General,  who  opposed  the  motion,  here 
referred  to  Rex  v.  Dolierty,  13  East,  171.,  and  Lord  Vane's  Case,  2  Stra. 
1202.  S.  C,  more  fully,  13  East,  171.  note  (a).  See  Leonard  Watson's 
case,  9  A.     E.  731.  787. 

of 
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1840.       of  the  peace  is  grantable,"  according  to  Hawlcim  («), 
"  wherever  a  person  has  just  cause  to  fear  that  another 

The  Queen        ^  ^  ^ 

against  will  bum  his  house,  or  do  him  a  corporal  hurt,  as  by 
Dunn. 

killing,  or  beating  him,  or  that  he  will  procure  others 
to  do  him  such  mischief;"  and  the  justice  "is  bound 
to  grant  it,  upon  the  party's  giving  him  satisfaction 
upon  oath  that  he  is  actually  under  such  fear ;  and 
that  he  has  just  cause  to  be  so,  by  reason  of  the  other's 
having  threatened  to  beat  him,  or  lain  in  wait  for  that 
purpose."  No  such  reason  is  suggested  here  for  ex- 
pecting any  injury  of  the  kind.  The  law  requires  that 
some  threat  should  have  been  used ;  mere  apprehension 
is  not  sufficient ;  the  grounds  of  it  should  appear.  The 
precedents,  in  such  cases,  shew  acts  of  violence  to- 
wards the  exhibitant,  and  reasons  for  expecting  further 
violence.  And  the  menace  should  be  of  something 
which,  if  carried  into  effect,  would  be  a  breach  of  the 
peace.  Here,  nothing  like  a  threat  is  stated,  and  the 
acts  complained  of  amount  to  no  more  than  annoyance, 
which  is  not  a  ground  of  fear.  (Following  up  this  argu- 
ment, he  proceeded  to  comment  on  the  several  state- 
ments in  the  articles.)  Any  letters  relied  upon  as  a 
ground  of  the  application  should  be  fully  set  out,  as 
would  be  done  in  moving  for  a  criminal  information  for 
provoking,  by  letter,  to  a  breach  of  the  peace. 

The  party  now  applying  has  already  been  imprisoned 
upon  articles  of  the  peace,  not  materially  differing  from 
those  since  exhibited ;  a  few  circumstances  only  are 
now^  added.  From  that  imprisonment  he  was  dis- 
charged by  habeas  corpus;  and,  therefore,  his  present 
detention  is  contrary  to  stat.  31  Car,  2.  c,  2.  s.  6.,  which 
'  forbids,  after  discharge  by  habeas  corpus,  recommitting 

(a)  2  Hawk.  P.  C.  5.  Book  1.  c.  60.  s.  6.  7th  ed. 

the 
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the  party  for  the  same  alleged  offence,  "any  colourable  184?0. 
pretence  or  variation  in  the  warrant  or  warrants  of 

"  The  Queen 

commitment  notwithstanding."  against 

The  order  of  sessions  is  irregular.  That  court  has 
not  jurisdiction  to  bind  a  party  to  appear  at  the  next 
general  or  quarter  sessions  for  the  county  after  the 
expiration  of  two  years.  The  order  does  not  state  a 
time  from  which  the  two  years  are  to  run.  And  it  was 
made  without  hearing  the  defendant. 

The  Court  then  said  that  they  doubted  if  the  grounds 
for  apprehending  injury  were  sufficiently  set  forth  in  the 
articles,  and  desired  to  hear  the  counsel  supporting 
the  return,  on  this  point. 


Sir  J.  Campbell,  Attorney  General,  Bodkin,  and  M, 
Chambers,  in  support  of  the  return  (a).  The  court  of 
quarter  sessions  appears  by  the  articles  to  have  had 
jurisdiction,  and  has  decided  that  Miss  Coiitts  had 
reason  to  apprehend  personal  injury.  That  decision 
cannot  be  reviewed  here.  If  the  sessions  exceed  their 
jurisdiction,  the  remedy  is  to  bring  up  the  order  by 
certiorari,  and  quash  it ;  but,  where  there  is  no  excess, 
this  Court  cannot  interfere.  The  articles  in  this  case, 
however,  shewed  a  good  ground  for  the  order.  Jus- 
tices of  the  peace,  by  their  commission,  are  to  cause  to 
come  before  them  "all  those  who  to  any  one  or  more 
of  our  people  concerning  their  bodies  or  the  firing  of 
their  houses,  have  used  threats,  to  find  sufficient  se- 
curity for  the  peace  or  their  good  behaviour,  towards 
us  and  our  people  "  {b).    But  the  threats  need  not  be 

(a)  N'uvember  5th.    Before  the  same  judges. 

{b)  5  Burn's  Just.  4.  tit.  Justices  of  the  Peace  II.,  ed.  -D'Oy.  ^  Wms. 
3  Chit.  Burn's  Just.  542.  ed.  28. 

by 
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184-0.       by  word  of  mouth  ;  they  may  be  by  conduct;  and  con- 

~  duct  may  have  a  different  effect  in  different  cases,  ac- 
The  QuEKK  ' 

against  cording  to  the  age,  sex,  or  condition  of  the  party,  or 
to  other  circumstances;  as,  the  party  complained  of 
being  known  or  a  stranger.  This  view  of  the  law  is 
consistent  with  the  passage  quoted  on  the  other  side 
from  Hawk.  P,  C.  b.  1.  c.  60.  s.  6.  If  the  conduct  com- 
plained of  tends  to  a  breach  of  the  peace,  the  case  for 
interference  arises ;  the  magistrate  is  not  to  wait  for 
an  actual  breach.  His  duty  on  this  point  lies,  accord- 
ing to  Dalton  [Dalt.  Just.  cap.  3.),  "  in  preventing  the 
breach  of  the  peace,  (wisely  foreseeing  and  repressing 
the  beginnings  thereof)  by  taking  surety  for  the  keeping 
of  it,  or  for  the  good  behaviour  of  the  offenders,  as  the 
case  shall  require."  A  party  exhibits  articles  quia 
timet.  [Coleridge  J.  You  must  contend  that  the  bind- 
ing by  a  single  justice,  as  well  as  by  the  sessions,  is 
conclusive.]  Willes  v.  Bridger  [a)  shews  that  it  is. 
[Coleridge  5,  It  was  not  necessary  to  decide  the  point 
there,  because  the  warrant  was  held  valid.]  One  ma- 
gistrate bound  over  in  Rex  v.  Tregarthen  (b) ;  it  was 
contended  before  this  Court  (on  motion  for  a  certiorari) 
that  tbe  words  which  he  had  treated  as  a  threat  were 
used  metaphorically;  but  Parke  J.  said,  "the  magis- 
trate having,  in  the  exercise  of  his  discretion,  thought 
that  there  was  ground  for  requiring  the  defendant  to 
enter  into  recognisances  to  keep  the  peace,  this  Court 
cannot  interfere."  And  the  rule  was  refused.  [Cole- 
ridge J.  If  this  Court  could  not  interfere  either  on 
certiorari  or  on  habeas  corpus,  there  would  be  no  re- 
medy in  such  a  case,  however  gross  the  error  might  be.] 
The  order,  if  wholly  irregular,  might  be  treated  as  a 

(a)  2  JB.  Sj-  Aid.  278.  (6)  5  B.     Ad.  678. 

nullity. 
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nullity.  IColeridgeJ.  In  Rea:  v,  Trega}ihe?i  {a)  the  Court  1840. 
went  farther  than  was  absolutely  necessary,  because  the  Queek 
words,  taken  in  one  point  of  view,  did  afford  ground  for  against 
requiring  sureties.  But  suppose  there  had  been  none. 
Instances  are  given  in  the  books  in  which  articles  cannot 
be  exhibited,  as  where  the  threat  is  not  against  a  party 
himself,  but  against  his  servant  or  property.  Suppose 
that  appeared  upon  the  articles,  the  complainant  never- 
theless swearing  that  he  was  in  fear  of  bodily  injury  ; 
or  suppose,  in  this  case,  the  only  ground  of  fear  stated 
had  been  the  waving  a  handkerchief]  If  the  sessions 
did  not  exceed  their  jurisdiction  in  taking  cognizance 
of  the  case,  there  would  be  no  remedy,  unless  the  ma- 
gistrates were  shewn  to  have  acted  mala  fide.  The 
case  is  like  many  others  in  which  an  inferior  court  has 
power  to  decide  conclusively,  as  on  commitments  for 
contempt.  The  finding  of  such  a  court  on  a  matter  of 
tact  within  its  jurisdiction  cannot  be  interfered  with. 
\_Coleridge  J.  The  jurisdiction  here  is  limited  to  the 
case  of  certain  threats ;  none  have  been  used  ;  but  a 
threat  is  to  be  inferred ;  can  the  sessions,  by  drawing 
such  an  inference,  from  whatever  facts,  give  them- 
selves a  jurisdiction  not  to  be  interfered  with?]  If  a 
phrase  is  ambiguous,  they  are  to  judge  of  it;  and  they 
have  judged  accordingly  of  the  passage  from  a  letter, 
set  out  in  these  articles.  In  Rex  v.  Hollonoajj  (b),  where 
sureties  of  the  peace  had  been  required  by  magistrates 
out  of  sessions,  application  was  made  to  Taunton  J.  in 
the  Bail  court  to  remove  the  proceedings,  that  the 
amount  of  sureties  might  be  reduced;  but  the  learned 
Judge  said,  "  if  the  proceedings  were  before  the  Court, 


(a)  5  P.  §*  Ad.  678. 


{b)  2  Dowl.  P.  C.  525. 

there 
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1840.      there  seemed  no  power  to  reduce  the  amount  of  the 
^         security  required  by  the  magistrates;  they  were  the 
against      conservators  of  the  peace,  and  the  amount  of  the  se- 

DUNN, 

curity  which  the  defendant  was  to  find  was  in  their 
discretion.  The  Court  could  not  interfere  to  control 
that  discretion."  \_Coleridge  J.  referred  to  Rex  v. 
Bringloe  («).]  There,  upon  an  ambiguous  expression 
in  the  articles,  this  Court  held  the  charge  sufficient; 
but  the  articles  appear  to  have  been  exhibited  in  this 
Court.  No  precedent  is  shewn  for  an  application  of 
this  kind,  after  the  allowance  of  articles  of  the  peace 
by  justices;  yet,  if  this  Court  had  had  power  to  review 
their  decision  in  such  cases,  precedents  would  not  have 
been  wanting.  [Coleridge  J.  An  analogous  proceed- 
ing to  that  of  binding  to  the  peace  is  the  taking  surety 
for  good  behaviour,  which  it  appears  that  justices  are 
empowered  to  do  by  stat.  Edw.  3.  c,  1.,  on  indict- 
ment or  suspicion.  But  their  discretion  in  that  case 
must  be  exercised  according  to  Liw,  and  on  good  cause 
of  suspicion :  and  whether  the  cause  be  such  or  not 
the  Judges  of  this  Court  are  to  decide ;  Rudyard^s 
Case  As  to  the  want  of  a  jurat,  the  Court,  look- 

ing at  the  documents  returned  to  the  certiorari,  will 
now  presume  omnia  rite  acta.  [Lord  Denman  C.  J. 
You  need  not  consider  that  question.  If  there  had 
been  no  depositions  and  no  jurat,  the  exhibition  of 
articles  would  be  sufficient.  There  would  be  no  diffi- 
culty in  framing  an  indictment  for  perjury  :  and,  as  to 
the  jurat,  the  swearing  might  be  proved  aliunde.] 

Then,  even  supposing  that  this  were  not  a  case 
already  adjudicated  upon  by  the  sessions,  but  an  original 

(a)  13  East,  174.,  note  (a)  to  Bex  v.  Doherty. 
{b)  2  Venlr.  22.    See  judgment  of  Tyrrel  J. 

application. 
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application,  the  articles  are  sufficient  in  substance.  (They  184^0. 
then  commented  upon  the  facts  set  forth  in  the  articles,  ' 

The  QoEKN 

and  relied  particularly  on  the  words  extracted  from  a  againsc 

Dunk. 

letter  of  defendant,  "  If  you  refuse  this  request,  you 
will,  when  it  is  too  late,  repent  a  course,  the  conse- 
quences of  which  will  sooner  or  later  fall  on  yourself 
and  your  family,")  [^Coleridge  J.  Do  the  articles  refer 
to  the  statements  in  the  depositions,  so  as  to  shew  that 
the  facts  stated  in  those  were  known  to  the  exhibitant, 
and  tended  to  excite  her  bodily  fear  ?]  That  is,  in 
substance,  shewn;  and,  if  it  were  not,  the  justices  might 
take  into  consideration  the  articles  coupled  with  the 
depositions.  The  exhibitant  states  that  she  is  in  bodily 
fear,  and  the  depositions  support  that  statement  by 
shewino^  reason  for  the  fear. 

T/ie  Court  said  that  they  would  consider  the  case 
with  reference  to  the  sufficiency  of  the  articles  ;  and 
that,  if  they  found  them  sufficient,  the  defendant  (who 
said  he  had  further  objections  to 'make)  might  conclude 
his  argument. 

Cm\  adv.  vulL 

Lord  Denman  C.  J.,  in  the  same  term  (November 
9th),  delivered  the  judgment  of  the  court. 

Articles  of  the  peace  having  been  exhibited  before  the 
court  of  quarter  sessions  for  this  county  by  Miss  Cotdts, 
against  Richard  Dunn,  and  that  court  having  required 
him  to  find  sureties  to  keep  the  peace  and  be  of  good 
behaviour,  which  he  has  failed  to  do,  and  was  there- 
upon committed  to  prison,  he  has  sued  out  his  writ  of 
habeas  corpus  to  appear  before  us  ;  the  return  to  which 
states  this  fact  in  short  and  general  terms.    But  the 

Vol.  XII.  S  s  defendant 
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1840.       defendant  has  also  brought  before  us  by  certiorari  the 
^         original  order  of  the  court,  referring  to  and  incorporat- 
against       ing  the  articles  exhibited,  and  two  affidavits  sworn  in 

Dunn. 

support  thereof,  which  are  (as  he  maintains)  insufficient 
in  point  of  law  to  give  the  court  jurisdiction  to  compel 
him  to  find  sureties ;  and,  consequently,  insufficient  to 
warrant  them  in  sending  him  to  prison  for  his  default. 

One  of  the  grounds  on  which  we  were  urged  to  re- 
mand the  prisoner  may  be  at  once  removed.  The 
articles  were  discussed  at  length  :  and  it  was  argued 
that,  even  if  they  were  now  submitted  to  us,  with  the 
prayer  that  we  should  order  sureties  to  be  found  by 
the  prisoner,  we,  in  the  exercise  of  our  discretion, 
should  undoubtedly  feel  it  our  duty  to  take  the  step 
which  has  been  taken  by  the  court  of  quarter  sessions. 
But  against  this  point  there  is  one  decisive  observation. 
Whatever  we  might  think  of  the  defendant's  conduct, 
an  essential  part  of  it,  for  the  purpose  of  the  pro- 
secutrix, is  a  letter  written  to  herself ;  but  that  letter  is 
not  set  forth,  or  in  any  way  accounted  for ;  only  a  short 
extract  is  made,  of  very  ambiguous  meaning.  We 
should  have  required  to  see  the  entire  letter,  and  should 
not  have  acted  on  any  selection  from  it. 

Another  ground  taken  was,  that  the  court  of  quarter 
sessions  is  a  court  of  competent  jurisdiction  to  direct 
sureties  of  the  peace  on  articles  exhibited,  and  must 
therefore  have  power  both  to  exercise  a  discretion  over 
the  cases  in  which  that  security  is  sought,  and  to  decide 
upon  the  proof  of  the  facts  on  which  their  discretion  is 
exercised.  As  to  the  former  objection,  it  may  be 
enough  on  this  occasion  to  observe  that  the  Court  of 
King's  Bench  has,  in  fact,  controlled  the  decision  of  the 
justices,  whether  in  or  out  of  sessions,  to  a  much 

•greater 
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greater  degree  than  was  supposed  at  the  bar  {a).    The  1840. 
latter  requires  more  examination.   The  power  of  justices 

1  he  y,uEEN 

of  the  peace  in  this  behalf  is  traced  to  a  statute  of  against 

Dunn, 

Edw.  3.{b),  which  was  made  the  foundation  of  the  com- 
mission of  the  peace,  though  some  have  thought  that  it 
did  not  warrant  the  Crown  in  granting  so  large  an 
authority.  We  cannot  question  the  validity  of  the  com- 
mission, which  has  been  in  operation  for  centuries :  but 
neither  can  the  justices  of  the  peace,  on  the  other  hand, 
give  themselves  jurisdiction  in  any  case.  They  cannot 
go  beyond  the  terms  and  fair  meaning  of  the  com- 
mission. The  terms  were  quoted  from  BurrCs  Justice 
in  the  course  of  the  argument.  The  fair  meaning  is 
that,  if  one  person  informs  the  court,  or  a  justice  of  the 
peace,  that  he  goes  in  fear  and  in  danger  of  personal 
violence  from  another  by  reason  of  threats  employed  by 
him,  and  prays  the  protection  of  sureties  of  the  peace, 
that  protection  may  be  granted.  Unless  such  a  case 
appear,  no  jurisdiction  appears;  nor  can  we  ever  infer 
facts  necessary  to  give  jurisdiction  from  the  mere  cir- 
cumstance of  an  inferior  court  assuming  to  act  as  if 
they  possessed  it ;  least  of  all  where,  by  the  exercise  of 
a  discretionary  power  on  an  ex  parte  statement,  which 
is  not  allowed  to  be  contradicted,  a  single  magistrate 
may  deprive  the  subject  of  his  personal  freedom. 

An  opportunity  must  therefore  be  given  for  arguing 
the  validity  of  the  act  done  by  the  sessions  or  magistrate : 
and,  unless  this  may  be  done  by  means  of  the  writ  of 
certiorari,  it  could  never  be  done  at  all,  where  the 
gaoler  makes  a  general  return  to  the  habeas  corpus. 

The  prisoner  makes  this  objection  to  the  present 

(a)  Rudyar(Vs  Case,  2  Ventr.  22. 

[b)  See  1  Ed,  3.  stat.  2.  c.  16.,  34  Ed.  3.  c.  1. 
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1840.  articles.  No  threat  is  alleged  upon  them.  We  may 
^    ~         observe  that  no  precedent  has   been  found,  in  the 

The  Queen 

gainst  reports,  of  articles  of  the  peace  which  omit  to  state  in 
terms  that  the  exhibitant  was  threatened,  or  the  fact  of 
such  language  being  employed  as  the  court  could  not 
fail  to  see  conveyed  one.  Where  that  is  left  doubtful, 
as  in  Bringloe's  Case  («),  the  Court  will  not  bind  over 
the  party.  Rex  v.  Tregarthen  [h)  only  shews  that,  where 
threats  are  sworn  to,  this  Court  will  not  inquire 
whether  they  were  used  in  their  natural  sense.  Among 
cases  not  reported,  we  have  examined  the  articles  ex- 
hibited by  the  Marquess  of  Hertford  in  1825  {c).  His 
application  was  successful,  though  the  word  "threat" 
did  not  appear  in  his  articles  :  but  he  swore  that  there 
had  been  an  assault ;  and  the  defendant  had  said  that  he 
would  repeat  it  on  the  occurrence  of  an  event  which 
might  have  happened  at  any  time. 

My  brother  Coleridge  has  also  found  a  case  in  6  Mod,, 
under  the  title  of  Dennis  v.  Latie  (d),  which  bears  much 
resemblance  to  the  present.  (His  Lordship  here  read 
that  case.)  The  form  of  the  articles  does  not  appear; 
but  the  circumstances  were  very  much  stronger,  and 
would  well  warrant  her  statement  that  she,  the  mother 
herself,  had  been  threatened,  —  there  was  a  manifest 
intention  to  deprive  her  of  her  daughter  by  personal 
violence,  —  as  well  as  by  the  daughter,  that  she  appre- 
hended forcible  abduction. 

This  case  may  then  be  said  to  prove  that  the  threats 
need  not  be  by  word  of  mouth  directed  against  the  ex- 

(a)  13  East,  174.  note  (a)  to  Rex  v.  Doherty, 
(jb)  5  B.  ^  Ad.  678. 

(c)  See  p.  620.  note  {b),  post. 

(d)  6  Mod,  131. 

hibitant, 
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hibitant,  but  that  looks,  gestures,  and  conduct  may  1840 
express  them  with  equal  force ;  and  this  is  not  to  be 
denied :  but  the  invariable  rule  is  that,  where  reliance  is 
placed  on  a  general  fact  which  may  be  inferred  from 
particular  facts,  but  does  not  flow  from  them  by  neces- 
sary implication,  the  party  shall  draw  that  inference 
himself^  and  swear  to  his  belief  of  its  correctness,  and 
not  leave  the  Court  to  draw  the  inference  instead  of 
him.  If  this  prisoner's  conduct  did  not  amount  to  the 
threat  of  personal  violence,  the  justices  had  no  power  to 
bind  him  over ;  but,  if  it  did,  the  exhibitant  ought  to 
have  so  stated  in  the  articles,  which  are  defective  by 
reason  of  the  omission. 

In  arriving  at  this  conclusion  (most  reluctantly,  we 
may  add,  considering  how  seriously  the  happiness  and 
comfort  of  the  prosecutrix  may  be  placed  in  hazard  by 
the  prisoner*s  perseverance  in  the  conduct  which  has 
been  detailed),  we  by  no  means  decide  that  that  conduct 
alone  may  not  have  been  an  actual  menace  of  violence. 
On  the  contrary,  if  it  should  be  repeated,  and  then 
brought  before  us,  coupled  with  former  outrages,  in  a 
proper  form,  and  so  as  to  fall  within  the  rules  that 
have  always  hitherto  prevailed,  we  might  probably  feel 
but  little  doubt  of  the  propriety  of  the  conclusion  that 
menaces  had  been  used. 

That  the  former  proceedings  of  the  prisoner  may  be 
again  referred  to,  as  giving  a  character  to  those  of 
recent  date,  no  doubt  can  be  entertained,  notwithstand- 
ing the  argument  derived  by  him  from  stat.  31  C  2.  c,  2. 
In  the  case  of  Rex  v.  Mendez  [a)  the  prosecutor  was  al- 
lowed to  rely  on  a  fact  which  had  been  pardoned  by  the 


{a)  1  Stra.  473. 
8  S  3 
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1840.       act  of  grace,  as  an  inducement  to  the  court  to  believe 
the  defendant  a  dangerous  oerson.    The  same  reference 

The  Queen  ^ 

against  to  former  facts  was  permitted  in  Dennis  v.  Lane  {a), 
Dunn.  .  . 

and  this  is  not  inconsistent  with  stat.  31  C  2.  c.  2.,  which 
merely  prohibits  a  second  punishment  for  the  same 
offence,  but  never  intended  to  preclude  the  court  from 
forming  its  judgment  on  the  necessity  of  restraining 
outrage  on  consideration  of  all  the  circumstances  which 
make  it  probable. 

Perhaps  the  law  of  England  may  be  justly  reproached 
with  its  inadequacy  to  repress  the  mischief,  and  obviate 
the  danger,  which  the  prisoner's  proceedings  render  too 
probable;  and  we  may  naturally  feel  surprise  if  none  of 
the  numerous  police  acts  have  made  specific  provisions 
for  that  purpose.  But,  the  power  of  the  sessions  and 
of  the  justice  of  the  peace  to  make  the  order  now 
challenged  before  us  depending  wholly  on  the  words  of 
the  commission,  and  those  words  not  being  satisfied  by 
the  articles  exhibited,  we  are  bound  to  decide  that  the 
prisoner  must  be  discharged. 

Prisoner  discharged  [b), 

(a)  6  Mod.  131. 

(&)  The  reporters  are- favoured  by  Mr.  Robinson  of  the  Crown  office 
with  the  following  note  of  the  unreported  case  referred  to,  ante,  p.  618. 

Michaelmas  The  KiNG  against  The  Honourable  Augustus  Stanhope. 
term,  6  G.  4. 

Articles  of  the  peace  having  been  exhibited  by  the  Marquis  of  Hertford 
against  the  Honourable  Augustus  Stanhope,  Mr.  Brougham  and  Mr. 
Brodrick  now  informed  the  court  that  the  defendant  attended  to  put  in 
bail  to  them  ;  but  that  they  were  prepared,  first,  to  contradict  the  truth  of 
the  articles ;  secondly,  to  object  to  their  sufficiency  on  the  face  of  them. 

The  Court  said  they  were  clearly  of  opinion  that  the  truth  of  the 
articles  could  not  be  contradicted,  either  by  affidavit  or  otherwise ;  but 
that  defendant  might  either  except  to  their  sufficiency  or  tender  affidavits 

in 
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in  reduction  of  the  amount  of  bail :  Rex  v.  Boherty  (13  East,  171.  )j  and 
Lord  Fatie's  Case  (cited  ibid,  note  (a.)  ), 

The  objections  taken  to  the  articles  were,  first,  that  they  were  acconn- 
panied  by  an  affidavit  of  Sir  Richard  Bimie  in  corroboration  of  the  truth 
of  them,  which  was  against  all  precedent ;  secondly,  that  they  did  not 
actually  state  that  defendant  was  in  fear  of  bodily  harm,  which  is  indis- 
pensable;  Dalt.  Just.  c.  67,69;  Fitzherbert,  Nat.  Brev.  79  G.,  Writ  Be 
Securitate  Pads ;  and  so  is  the  constant  course  of  precedents ;  none  the 
other  way.  Here  exhibitant  only  speaks  of  his  fear  that  defendant  will 
fnake  him  (exhibitant)  conunit  a  breach  of  the  peace.  He  concludes  that 
he  applies  for  security  "  for  preservation  of  himself  from  bodily  harm, 
violence,  and  insult;"  not  saying  that  he  apprehends  it.  Besides  this, 
the  facts  stated  are  too  slight  to  call  for  the  Court's  interference.  The 
rank  of  parties  will  not  be  looked  at. 

Sir  J.  S.  Copley,  Attorney  General,  contra.  Affidavits  are  received  in 
such  cases.  One  was  received  on  exhibiting  articles  by  Lord  Sidmouth 
against  Arthur  Thistleivood.  The  facts  are  fully  sufficient  to  call  on  the 
court  to  interfere.  Benison  J.  said  the  court  would  not  look  with 
favour  to  such  applications  as  this  :  their  duty  was  to  preserve  the  public 
peace. 

Abbott  C.  J.  It  is  our  imperative  duty,  both  towards  the  exhibitant  and 
the  defendant  himself,  to  require  this  security.  It  has  been  said  we  must 
not  look  to  the  rank  of  parties  or  their  station.  That  is  not  a  just  rule. 
We  constantly  do  look  to  it  both  in  applications  for  criminal  informations 
and  in  other  cases.  We  have  Sir  Richard  Birnie's  affidavit  that  defendant 
said,  in  his  presence,  he  would  do  every  thing  in  his  power  to  annoy 
Lord  Hertford,  short  of  actual  violence.  It  is  impossible  for  a  man  to 
keep  within  the  strict  line  he  has  laid  down  for  his  own  conduct.  Ex- 
hibitant is  sworn,  when  he  exhibits  the  articles,  that  "  he  craves  se- 
curity for  the  preservation  of  his  life  and  person  from  danger ; "  that  is 
the  very  form  of  the  oath.  We  should  be  poor  guardians  of  the  public 
peace,  if  we  could  not  interfere  until  an  actual  outrage  had  taken  place, 
and  perhaps  fatal  consequences  ensued. 

The  Court  ordered  the  defendant  to  enter  into  his  own  recognizance  in 
500/.,  with  two  sureties  in  250/.  each,  for  three  years. 


1840. 

The  Queen 
against 
Dunn. 
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Wednesday,  FisHER  atid  Anotliei'  a^aiust  Lee. 

November  4tb.  ^ 

A  navigation      A  SSUMPSIT  for  monev  had  and  received,  and  on 

act  (7  G.  3. 

c.  96.)  imposed         an  account  Stated.    Plea,  Non  assumpsit.    On  the 

a  toll  on  "  every      '  \    \    r        r-t  i  t  i      i  n 

ton  of  butter  or  ti'i^l,  before  LoUma7i  j.^  at  the  last  bummer  assizes  at 
waresfm^r-  Yovk,  it  appeared  that  the  action  was  brought  to  recover 
chandizes,  and   g^^^g  alleged  to  have  been  wrongfully  taken  as  toll  at 

commodities,  n  o  ./ 

and  a  lower      Linton  Lock,  on  the  river  Ouse,  in  Yorkshire^  by  the 

toll  on  "  every  *^ 

ton  of  coals,      Commissioners  of  the  navigation,  under  stat.  7  G.  3. 

cinders,  lime 

and  limestone,   c,  96.  {o).    Sect.  37  of  that  act  enables  them  to  take,  as 

stone,  gravel 

and  manure."     toll,  at  Z>2W/072  /yOCA", 

wit^^wedges"*  "  ^o'^  every  ton  of  coals,  cinders,  lime,  and  lime- 
aT?™there^e-^^'  stone,  stone,  gravel,  and  manure,  carried  and  conveyed 
duced  to  certain  upon  the  said  river,  cuts,  or  canals,  from  below  Wid- 

dimensions  ac- 

cording  to        dington  Ings  to  the  junction  of  the  lire  and  Swale,  the 

order,  and 

squared  with  a   sum  of  4^?. ;  and  SO  in  proportion  for  any  greater  or 

pick  axe,  to  be  . 

used  as  railway  less  quantity  than  a  ton. 

behfg,^afteT^  "  -^^^  fo*'  every  ton  of  butter,  or  other  goods,  wares, 

ra?ion^\vor'th  merchandizes,  and  commodities,  carried"  &c.,  "  the  sum 

thanTiv  '                proportion  "  &c. 

wrought  stone  Xhe  defendant,  as  collector  under  the  commissioners, 

of  the  same 

weight,  were     exacted,  at  Linton  Loclc^  a  toll  of  96?.  for  istone  blocks  sent 

held  liable  to 

the  toll  as  stones  along  the  navigation  by  the  plaintiffs,  intended  for  railway 

only,  not  as  .  .   ,  .  , 

merchandize.  sleepcrs.  They  were  pieces  weighmg  each  a  quarter  of 
a  ton,  about  two  feet  square  and  one  thick,  and  shaped 
at  the  quarry,  being  cut  out  of  the  mass  with  wedges, 

{a)  "  For  making  navigable  the  river  Ouse,  from  below  Widdington  Ings^ 
at  or  near  Linton,  to  the  junction  of  the  rivers  Swale  and  Ure ;  and  for 
making  navigable  the  said  river  Sivale,  from  the  said  junction,  to  Morion 
Bridge,  and  also  the  brook  running  from  Bedale,  into  the  river  Swale,  in 
the  county  of  For^." 

and 
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and  then  rednced  to  certain  dimensions  according  to 
order,  and  squared  with  an  axe  or  pick.  A  block  so 
dressed  is  worth  8d.  or  9d.  more  than  a  stone  of  the 
same  weight  rough  from  the  quarry.  The  plaintiffs  con- 
tended that  these  blocks  were  chargeable  with  a  toll  of 
4<d.  on]y,  as  stone;"  the  defendant,  that  they  were 
"  merchandizes,"  and  9d.  the  proper  toll.  A  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
court  on  the  application  of  the  statute,  leave  being 
given  to  move  to  enter  a  nonsuit. 

Starkie  now  moved  accordingly.  The  term  stone" 
applies  only  to  the  article  in  its  rough  state,  not  when  it 
has  been  shaped,  and  its  value  increased,  by  labour. 
It  is  then  converted  into  something  not  included  under 
the  common  denomination  of  stone,  and  becomes  mer- 
chandize. \_Littledale  J.  Would  you  apply  this  to  the 
blocks  of  granite  brought  to  London  for  paving  the 
streets?]  The  same  argument  might  apply  to  them. 
In  sect.  38  of  the  act  in  question,  relating  to  the  naviga- 
tion of  the  river  Swale  and  the  Bedale  brook,  a  toll  is 
laid  on  "  merchandizes,"  and  a  smaller  toll  on  "  every 
ton  of  coals,  cinders,  lime,  and  lime-stone,  or  other 
stone,  slate,  gravel,  or  manure,  carried  or  conveyed*' 
&c.  If  the  general  term  "stone"  included  the  dressed 
as  well  as  the  unwrought  material,  it  would  have  been 
needless  to  specify  slate. 

Lord  Denman  C.  J.    We  think  that  the  articles  in 
question  were  "  stone,"  and  subject  to  the  lower  duty. 

LiTTLEDALE  J.  It  is  Very  difficult  to  draw  a  line  in 
the  manner  proposed.    Some  argument  may  be  founded 

on 
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1840.  on  the  degree  of  labour,  and  the  purposes  to  which  the 
7^  articles  are  applied  :  still  they  are  stones.    There  is  no 

Fisher  ^ 

against       grouud  for  a  rule. 

Lee. 

Williams  and  Coleridge  Js.  concurred. 

Rule  refused. 


Wednesday/      Browne  agaifist  The  Rev.  John  Dawson  and 

November  4th. 

Others. 

The  trustees  of  HpRESPASS  for  breaking  and  entering  "a  certain 

a  free  school  A 

drew  up  rules  room  OF  apartment  of  the  plaintiff,  called  the  school 

rnentofthe™  room  ; "  and  ejecting  him  from  the  possession  thereof, 
scribing^also  keeping  him  ejected  and  expelled  &c.  Pleas, 

whkhTe"^''''  1.  Not  guilty.  2.  That  the  said  room  or  apartment  in 
master  should    ^hich  &c.  "  was  not  at  the  said  time  when  &c.  the 

hold  or  be  dis- 
missed from  his  room  or  apartment  of  the  plaintiff."    Conclusion  to  the 
office.  These 

were  signed  by  Country.    Issues  thereo'n. 

by^the  rnas^ter,  The  cause  was  tried  before  Lord  Denman  C.  J.  at  the 

ready^r?  office ;  ^^^^  summer  assizes  at  Dolgelly.    The  facts  proved 

duceTbythe"  '^^^'^  Stated  in  the  judgment  of  the  court  (delivered 

trustees  on  the  ^fter  mentioned)   in    the    following   terms.  The 

trial  or  a  cause 

between  them    plaintiff  had  been  master  of  a  school  at  Corwen  (a), 

and  the  master 
(then  dis- 
missed), as  "  rules  agreed  upon  at  a  meeting  of  the  trustees,  held"  &c.    Held  that  they 
were  admissible  without  having  been  stamped  as  an  agreement. 

The  master  had  possession  of  the  school  room  for  the  purposes  of  his  office,  but  was 
summarily  dismissed  by  the  trustees  for  an  alleged  breach  of  the  rules,  and  gave  up  the 
room,  which  was  taken  possession  of  by  them  and  locked  up.  He  returned  on  the  next 
day,  broke  open  the  room,  and  held  it  for  eleven  days,  at  the  end  of  which  the  trustees 
forcibly  ejected  him.  He  then  brought  trespass,  describing  the  premises  as  "  a  room  of 
the  plaintiff."    Plea,  denying  thai  it  was  the  room  of  the  plaintiff. 

Held  that  the  plaintiff  had  not,  by  his  reentry,  a  prima  facie  right  of  possession  against 
the  trustees  as  wrong-doers ;  and  that  they  might  set  up  the  above  facts  in  defence,  without 
having  pleaded  "  Not  possessed." 

which 

(a)  The  school  was  established  under  the  will  of  Hugh  Roberts,  who 
left  money  to  trustees  to  pay  and  apply  the  interest  yearly  to  a  proper 

person 
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which  was  under  the  control  of  certain-  trustees;  and,  1840. 
as  such,  had  been  allowed  to  occupy  a  school-house, 

Browne 

the  subject  of  the  alleged  trespass.  This  had  been  against 
built  by  a  separate  subscription  :  but  it  was  admitted 
that,  for  the  purposes  of  the  cause,  it  must  be  con- 
sidered as  a  part  of  the  school  premises,  and  equally 
within  the  control  of  the  trustees.  In  1833,  and  after 
the  plaintiff's  appointment,  they  had  drawn  up  certain 
rules  [a) ;  one  of  them  provided  for  the  master's  dis- 
missal in  case  of  disobedience  to  the  rest ;  and  these 
rules  the  plaintiff  had  signed.  For  some  alleged  mis- 
conduct or  unfitness  for  his  office  he  had  been  dis- 
missed, and  acquiesced  in  the  dismissal.  This  took 
place  on  the  29th  Jiine.  The  premises  were  then 
peaceably  taken  possession  of  by  the  trustees,  and 


person  for  teaching  poor  children,  of  the  townships  of  &c.,  to  read  and 
write :  such  a  person  to  be  nominated  and  appointed  from  time  to  time 
by  the  minister,  churchwardens,  and  overseers  of  &c.,  for  the  time  being. 
There  was  no  other  clause  as  to  the  master. 

(a)  These,  in  a  notice  to  admit  documents,  served  by  defendants  upon 
plaintiiF,  were  termed  "  Certain  rules  relating  to  the  free  school  of  Cynwyd, 
agreed  upon  at  a  meeting  of  the  trustees,  held  in  the  school  room  the 
28th  day  of  October  in  the  year  1833,  and  signed  by  the  said  trustees  and 
the  plaintiff."  The  rules  were :  1.  That  ten  poor  children,  belonging 
&c.,  and  live  poor  children  of  the  parish  &c.,  be  taught  to  read  and  write 
freely  according  to  the  intention  expressed  in  tlie  will  of  Hugh  Roberts, 
deceased,  late  of  &c.  2.  As  to  the  mode  of  appointing  the  children.  3. 
That  each  child  entering  should  be  of  the  age  of  seven  years.  4.  Enforc- 
ing the  children's  attendance.  5.  "  That  the  schoolmaster  shall  conduct 
himself  soberly  and  orderly,  and  endeavour  as  much  as  in  him  lies  to  teach 
the  children  to  read  and  write  well  in  the  English  language,  and  teach  them 
to  behave  orderly  and  morally  as  well  in  as  out  of  the  school  hours ;  and 
that  he  shall  instruct  them  in  the  catechism  of  the  Church  of  England.'''' 
6.  That  the  schoolmaster  shall  attend  from  &c.  (regulating  his  hours 
of  attendance).  7.  As  to  holidays.  8.  No  free  scholars  to  remain  in 
school  more  than  three  years.  9.  "  That  the  schoolmaster  shall  conform  to 
the  above  rules ;  that  he  be  removed  from  the  situation  of  schoolmaster 
upon  sufficient  proof  of  misconduct  or  of  not  conforming  to  the  rules." 

locked 
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locked  up.  On  the  30th  the  plaintiff  returned  and 
reentered  by  force.  On  the  4th  of  July  he  was  re- 
quired by  notice  («)  to  depart ;  and,  persisting  in  re- 
maining there,  he  was  ejected  on  the  11th,  for  which 
the  action  was  brought.  The  verdict  passed  for  the 
defendants  on  the  second  plea,  which  denied  the  plain- 
tiff's possession;  the  Lord  Chief  Justice  having  told 
the  jury  that,  if  the  plaintiff  went  out  freely,  and  gave 
up  possession  to  the  trustees  on  the  29th  June^  he 
was  not,  under  the  circumstances,  to  be  considered  in 
possession,  within  the  meaning  of  the  plea,  on  the  II th 
July. 

Three  points,  discussed  at  the  trial,  were  ruled  in 
favour  of  the  defendants,  and  upon  these 

Jervis  now  moved  for  a  new  trial.  1.  The  rules 
-  should  have  been  stamped.  The  plaintiff  came  into 
the  school  under  the  will  of  Hugh  Roberts,  and  not 
upon  the  terms  introduced  by  the  rules  of  1833.  Those 
rules  were  an  agreement  between  the  schoolmaster  and 
the  trustees,  and  could  not  bind  him  unless  stamped. 
They  were  put  in  at  the  trial  as  rules  "  agreed  upon." 
{Littledale  J.  They  appear  to  be  merely  regulations.] 
2.  The  plaintiff  was  liable  to  dismissal  only  on  proof  that 
he  had  broken  the  rules.    The  trustees  could  not  turn 

(a)  The  notice,  signed  by  several  trustees  of  the  school,  and  addressed 
to  plaintiff,  informed  him  that  the  said  trustees  had,  by  resolution,  de- 
clared him  no  longer  eligible  for  the  situation  of  schoolmaster  of  the  free 
school,  inasmuch  as  he  had  often  broken  the  rules;  and  it  then  pro- 
ceeded :  "  We  hereby  give  you  notice  that,  unless  you  will  surrender  up 
the  possession  of  the  school  room  of  the  said  free  school,  with  all  other  the 
appurtenances  thereto  belonging,  upon  receipt  of  this  notice,  and  deliver 
up  the  key  of  the  said  school  room  to  the  bearer,  John  Davks,  whom  we 
hereby  authorize  to  receive  the  same,  legal  proceedings  will  be  commenced 
against  you  forthwith." 

him 


1840. 


Browne 
against 
Dawson. 
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him  out  summarily,  and  without  calling  upon  him  for  1840. 
his  defence.    [Lord  JDenman  C.  J.    I  was  of  that  opi- 

*  Browne 

nion.    But,  if  he  chose  to  go  out  rather  than  wait  for  against 

Dawson. 

such  a  proceeding,  that  alters  the  case.  And,  after  he 
had  consented  to  withdraw,  and  left  the  premises,  his 
returning  to  them,  and  taking  off  the  padlock,  and 
remaining  a  certain  time,  could  not  restore  him  to  pos- 
session.] 3.  The  defence  set  up  at  the  trial  was,  in  sub- 
stance, that  the  plaintiff  was  not  possessed  of  the  room  ; 
but  that  should  have  been  specially  pleaded.  The  de- 
claration states  merely  that  the  locus  in  quo  was  a  room 
*'of  the  plaintiff;"  the  traverse  of  that  allegation  must 
be  taken  in  the  sense  in  which  the  declaration  uses  it ; 
but  in  that  sense  any  possession  was  sufficient  ground  for 
an  action.  On  this  record  the  parties  who  could  not 
prove  any  right  were  wrong-doers.  [Lord  Den- 
man  C.  J.  You  say  that,  on  this  record,  it  is  sufficient 
if  the  plaintiff  was  in  fact  on  the  premises.]  Heath  v. 
Milward[a)  is  a  direct  authority  on  this  point. 

Cur,  adv.  mlt,- 

Lord  Denman  C.  J.,  in  the  same  term  {November 
17th),  delivered  the  judgment  of  the  court. 

Three  points  were  made  by  Mr.  Jervis  for  a  new 
trial  in  this  case.  (His  lordship  then  stated  the  facts 
of  the  case  as  they  are  set  out,  ante,  p.  624-.) 

It  was  first  objected  that  the  written  rules  could  not 
be  read  in  evidence  unstamped;  that  they  were  the 
terms  and  conditions  on  which  the  plaintiff  held  his 
situation,  therefore  constituted  an  agreement,  and  ought 
to  have  been  stamped  as  such.    We  are  of  opinion 

(a)  2  New  Ca.  98.    See  Fleming  v.  Cooper,  5  A.  ^  E.  221.  ;  Car- 
nab^  V.  ITelbi/,  S  A.  ^  E.  872. 

that 
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against 
Dawsok. 


1840.  that  there  is  no  ground  whatever  for  calling  them  an 
^  agreement  within  the  stamp  act;  no  pecuniary  value 

can  be  set  upon  it:  such  instruments  must  be  number- 
less, and  must  have  been,  and  will  be,  produced  on 
trials  again  and  again ;  it  never  has  been  the  practice 
to  stamp  them ;  and  to  insist  on  stamping  them  would 
be  full  of  inconvenience. 

It  was  then  said  that,  at  all  events,  the  trustees  could 
not  dismiss  the  plaintiff  in  the  middle  of  a  quarter, 
without  calling  on  him  for  his  defence.  What  was  the 
precise  tenure  by  which  he  held  his  office  did  not 
appear  distinctly ;  but  the  facts  and  his  own  acquiescence 
seem  to  shew  that  he  held  during  good  behaviour. 
That  acquiescence,  however,  is  an  answer  to  this  ob- 
jection ;  and  it  is  but  justice  to  add  that  there  is  no 
foundation  for  imputing  hardship  or  injustice  to  the 
trustees. 

The  most  important  objection,  however,  was  to  the 
direction  given  to  the  jury  with  regard  to  the  meaning 
of  the  second  plea.  Mr.  Jervis  urged  that  the  con- 
siderations which  that  involved  were  not  open  to  the 
defendants  under  the  language  of  the  plea;  that  they 
must  be  considered  as  wrong-doers,  as  they  set  up  no 
title ;  and  therefore  that,  as  against  them,  the  barest 
possession  was  enough  for  the  plaintiff.  Heath  v.  Mil- 
ward  (a)  was  cited  in  support  of  this  argument.  We 
think  that  case  well  decided,  and  agree  that  the  ques- 
tion of  title  is  not  to  be  raised  on  a  plea  of  possession  ; 
we  agree  also  that  this  action  is  possessory,  and  that 
possession  is  sufficient  for  the  plaintiff  in  trespass 
against  a  wrong-doer.    But  these  elementary  principles 

(a)  2  New  Ca.  98. 

must 
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must  be  understood  reasonably.    A  mere  trespasser  1840. 
cannot,  by  the  very  act  of  trespass,  immediately  and  g^^^E 
without  acquiescence,  give  himself  what  the  law  under-  against 

Dawson. 

stands  by  possession  against  the  person  whom  he 
ejects,  and  drive  him  to  produce  his  tide,  if  he  can, 
without  delay,  reinstate  himself  in  his  former  posses- 
sion. Here,  by  the  acquiescence  of  the  plaintiff,  the 
defendants  had  become  peaceably  and  lawfully  pos- 
sessed as  against  him  ;  he  had  reentered  by  a  trespass  ; 
if  they  had  immediately  sued  him  for  that  trespass,  he 
certainly  could  not  have  made  out  a  plea  denying  their 
possession.  What  he  could  not  have  done  on  the  1st 
Juli/  he  could  as  little  have  done  on  the  11th:  for  his 
tortiously  being  on  the  spot  was  never  acquiesced  in 
for  a  moment;  and  there  was  no  delay  in  disputing  it. 
But,  if  he  could  not  have  denied  their  possession  in  the 
action  supposed,  it  follows  clearly  that  they  might 
deny  his  in  the  present  action ;  for  both  parties  could 
not  be  in  possession. 

We  think,  therefore,  that  the  direction  and  the  ver- 
dict were  right :  and  there  will  be  no  rule. 

Rule  refused  (a). 

(a)  See  Newton  v.  Harland,  1  Man.  §•  G.  644. 


Carpenter  against  Mason  and  Two  Others.  Wednesday 

November  4th. 

'JpRESPASS  for  assault  and   false  imprisonment.  An  information 
Plea,  Not  guilty.  SffoT"^' 
On  the  trial,  before  Littledale  J.,  at  the  last  Nofti?io-  misapplying 

o     the  monies, &c., 

hamshire  assizes,  it  appeared  that  two  of  the  defendants  of  the  parish, 

under  stat.  4  & 
5  W.  4.  c.  76. 
s.  97.,  must  state  that  he  misapplied  them  "  wilfully." 

were 
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were  justices  of  the  peace  for  Nottinghamshire,  and 
the  third  a  constable.  The  two  justices  convicted 
the  plaintiff  upon  an  information  under  the  Poor 
Law  Amendment  Act,  4  &  5  4.  c,  76.  s.  97.  The 
information  charged  that  the  plaintiff,  relieving  officer 
and  paid  officer  of  the  Mansfield  Poor  Law  Union, 
had  "  misapplied  money  belonging  to  the  parish  of 
Sutton,^^  within  the  union,  contrary  to  the  form  of  the 
statute  in  that  case,  &c.,  whereby  he,  "  as  such  relieving 
officer,"  had  forfeited  &c.  The  plaintiff  not  paying 
the  penalty  imposed  by  the  conviction,  and  there  being 
no  sufficient  distress,  he  was  imprisoned  under  the  ma- 
gistrates' warrant;  for  which  imprisonment  the  action 
was  brought.  The  learned  Judge  was  of  opinion 
that,  as  the  information  did  not  allege  "  wilful "  mis- 
application, the  conviction  could  not  be  supported.  A 
verdict  was  found  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Hill  now  moved  accordingly.  Sect.  97  of  stat.  4  h 
5  W,  4.  c,  76.  imposes  the  forfeiture,  if  any  paid  officer 
"  shall  purloin,  embezzle,  or  wilfully  waste  or  misapply 
any  of  the  monies,"  &c.,  belonging  to  any  parish  &c. 
Waste,  to  be  punishable,  must  therefore  be  wilful :  but 
a  misapplication  which  is  merely  careless  seems  to  be 
punishable,  both  upon  principle  and  under  the  words 
of  the  section.  The  word  "  misapply  "  in  itself  imports 
fault.  [Coleridge  J.  The  words  "  purloin  and  em- 
bezzle" seem  to  point  to  absolute  criminality.  Then 
the  punishment  is  "  in  addition  to  such  pains  and  penal- 
ties as  such  person  so  offending  shall,  independently  of 
this  act,  be  liable  to."]  The  so  offending  may  be 
negligence  as  well  as  intentional  waste. 

Lord 


1840. 


Carpenter 
against 
Mason. 
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Lord  Denman  C.J.    The  word  "wilfully"  is  con-  1840. 

nected  with  "  misapply  : "  the  misapplication,  there-  ^ 

fore,  unless  wilful,  is  not  punishable.    The  word  "  mis-  agai?ist 
apply  "  does  not,  of  itself,  import  wilfulness. 

Littledale,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  refused. 


Mason. 


Branson  against  Didsbury.  Thursday, 

November  5th. 


1 


re- 


"^HIS  was  an  action  of  trover.    On  the  trial  before  The  Court 
Rolfe  B.,  at  the  last  Yorkshire  assizes,  a  verdict  a"new*trmr"^ 
was  found  for  the  plaintiff,  damages  8/.  Sosi^g'''' 

matter  to  im- 
peach the  evi- 

Knowles  now  moved  for  a  new  trial  upon  affidavits  <l^"ce  at  the 

trial,  where  the 

which,  as  he  contended,  shewed  that  evidence  given  for  damages  were 

less  than  20/. 

the  plaintiff  at  the  trial  was  untrue,  and  fraudulent  on  and  no  fraud 

,  .  imputed  to 

the  part  ot  the  witness:  but  he  admitted  that  his  am-  the  plaintiff, 
davits  did  not  shew  any  fraud  on  the  part  of  the  plain-  t^fness^caUe^d 
tiff  himself. 


Lord  Denman  C.  J.  As  no  fraud  is  imputed  to  the 
plaintiff  himself,  I  think  that  we  cannot  give  you  a  new 
trial.  When  a  verdict  is  impeached  on  account  of 
new  matter  of  fact  disclosed  by  affidavit,  the  case  falls 
within  the  spirit  of  the  rule  that,  in  general,  new  trials 
shall  not  be  granted  on  the  ground  of  the  verdict  being 
against  evidence,  where  the  damages  are  less  than  20/. 
Indeed  the  principle  seems  to  apply  most  strongly  in 

Vol.  XII.  T  t  the 
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.1840.  the  case  of  motion  on  affidavit:  and,  if  there  be  no 
'  rule  ah-eady  in  such  a  case,  we  ought  now  to  establish 

Branson  *'  ^ 

against  one. 

DlDSBURY. 

LiTTLEDALE,  WiLLTAMs,  and  CoLERiDGE  Js.  Con- 
curred. 

Rule  refused. 


Thursday, 
November  5th. 


DoDSLEY  against  Varley, 


ASSUMPSIT  for  goods  bargained  and  sold.    Plea : 
Non  assumpsit.    On  the  trial,  before  Littledale  J., 


Defendant, 
having  bar- 
gained with 
plaintiff  for  the 

purchase  of  at  the  last  Nottingham  assizes,  it  appeared  that  the  ac- 
plaintiffata  tion  was  brought  for  the  price  of  wool  bought  of  plain- 
removedk^to  defendant  through  his  agent.    After  the  pur- 

a  warehouse,     chase,  the  wool  was  deposited  on  the  premises  of  a 

used  by  defend-  '  ^  ^ 

ant  for  that       person  named  Toisonro'w,  under  circumstances  which  will 

purpose,  but 

belonging  to  a   appear  by  the  judgment  of  the  Court;  and  it  had  not 

third  party:  i-l-  J  •i  ^ 

there  the  wool   been  removed  thence,  or  paid  for,  when  the  action  was 

was  weighed  ^ 

and  packed  in    brought.    The  defendant's  counsel  urged,  among  other 

sheeting  of  the 
defendant's. 
The  course  of 
dealing  was 
that  the  wool 
remained  on 
these  premises 
till  paid  for. 

The  wool  in         Hill  now  moved,  according  to  leave  reserved,  for  a 

question  was  .      i      i  i         ,  i 

not  removed  or  rule  to  shew  cause  why  a  nonsuit  should  not  be  entered 
^^Held  that  on  the  points  taken  at  the  trial.  As  to  the  delivery, 
linden t^deU very  contended  that  none  had  taken  place,  because  the 
of  thrgoods"^^  vendor  had  never  lost  his  lien ;  and  he  cited  Baldey  v. 

within  Stat. 

29  Car.  2,  c.  3.  s.  17.,  to  ground  an  action  for  goods  sold  and  delivered,  though  the  plain- 
tiff retained  a  special  interest  in  them  (not  properly  a  lien)  in  respect  of  the  understood 
engagement  not  to  remove  them  till  paid  for. 

Parlcer 


o^yections,  that  the  evidence  did  not  shew  a  delivery 
and  acceptance  within  stat.  29  Car.  2.  c.  3.  s,  17.  Ver- 
dict for  the  plaintiff. 
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Parker  {a),  Smith  v.  Surmaji  {b),  and  Mahe7-Iey  v.  Shep-  1840. 

vardic),     [The  iudfrment  of  the  Court  renders  any  " 

further  statement  unnecessary].  against 

Vabley. 

Ctir,  adv.  vult. 


Lord  Denman  C.  J.  in  the  same  term  [November 
24th)  delivered  judgment. 

In  this  case,  which  was  moved,  on  three  grounds,  for 
a  nonsuit,  we  have  examined  our  Brother  Littledale\ 
notes,  and  are  of  opinion  there  should  be  no  rule. 
The  first  and  second  grounds  were,  that  there  was  no 
proof  of  agency  in  Bamford^  by  whom  the  wools,  the 
subject  matter  of  the  action,  were  bought,  or,  if  there 
were,  that  such  agency  had  been  countermanded  before 
the  contract  was  completed  so  as  to  satisfy  the  Statute 
of  Frauds.  (It  is  unnecessary  to  report  the  judgment 
on  these  points,  which  turned  merely  on  the  facts,  and 
was  in  favour  of  the  plaintiff.)  It  was  "contended, 
thirdly,  that  there  was  no  contract  completed  by  deli- 
very and  acceptance  so  as  to  satisfy  the  Statute  of 
Frauds.  The  facts  were,  that  the  wool  was  bought 
while  at  the  plaintiff's  ;  the  price  was  agreed  on,  but  it 
would  have  to  be  weighed :  it  was  then  removed  to  the 
warehouse  of  a  third  person,  where  Bamford  collected 
the  wools  which  he  purchased  for  defendant  from 
various  persons,  and  to  which  place  the  defendant  sent 
sheeting  for  the  packing  up  of  such  wools.  There  it 
was  weighed  together  with  the  other  wools,  and  packed, 
but  it  was  not  paid  for.  It  was  the  usual  course  for 
the  wool  to  remain  at  this  place  till  paid  for.  No  wish 
was  expressed  to  take  the  opinion  of  the  jury  on  the 

(a)  2  B.  8f  C.  37.  (b)  9  B.      C.  56\. 

(c)  10  Bing.  99. 

T  t  2  fact 
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1840.      fact  of  agency,  the  defendant's  counsel  acquiescing  in 
that  of  the  Judge,  provided  the  circumstances  would 
against      amouut  to  it  in  point  of  law.    We  agree  that  they 
might ;  therefore  all  these  must  be  taken  to  be  the  acts 
of  the  defendant.    Then,  he  has  removed  the  plaintiff's 
wool  to  a  place  of  deposit  for  his  own  wools :  he  has 
weighed  it  with  his  other  purchases  of  wools :  he  has 
packed  it  in  his  own  sheeting :  every  thing  is  complete 
but  the  payment  of  the  price.    It  was  argued  that,  be- 
cause, by  the  course  of  dealing,  he  was  not  to  remove 
the  wool  to  a  distance  before  payment  of  the  price  (a), 
the  property  had  not  passed  to  him,  or  that  the  plaintiff 
retained  such  a  lien  on  it  as  was  inconsistent  with  the 
notion  of  an  actual  delivery.    We  think  that,  upon  this 
evidence,  the  place  to  which  the  wools  were  removed 
must  be  considered  as  the  deferidanfs  warehouse,  and 
that  he  was  in  actual  possession  of  it  there  as  soon  as  it 
was  weighed  and  packed ;  that  it  was  thenceforward  at 
his  risk,  and,  if  burnt,  must  have  been  paid  for  by  him. 
Consistently  with  this,  however,  the  plaintiff  had,  not 
what  is  commonly  called  a  lien,  determinable  on  the 
loss  of  possession,  but  a  special  interest,  sometimes,  but 
improperly,  called  a  lien,  growing  out  of  his  original 
ownership,  independent  of  the  actual  possession,  and 
consistent  with  the  property  being  in  the  defendant. 
This  he  retained  in  respect  of  the  term  agreed  on,  that 
the  goods  should  not  be  removed  to  their  ultimate  place 
of  destination  before  payment.    But  this  lien  is  consis- 
tent, as  we  have  stated,  with  the  possession  having 
passed  to  the  buyer,  so  that  there  may  have  been  a 

(a)  The  evidence  of  Bamford,  the  agent,  was  (after  stating  the  deposit 
at  Townrow's)  :  It  is  a  regular  thing  for  the  wool,  when  bought,  to  remain 
where  it  is  kept,  until  it  is  paid  for. 

delivery 
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delivery  to,  and  actual  receipt  by,  him.  This,  we  think,  1840. 

is  the  proper  conclusion  upon  the  present  evidence :  and  ^ 

there  will  be  no  rule.  agai7ist 


Rule  refused. 


Varley. 


Williams  an:ainst  Burgess  and  Walcot.  Friday, 

^  November  6th. 

TRESPASS  :  first  count  for  breaking  and  entering  Sect,  i  of  stat. 
.       ^.  ^3  G.4.  C.39. 

plaintiff's  shop  &c.,  and  expelling  him  therefrom  :  enacts  that  war- 
second  count  for  carrying  away  goods  and  chattels  of  tomey  to  con- 

,  .   ..fr  fess  judgment 

Plaintltt.  shall  be  filed 

Pleas:  1.  Not  guilty.    2.  To  the  first  count,  that  "J^f , 

o  '  twenty  one  days 

the  shop  &c.  were  not  the  shop  &c.  of  plaintiff.    3.  To 

^  ^  cution:    sect.  2 

the  second  count,  that  the  goods  &c.  w  ere  not  the  goods  enacts  that,  un- 

,     ,  less  they  be 

&c.  of  plaintiff.    Issues  thereon.  "  filed  as  afore- 

On  the  trial,  before  Coleridge  J.,  at  the  last  Bristol  said  space  of 
assizes,  the  plaintiff  made  title  to  the  shop  &c.,  and  to  fromTheTxecu- 
all  the  goods  (except  as  to  the  value  of  10/.),  through  a  JlJlJgmentTJ^^ 
purchase  made  under  an  execution  levied  upon  a  war-  ^^S^^^  or  exe- 

^  cution  issued 

rant  of  attorney  executed  by  a  person  named  Evans^  to  within  the  same 

period,  they, 

whom  the  property  had  belonged.    The  warrant  of  and  the  judg- 
ment and  exe- 

attorney  was  executed  on  9th  December  1839;  and  it  cution  thereon, 
was  filed,  and  judgment  entered  up,  on  the  30th.    After  dulent  and  void 
the  sale,  Evans  became  bankrupt :  and  the  defendants  sig^ees  oTthe' 
were  his  assignees.    The  goods  were  seized  under  their  pa""fy  giv\"g the 

o  o  warrant,  a  he 

warrant.    The  counsel  for  the  defendants  contended  become  bank- 
rupt "  after  the 

that  the  plaintiff  was  barred  by  stat.  3  G.  4.  c.  39.    The  expiration  of 

twenty  one 

plaintiff,  having  given  distinct  evidence  of  his  title  to  days  next  after" 

-  iriii  T      r  7      execution  of 

the  ten  pounds  worth  ot  goods,  had  a  verdict  tor  24-1/. ;  the  warrant. 

Held,  that 
the  twenty  one 

days  for  filing  are  to  be  reckoned  exclusively  of  the  day  of  execution  :  and  that  a  warrant 
executed  on  9th  December,  and  filed  on  30th  December,  was  in  time. 

T  t  3  and 


Williams 

against 

BURGFSS. 
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1840,      and  leave  was  given  to  defendant  to  move  to  reduce  the 
damages  to  lOL 

Bompas  Serjt.  now  moved  accordingly.  By  stat. 
3  G.  4.  c.  39,  s.  1.,  every  warrant  of  attorney  to  con- 
fess judgment,  or  a  copy  thereof,  "  shall,  within  twenty 
one  days  after  the  execution  of  such  warrant  of 
attorney,  be  filed,  together  with  an  affidavit  of  the 
time  of  the  execution  thereof,  with  the  clerk  of  the 
docquets  and  judgments"  in  the  Court  of  Queen's  Bench. 
Sect.  2.  enacts  that,  "  if  at  any  time  after  the  expiration 
of  twenty  one  days  next  after  the  execution  of  such 
warrant  of  attorney,  a  commission  of  bankrupt  shall  be 
issued  against  the  person  who  shall  have  given  such 
warrant  of  attorney,  under  which  he  shall  be  duly 
found  and  declared  a  bankrupt,  then  and  in  such  case, 
unless  such  warrant  of  attorney  or  a  copy  thereof,  shall 
have  been  filed  as  aforesaid,  within  the  said  space  of 
twenty  one  days  from  the  execution  thereof,  or  unless 
judgment  shall  have  been  signed,  or  execution  issued 
on  such  warrant  of  attorney  within  the  same  period, 
such  warrant  of  attorney  and  the  judgment  and  execu- 
tion thereon,  shall  be  deemed  fraudulent  and  void 
against  the  assignees."  Here  the  execution  was  on  the 
9th  of  December^  and  the  filing  on  the  30th  of  the  same 
month.  Therefore  the  provision  has  been  complied 
with,  if  the  day  of  execution  is  to  be  taken  exclusively 
and  the  day  of  filing  inclusively ;  but  not,  if  the  day  of 
execution  be  taken  inclusively  and  the  day  of  filing  ex- 
clusively. Stat.  23  G.  3,  c,  70,  5,  30,  forbids  the  suing 
out  of  certain  writs,  "  until  one  calendar  month  next 
after "  the  delivery  of  a  notice :  and  it  was  held  that 
the  month  began  with  the  day  of  the  service  of  notice ; 

Castle 
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Castle  V.  Burditt  (a).  There  the  Court  affirmed  the 
rule,  "  that  where  the  computation  is  to  be  made//'OW 
an  act  done,  the  day,  when  such  act  was  done  was  to  be 
included."  The  same  doctrine  was  applied,  in  Glas- 
sington  v.  Rawlins  {b\  to  sect.  2  of  the  bankrupt  act, 
21  Jac.  1.  c.  19.,  where  the  words  are  "shall  after  his 
or  her  arrest  lie  in  prison  two  months  or  more,"  and  the 
party  is  declared  a  bankrupt  "  from  the  time  of  his  or 
her  said  first  arrest."  \_Coleridge  J.  referred  to  Pellew 
V.  The  Hundred  of  Wonford  (c).  Littledale  J.  In  Ex 
parte  Fallon  {d),  under  the  Annuity  Act,  17  G.3.  c.  26. 
5.  1.,  which  directs  that  a  memorial  of  the  deed,  &c., 
"  shall,  within  twenty  days  of  the  execution  of  such 
deed,"  &c.,  be  inrolled,  it  was  held  that  this  means 
twenty  days  exclusive  of  the  day  of  execution.]  Under 
Stat.  2  G.  2,  c.  23.  5.  23.,  which  directs  that  no  attorney 
shall  sue  for  fees  "  u?itil  the  expiration  of  one  month 
or  more  after  "  deliver}^  of  a  bill,  it  was  held  that  the 
day  of  delivery  was  to  be  reckoned  exclusively;  Blunt 
V.  Heslop  (e) :  but  Patteson  J.  there  expressly  avoids 
laying  down  the  same  rule  as  to  cases  where  an  act  is 
to  be  done  "  within  "  a  certain  time  after  another  act. 
{^Coleridge  J.  Kere  sect.  2  refers  to  a  bankruptcy  after 
the  expiration  of  the  twenty  one  days.]  In  Lester  v. 
Garland  {g)  Sir  W.  Grant,  M.  R.,  seems  to  favour  the 
distinction,  that,  where  the  day  is  to  be  included,  the 
act  done  is  an  act  to  which  the  party,  against  whom  the 
time  runs,  is  privy.  That  is  the  case  here.  The 
general  rule  of  practice,  under  B,,  Hil.  2  W.  4?.  viii.  [h], 


1840. 

Williams 

against 
Burgess. 


(a)  3  T,  R.  623. 
(c)  9  B.^  C.  134. 
(e)  S  A.^  E.  577. 
{h)  3  B.  ^  Ad.  393. 


(b)  3  East,  407. 
{d)  5  T.  R,  283. 
(g)  15  Ves,  248. 
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is  certainly  to  reckon  the  first  day  exclusively  and  the 
last  inclusively:  that,  however,  does  not  explain  the 
statutory  use  of  the  word  "  within."  (He  also  moved 
on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence). 

Lord  Denman  C.  J.  I  think  Ex  parte  Fallon  [a) 
decides  the  point  of  law,  that  the  day  of  execution  must 
here  be  reckoned  exclusively.  In  that  case  the  words  iu 
question  were  within  twenty  days  of  the  execution." 
Here  the  words  are  "  within,  twenty  one  days  after"  and 
"  within  the  said  space  of  twenty  one  days  fromr  It  is 
impossible  to  distinguish  the  two  cases,  upon  the  word- 
ing :  and  no  distinction  can  be  suggested  from  the 
nature  of  the  two  provisions.  We  should  not  be  justi- 
fied in  encouraging  doubts  where  it  is  so  desirable  to 
•»    have  a  certain  rule. 

LiTTLEDALE  J.  Qucstious  of  this  kind  have  arisen 
upon  different  acts ;  but  I  think  that  Ex  parte  Eat-- 
Ion  (a)  must  decide  this  case,  after  and  of  really  mean- 
ing the  same.  There  Buller  ^,  relies  on  what  is  said 
in  ^  Inst,  674.  upon  stat.  27  H,S.  c.  16.  s,  1.,  which, 
however,  does  not  quite  bear  him  out.  In  that  statute 
it  is  enacted  that  the  enrolment  of  a  bargain  and  sale 
shall  "  be  had  and  made  within  six  months  next  after 
the  date  of  the  same  writing  indented,"  which  raises  a 
very  different  question.  But  Lord  Keni/oji  appears  to 
decide  without  reference  to  that  authority. 

Williams  and  Coleridge  Js.,  concurred. 

Rule  refused. 

(a)  5  T.  R.  283. 


1840. 


WlIiLIAMS 

against 

BUKGESS. 
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Barry  and  Another  against  Longmore.  Saturday, 

November  7th. 

TROVER  for  100  reams  of  cartridge  paper.     Pleas.  Where  goods 
deposited  at  a 

1.  Not  Guilty.    2.  Plaintiffs  not  possessed.  wharf  are  sold 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  and^hegTver' 
sittings  in  London  after  last  Trinity  term,  it  appeared  the  wharf-^ 
that  the  defendant,  a  wharfinger,  received  the  paper  '"p'f'  P^y^"g 

'  o     »  ^  ^       s\\  charges  up 

in  question  at  his  wharf,  in  Thames  Street^  from  Reuben  to  that  time,  the 

^  wharfinger  can- 

Hunt,  a  paper  maker  in  Oxfordshire,  on  July  19th,  not  claim  a  lien 

against  him  for 

1839.    Defendant  was  in  the  habit  of  receiving  goods  subsequent 

.         ,  charges  in  re- 

from  Hunt,  and  kept  a  running  account  with  him  for  spectofsuch 
wharfage  and  warehouse  rent,  which  was  settled  at  the  ground  tharno 
usual   quarter  days.     Hunt  sold  the  paper  to  the  ^^eiiverj  order 

I  J  r  r  vvas  lodged, 

plaintiffs  on  July  19th,  1839,  and  was  paid  by  them  on  and  the  notice 

*  ^  '  '  tr  J  merely 

the  following  day.  On  July  20th,  Himt  went  to  the  oral, 
defendant's  wharf  and  personally  gave  notice  there  of 
the  sale.  The  notice  reached  the  defendant,  who  after- 
wards enquired  at  the  plaintifls'  premises  when  they 
would  take  away  their  paper;  but  no  communication 
was  made  to  defendant  in  writing,  nor  any  delivery 
order  lodged.  On  July  25th,  1839,  Hunt  accepted  a 
bill  drawn  by  defendant  for  the  amount  due  to  him  up 
to  the  preceding  Midsummer.  The  bill  was  dishonoured, 
and,  three  days  afterwards  [October  31st),  Hunt,  being 
in  difficulties,  called  a  meeting  of  his  creditors.  On  ' 
November  1st,  the  plaintiffs  demanded  the  paper  of  the 
defendant,  producing  a  delivery  order  from  Hunt, 
dated  July  19th;  and  they  tendered  the  amount  (10/.) 
of  defendant's  charges  for  wharfage,  &c.  from  Mid- 
summer to  July  20th.     The  defendant  insisted  on  a 

lieu 
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1840.       lien  for  all  his  charges  down  to  the  serving  of  the 
delivery  order,  which  considerably  exceeded  the  sum 

Barry 

against       tendered.     The  Lord  Chief  Justice  held  that  .no  lien 

LONGMORE. 

was  maintainable  after  the  notice  on  Jul^  20th,  but  he 
gave  leave  to  move  to  enter  a  nonsuit,  and  the  plaintiffs 
had  a  verdict. 

Plait  now  moved  according  to  the  leave  reserved. 
The  course  of  business  is,  when  goods  lying  at  a  wharf 
are  sold,  tliat  the  vendor  gives  a  delivery  order  to  the 
vendee,  who  lodges  it  with  the  wharfinger.  Till  that  is 
done,  the  wharfinger  is  responsible  to  the  vendor  for 
the  goods,  and  they  remain  at  the  wharf  in  his  name. 
The  written  order,  when  delivered,  is  the  wharfinger's 
protection  in  suffering  a  new  party  to  take  possession ; 
a  mere  verbal  notice  is  not  equivalent.  The  lien, 
therefore,  against  Hunt,  in  this  case,  ran  on  till  the 
delivery  order  was  presented. 

LiTTLEDALE  J.  I  am  of  Opinion  that  the  ruling  was 
right.  The  lien  claimable  in  this  case  began  only  from 
Midsummer  1839;  and  10/.  was  tendered,  covering  the 
,  subsequent  charges  down  to  JuIt/  20th.  The  defendant 
could  not  claim  more ;  for,  although  no  delivery  order 
had  been  served,  yet,  as  the  sale  had  been  notified 
to  the  defendant  (whether  by  Hunt  or  the  plaintiffs 
themselves,  is  immaterial),  he  had  notice  of  the  change 
of  property,  and  could  not  allege  any  further  lien. 

Lord  Denman  C.  J.,  Williams  and  Coleridge  Js. 
.  concurred. 

Rule  refused. 
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Douglas  against  Holme.  Saturday, 

November  7th. 

THIS  was  an  action  for  money  lent.  An  T.  o.  u.  is 

sufficient  prima 

On  the  trial,  before  Gurney  B.,  at  the  last  assizes  facie  evidence 

r      o  ^  '     'rr>i  i  p     p      ^"  action  for 

for  Sussex^  the  plaintifi  s  case  rested  on  the  proof  of  money  lent, 
defendant's  handwriting  to  an  I.  O.  U.  for  250Z.  value  n^o°"fddressed, 
received.    It  was  not  addressed  to  any  person  by  name.  be^gi"ven  that 
Platte   for   the  defendant,  contended  for  a  nonsuit,  u.  means  the 

plamtiif,  except 

arfjuinff  that  the  instrument  might  have  been  mven  by  his  producing 

°      °  ^  ®  .  the  document. 

defendant  to  some  third  person,  and  by  him  handed  to 
plaintiff  for  the  purpose  of  bringing  this  action ;  and, 
if  so,  the  action,  being  for  money  lent,  could  not  be 
maintained.  Gurney  B.  refused  to  nonsuit,  being  of 
opinion  that  the  production  of  the  paper  by  plaintiff  was 
prima  facie  evidence  that  it  had  been  given  to  him  by 
defendant,  and  that  the  defendant,  if  he  had  handed  it 
to  a  third  person,  might  prove  that  transaction.  The 
learned  Judge  left  the  case  to  the  jury  upon  the  facts ; 
and  they  found  a  verdict  for  the  plaintiff. 

Flatty  in  this  term  {a\  moved  for  a  new  trial  on 
affidavits,  and  on  account  of  misdirection,  repeating  the 
objection  taken  at  the  trial ;  but  he  admitted  that  he 
did  not  much  rely  on  this  latter  ground. 

Rule  nisi  on  the  first  ground ;  on  the  other 

Cur,  adv,  mlf, 

(a)  November  5th.    Before  Lord  Denman  C.  J.,  Littledale,  Williams^ 
and  Coleridge  Js. 


Lord 
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Lord  Denman  C.  J.,  now  delivered  judgment.  This 
point  has  been  decided  by  the  Court  of  Common  Pleas 
in  Curtis  v.  Richards  (a) ;  and  we  hold  ourselves  bound 
by  that  ruling. 

PlaU  suggested  that  in  that  case  there  was  some  inde- 
pendent evidence 'against  the  defendant. 

Lord  Denman  C.  J.  That  is  so  ;  but  we  think  the 
judgment  decisive  as  to  the  effect  of  the  instrument 
itself. 

Rule  (on  this  point)  refused. 

(a)  1  Man.  <^  G.  46. 
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against 

Holme. 


November  7  th.  The  Apothecaries'  Company  against  Harri- 


son. 

Where  parties,  f^EBT  for  penalties  incurred  (under  stat.  55  G.  3- 

on  the  trial  of  JLr  ^ 

an  action  for  c.  194.)  by  practising  as  an  apothecary  without  a 

several  penal- 
ties, agree  that  Certificate.    The  declaration  contained  several  counts  for 

be  given  for  distinct  penalties.    On  the  trial,  at  the  Worcester-  Sum- 

fe"ndarit^under-  "^^^  assizes,  1839,  it  was  agreed  between  the  parties 

taking  not  to  ^j^^^       plaintiffs  should  take  a  verdict  for  one  penalty 

repeat  the  act  ^                                                                      r  j 

complained  of,  only,  the  jurv  beino^  discharged  as  to  the  other  counts: 

and  plaintiff  J     J          n               &  ' 

that,  unless  he  but  that  no  execution  should  issue  unless  the  defend- 

does  so,  exe-  ^ 

cution  shall  not  ant  should   practise  again.     The  verdict  was  taken 

issue,  it  is  an  i,                                i-i  at 

implied  term  accordmgly  ;  and  the  plamtiiis  signed  judgment.  Alter- 
contrary  being^  wards,  a  dispute  arising  as  to  the  terms  which  had 
dXndrnt^haU  agreed  upon  («),  the  defendant  brought  a  writ  of 

not  bring  error : 

so"the^C(Hirt''  '^''^  question  turned  upon  v^ords,  not  stated  above,  which  the 

will  quash  the  parties  respectively  alleged  to  have  formed  part  of  the  agreement ;  but 

writ  as  issued  tl)ey  are  not  material  to  the  point  here  reported, 
against  good 

faith.  error. 
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error.    Notice  of  the  allowance  of  the  writ  of  error  was  1840. 
served  on  December  17th:  on  the  24th  the  plaintiffs 

*  The 

were  served  with  a  summons  to  shew  cause  why  they  Apothecaries' 

Company 

should  not  carry  in  the  judgment  roll,  which  they  did  against 

Mil  Harrison. 

on  December  30th ;  and  the  record  was  transcribed,  and 
delivered  to  the  clerk  of  the  errors,  January  3d.  In 
Hilary  term,  1840,  R.  V,  Richards  obtained  a  rule  to 
shew  cause  why  the  writ  of  error  should  not  be  quashed, 
or  all  proceedings  thereon  and  on  the  allowance  thereof 
be  stayed,  the  writ  having  been  issued  against  good 
faith  (a),  and  why  the  defendant  should  not  pay  the 
costs  of  this  application. 

Whateley  now  shewed  cause.  First,  the  plaintiffs 
come  too  late;  the  application  should  have  been  made 
before  so  much  expense  had  been  incurred  in  pro- 
secuting the  writ  of  error.  Secondly,  a  writ  of  error  is 
demandable  of  right,  and  there  must  be  a  very  strong 
case  to  induce  the  Court  to  control  that  right ;  Bleasdale 
v.  Darby  (b).  Here  a  compromise  is  relied  upon ;  but  the 
rule  is  that  a  party  may  bring  error,  unless  his  doing  so 
would  be  contrary  to  express  agreement;  Camden  v. 
Edie{c),  Wade  V.  Rogers  {d);  and,  when  it  is  said  that 
prosecuting  such  a  writ  would  be  against  good  faith, 
the  meaning  is  that  it  would  be  contrary  to  specified, 
not  implied,  terms.  In  Best  v.  Gompertz  [e),  where  a  writ 
of  error  was  held  no  supersedeas  because  sued  out  against 
good  faith,  the  defendant  had  undertaken  in  terms  not 
to  bring  error  :  and  in  Brown  v.  Lord  Granville  (g),  a 

(a)  Also  because  defendant  had  not  put  in  bail ;  and  on  an  objection 
to  the  notice  of  allowance. 

(6)  9  Pnce,  606.  (c)  \  H,  Bl.21. 

{d)  2  W.  Bl  780.  (e)  2  Cro.  ^  M.  427.    S.  C.  4  Ti/rwh.  280. 

(g)  2  JDowl.  P,  a  796. 

similar 


6U 


1841, 


The 
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Company 
against 
Harrison. 
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similar  case,  it  had  been  agreed  that  the  judgment  of 
this  Court  on  a  demurrer  should  "  bind  the  parties." 

2?.  V.  Richards,  contra.  Assuming  that  the  applica- 
tion were  late,  yet,  if  the  defendant  has  proceeded  in 
contravention  of  his  agreement,  he  has  incurred  the 
expense  by  his  own  fault.  It  is  not  necessary  for  this 
application  that  the  defendant  should  have  agreed  ex- 
pressly to  bring  no  writ  of  error.  In  Cave  v.  Masey  {a) 
the  defendant  had  obtained  time  to  plead  on  condition 
of  giving  judgment  of  Michaelmas  term ;  judgment  of 
that  term  was  obtained  ;  but  the  defendant  brought  a 
writ  of  error,  not  returnable  within  the  term ;  and  this 
Court  quashed  the  writ,  as  contrary  to  the  engagement. 
The  plaintiffs  here  do  not  seek  to  issue  execution,  at 
least  without  a  further  application  to  the  Court. 


Lord  Denman  C.  J.  We  cannot  look  at  the  present 
agreement  without  seeing  that  the  verdict  taken  was 
intended  to  be  followed  up  by  a  final  judgment.  This 
is  the  only  reasonable  construction.  When  a  defend- 
ant is  sued  for  several  penalties,  and,  by  compromise, 
escapes  with  only  one,  the  parties  cannot  be  supposed 
to  have  meant  that  the  judgment  on  that  one  should  be 
open  to  a  writ  of  error.  If  the  plaintiffs  had  known 
that  such  a  course  was  reckoned  upon,  they  would  have 
proceeded  for  all  the  penalties.  The  suing  out  this 
writ  is  a  breach  of  faith,  because  it  is  a  breach  of  the 
only  reasonable  construction  of  the  agreement. 


(a)  3  B.  ^  C.  735. 


Little DALE, 
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LlTTLEDALEj    WiLLIAMS,    and    CoLERIDGE  Js.    COn-  1840. 

cur red. 

The 

Rule  absolute,  with  costs.  Apothecaries' 

Company 

against 
Harrison. 


EaSTON's  Case.  Monday, 

November  9th. 

JfOHN  E ASTON  was  convicted  before  two  magis-  Apartysen- 

trates  of  the  town  and  county  of  Southampton,  under  justicL^toVm" 
stat.  4.  &  5  rr.  4.  c.  13.  s.  2.  (a),  and  sentenced  to  be  ^313- 
imprisoned  and  kept  to  hard  labour  for  nine  calendar 

*■         .  ^  bmujxgling 

months  in  the  house  of  correction  for  the  said  town  and  Act, 4&5/r.4. 

c.  13.  s.  2.,  is 

county.  The  prisoner  was  brought  up  by  habeas  corpus     execution  in 

a  criminal  mat- 

before  Patteson  3.,  and,  on  16th  December  1839,  was  ter;anda 

Ti  -iii'Tii-  -i  r-       •!  habeas  corpus 

discharged  by  his  Lordship,  upon  a  defect  in  the  war-  directed  to  the 

r  •  1  T  •         f        1        /-^  gaoler  to  brincr 

rant  oi  commitment,  the  solicitor  tor  the  Customs      his  body, 
attending  before  the  learned  Judge,  and  opposing  the  from  fhe^clown 
discharge.   It  was  afterwards  discovered  that  the  habeas  , 

o  But,  where 

the  solicitor  for 

the  Customs  attended  before  a  judge  on  the  hearing  of  the  return  to  such  habeas  corpus, 
and  opposed  the  prisoner's  discharge,  but  did  not  take  the  above  objection,  and  the  judge 
discharged  the  prisoner  for  a  defect  in  the  warrant  of  commitment,  it  was  held  too  late  to 
object  afterwards,  on  the  part  of  the  Crown,  that  the  habeas  corpus  had  issued  from  tlie  civil 
side  :  and  this  Court  refused,  at  that  stage  of  the  proceedings,  to  rescind  the  order  for  the 
discharge. 

# 

(a)  Stat.  3  &  4  fr.4.  c.  53,  sects.  2,  3.  5,  makes  vessels  liable  to  forfeit- 
ure under  certain  circumstances.  Sect.  48  enacts  that  every  subject  of  his 
Majesty  found  on  board  a  vessel  liable  to  forfeiture  under  certain  of  such 
circumstances  shall  forfeit  100^,,  and  (sects.  79,  85)  be  liable  to  imprison- 
ment, in  case  of  non-payment.  Stat.  4  &  5  W.  4.  c.  13.  s.  1.  repeals  so 
much  of  the  previous  act  as  imposes  a  pecuniary  penalty  for  the  offences 
after  mentioned;  and  sect.  2  enacts  that  every  subject  of  his  Majesty 
found  to  have  been  on  board  a  vessel  liable  to  forfeiture  under  the  above- 
mentioned  circumstances  "  shall,  upon  being  duly  convicted  of  any  of 
the  said  offences  before  any  two  justices  of  the  peace,  be  adjudged  by  such 
justices  for  the  first  offence  to  be  imprisoned  in  any  house  of  correction, 
and  there  kept  to  hard  labour,  for  any  term  not  less  than  six  nor  greater 
than  nine  calendar  months." 


corpus 
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1840.       corpus  was  not  taken  out  of  the  Crown  office,  but  had 
issued  on  the  civil  side  of  the  Court,  which  fact  was 

iTON  s  Case. 

not  known  to  the  law  officers  of  the  Customs  at  the  time 
of  the  hearing  before  the  learned  Judge.  On  20th  De- 
cemher^  his  Lordship,  upon  representation  of  the  above 
facts,  issued  an  escape  warrant,  which  he  afterwards,  on 
6th  January  1841,  recalled,  authorizing  at  the  same  time 
an  application  to  the  Court  in  banc.  The  warrant  of 
commitment  was  amended  on  19th  December  1839, 
under  sect.  90  of  stat.  3  &  4      4.  c,  53. 

On  affidavit  of  the  above  facts,  T.  F.  Ellis,  in  Hilary 
term  last,  obtained  a  rule  calling  on  Easton  to  shew 
cause  why  the  writ  of  habeas  corpus  should  not  be  set 
aside  for  irregularity,  and  the  order  of  the  learned 
Judge,  of  16th  December  1839,  be  rescinded,  and  why  a 
warrant  should  not  issue  to  retake  Easton, 

Piatt  and  M.  E.  Smith  now  shewed  cause.  First,  it 
was  not  necessary  that  the  habeas  corpus  should  issue 
from  the  Crown  side.  Li  jEjc  parte  Beeching  [a)  it  was 
held  that  a  return  of  an  apprehension  and  detainer 
under  a  charge  of  smuggling  might  be  traversed,  under 
stat.  56  G.  3.  c.  100.  ss,  3,  4.,  as  not  being  in  a  criminal 
matter.  The  Judges  of  the  Court  of  Common  Pleas 
might  issue  the  habeas  corpus :  yet  in  that  Court  there 
is  no  Crown  side.  But,  secondly,  the  objection  should 
have  been  taken  when  the  solicitor  for  the  Customs  ap- 
peared before  the  Judge :  it  is  now  too  late  to  object  to 
the  supposed  irregularity. 

Sir  J.  Campbell,  Attorney  General,  and  T,  E.  Ellis, 
contra.    As  to  the  second  point,  it  is  sworn  that  the 

(a)  4  J?.  ^  C.  136. 

solicitor 
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solicitor  for  the  Customs  did  not  know  of  the  irregu-  1840. 
larity  at  the  time  of  the  hearing.    He  was  not  in  pos- 

''  °  Easton's  Case. 

session  of  the  habeas  corpus,  which  was  issued  to  the 
gaoler,  and  not  served  on  the  custom  house  officers. 
But  this  question  has  become  unimportant,  as  the  time 
of  imprisonment  has  expired ;  and  all  that  is  wished,  on 
the  part  of  the  Crown,  is  that  the  Court  should  decide 
the  first  point,  whether  the  rule  be  discharged  or  made 
absolute.  As  to  that  point.  Ex  parte  Beeching  {a)  ap- 
pears, by  the  argument,  to  have  been  a  case  where 
the  prisoners  were  detained  in  order  to  be  proceeded 
against  for  pecuniary  penalties  in  the  Exchequer,  under 
Stat.  24  G.  3.  c.  47.  and  stat.  45  G.  3.  6\  121.  The 
decision  is  founded  on  this :  and  The  Attorney  General 
V.  BoW7nan  (b)  (on  the  authority  of  which  Ex  parte 
Beeching  {a)  was  decided)  was  a  revenue  prosecution 
for  penalties.  So  the  question  in  Himtley  v.  Lus- 
combe  (c)  arose  on  a  committal  in  default  of  payment 
of  penalties.  Here  there  is  no  pecuniary  penalty,  but 
a  commitment  in  execution  upon  conviction  for  an 
offence.  The  party  has  never  been  a  debtor  to  the 
Crown.  \_Coleridge  J.  Under  stat.  3  &  4  ^.  4.  c.  53. 
s.  48.  the  punishment  was  a  pecuniary  penalty :  now, 
under  stat.  4  &  5  IV.  4.  c.  13.  s.  1.,  the  offence  is  the 
same,  though  the  punishment  be  different.]  The  dis- 
tinction between  civil  and  criminal  matters  rests  entirely 
on  the  mode  in  which  the  law  visits  the  particular  case : 
that  was  the  real  criterion  in  Ex  parte  Beeching  {a)  and 
The  Attorney  General  v.  Bowman  (Z>).  If  an  act  which 
was  not  an  offence  before  a  particular  statute  be  made 

(a)  4:  B.^  C.  136*. 

{b)  Note  (a)  to  Huntley  v.  Luscombe,  2  B.  ^  P.  532. 
(c)  2  B.  8^  P.  530. 

Vol.  XII.  U  u  punishable 
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1840.      punishable  by  that  statute,  it  is  thereby  made  a  crime. 

The  Court  will  decide  this  point,  though  the  imprison- 
Easton's  Case.  ^  °  ^ 

ment  cannot  now  be  inflicted,  as  it  will  hear  rules  for 

quo  warranto  discussed  under  the  Municipal  Corpora- 
tion Act,  Stat.  5  &  6  ^.  4.  c.  76.,  though  the  period  of 
office  have  expired.  The  distinction  between  the  Crown 
and  civil  side,  in  issuing  a  habeas  corpus,  was  con- 
sidered important  by  this  Court  in  Taylor^s  Case  {a). 
If  this  be  a  civil  matter,  many  of  the  points  raised,  as 
to  controverting  the  truth  of  the  return,  in  Leonard 
Watson* s  Case  {b\  upon  stat.  56  G.  3.  c,  100.,  might 
come  into  discussion. 


Lord  Denman  C.  J.  This  must  be  called  a  criminal 
matter  :  the  party  is  sentenced  to  imprisonment  with 
hard  labour,  which  puts  the  point  beyond  a  doubt. 
That  being  so,  the  regular  course  undoubtedly  is  for 
the  writ  to  issue  on  the  Crown  side.  That  should 
always  be  done  in  such  cases,  because  parties  may  de- 
sire to  search  the  proper  office  in  order  to  learn  whether 
the  writ  has  issued.  In  Taylor^s  Case  (a)  it  appears 
that  the  Court  itself-jtook  a  similar  objection,  on  the 
suggestion  of  the  Master.  In  this  instance,  however,  I 
think  we  must  treat  the  objection  as  waived.  For  we 
cannot  but  consider  the  solicitor  for  the  Customs  as  ap- 
pearing before  the  Judge  in  the  character  of  an  adverse 
party:  and,  his  attention  being  called  to  the  writ,  he 
might  then  have  taken  the  objection. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE  Js.  Con- 
curred. 

Rule  absolute. 

(a)  3  East,  232.  (6)  9  A.  ^  E.  731, 
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1840. 


George  Field  against  George  Adames,  John  Tuesday, 

T)  m  TT  J  T^l  r\A.^  November  10th. 

Bailey,  Fhomas  Heather,  and  Ihree  Others. 

'JpRESPASS.    The  first  count  charged  that  defend-  To  a  plea  in 

ants,  on  &c.,  assaulted  plaintiff,  struck  him  several  fyingThetakhig 
blows,  threw  him  down,  &c.  oJhe?chat* 

Plea,  by  George  Adames,  John  Bailey,  and  Thomas  f'^';^,^™^?^ 

Heather  (a\  that  G.  Adames,  before  and  at  the  time  good  replication 

^  '  that  the  horse, 

when  &c.,  was  lawfully  possessed  of  a  certain  close  &c.,  cart,  and  chat- 
tels were,  at  the 

situate  &c. ;  and  that,  just  before  the  time  when  &c.,  to  time  of  the 

_  .      ,  ,  p  .  distress,  in  the 

Wit  &c.,  two  certain  horses,  and  two  sets  or  harness,  actual  pos- 
one  prong,  and  one  shovel,  were  wrongfully  in  the  u^nder^th"  per 
said  close  in  which  &c.,  doinff  damanje  to  G.  Adames  ^^"^^  ^^^^ 

and  then  being 

there,  whereupon  G.  Adames,  and  Bailey  and  Heather  "^^d  by,  the 

,  ,  plaintiff.  Ac- 

as  his  servants  and  by  his  command,  afterwards  and  tual  danger  of 

•         1    r  •!     •  o  •    o  -1   breach  of  the 

just  before  the  said  time  when  &c.,  to  wit  &c.,  seized  peace  need  not 

and  took  the  said  horses,  harness,  prong,  and  shovel,  in  So.^Fthe  de- 

the  said  close  of  G.  Adames,  so  doing  damage  there  as  piain*'of"an°ai". 

aforesaid,  as  a  distress  for  the  said  damage.    And  G.  sault,  andthe 

c5  plea  justify,  on 

Adames^  and  Bailey  and  Heather  as  his  servants  and  by  the  ground  that 

^    plaintiff  was  in- 

his  command,  were  then,  to  wit  &c.,  about  to  lead,  terfering  to  in- 
terrupt the  dis- 

drive,  and  carry  away  the  said  horses,  harness,  prong,  tress. 

J    I  p  ,  .       ,  .  ,  Rejoinder, 

and  shovel,  out  oi  the  same  close  in  which  &c.,  to  a  cer-  averring  that 

tain  common  pound  in  the  said  county,  within  the  wererirtht'^ 

hundred  where  the  said  distress  was  taken,  to  impound  Jlkfn^Vnplain 

the  same  there,  and  keep  the  same  impounded  till  G.  t'^'s possession, 

.   ^  ^  &c,,  for  the 

Adames  should  be  reasonably  satisfied  for  the  said  da-  pu/pose  of 

being,  and  were 

mage  so  done  by  the  horses,  &c.,  as  it  would  have  been  then,  used  in 

doing  the 
damj 

(a)  The  other  defendants  pleaded  Not  Guilty  to  the  first  count.  bad. 

U  u  2  lawful 
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184-0.  lawful  for  G.  Adames,  Bailey,  and  Heather  to  do  for  the 
"^T^^  cause  aforesaid.  And,  because  the  plaintiff  afterwards, 
against       ^nd  iust  before  the  time  when  &c.,  to  wit  &c.,  unlaw- 

A  DAMES, 

fully  interfered  with  and  interrupted  the  said  G.  Adames, 
Bailey,  and  Heather  in  proceeding  with  the  said  dis- 
tress, and,  at  the  tinne  when  &c.,  stayed  and  continued 
interfering  with  and  interrupting  them  as  aforesaid,  G. 
Adames,  and  Bailey  and  Heather  as  his  servants  and  by 
his  command,  thereupon,  in  defence  of  the  right  of  G. 
AdameSf  and  of  Bailey  and  Heather  as  his  servants  and 
by  his  command,  to  proceed  with  the  said  distress  da- 
mage feasant  as  aforesaid,  at  the  time  when  &c.,  gently 
laid  their  hands  &c.,  and  did  then  remove  plaintiff  from 
his  said  interfering  with  and  interrupting  &c.,  and  in  so 
doing  did  then  necessarily  a  little  assault  &c.,  which  are 
the  same  &c.  Verification. 

Replication  (a).  That  one  of  the  horses,  one  of  the 
sets  of  harness,  and  the  prong  and  shovel,  were,  at  the 
time  of  the  seizing  thereof  as  a  distress,  a  horse,  set  of 
harness,  prong  and  shovel,  of  plaintiff,  and  were  then  in 
the  actual  possession  of  plaintiff,  apd  then  under  his 
personal  care,  and  were  then  being  actually  used  by 
plaintiff;  and  that  the  other  of  the  horses,  and  the  other 
set  of  harness,  were,  at  the  time  of  the  seizing  thereof 
as  a  distress,  a  horse  and  harness  of  one  Edward  Field, 
and  were  then  in  the  actual  possession  of  the  said  E, 
Field,  and  under  his  personal  care;  and  were  then  being 
used  by  E.  Field :  wherefore  plaintiff,  in  his  own  right, 
and  as  the  servant  and  by  the  command  of  E,  Field, 
did  interfere  &c.,  and  staid  and  continued  &c.,  as  it  was 
lawful  &c, 

(a)  There  was  also  a  new  assignment,  of  excess,  to  the  above  plea. 

Rejoinder 
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Rejoinder.   That  the  one  horse,  set  of  harness,  prong  1840. 
and  shovel,  in  the  replication  alleged  to  have  been,  at 
the  time  of  the  seizing  thereof  as  a  distress,  in  the  actual  against 

Adames, 

possession  of  plaintiff  and  under  his  personal  care,  and 
actually  used  by  him,  and  the  other  horse  and  set  of 
harness  in  the  replication  alleged  to  have  been,  at  the 
time  of  the  seizing  thereof  as  a  distress,  in  the  actual 
possession  of  E.  Field,  and  under  his  personal  care,  and 
used  by  him,  were,  and  each  of  them  was,  respectively 
then  so  in  the  possession  and  under  the  care  of  plaintiff 
and  E,  Field  respectively,  for  the  purpose  of  being,  and 
were  and  each  and  every  of  them  was  respectively  then, 
so  used  by  plaintiff  and  E.  Field  respectively,  in  wrong- 
fully, in  the  said  close  of  the  said  G.  Adames  in  which 
&c.,  doing  the  damage  to  the  said  G.  Adames  there  as 
mentioned  in  the  plea.  Verification. 

General  demurrer  :  and  joinder. 

The  second  count  charged  that  defendants  seized, 
took,  and  distrained,  divers  goods  and  chattels,  to  wit 
one  mare,  one  gelding,  one  prong,  one  shovel,  and  two 
sets  of  harness  of  the  plaintiff,  of  great  value  &c.,  and 
took  the  said  mare  and  gelding  from  and  out  of  a  cer- 
tain cart  to  which  they  were  then  attached  and  har- 
nessed, and  in  which  they  were  then  being  worked  and 
used  by  plaintiff,  and  then  drove  and  led  away  the  said 
mare  and  gelding,  with  the  said  sets  of  harness  thereon 
respectively,  and  carried  away  the  said  goods,  and  im- 
pounded the  said  mare,  gelding,  harness,  and  goods, 
and  detained  them  till  plaintiff  paid  &c. 

To  this  count,  George  Adames  in  his  own  right,  and 
the  other  five  defendants  as  his  servants  and  by  his  com- 
mand, pleaded  a  justification  of  the  seizing,  taking,  and 
distraining  damage  feasant  (stating  the  facts  nearly  as  in 
U  u  3  the 
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1840.  the  early  part  of  the  plea  to  the  first  count,  mutatis 
mutandis) ;  and  that  defendants,  because  the  cattle  were 

Field 

against  then  harnessed  to  the  cart,  so  that,  without  unharness- 
ing and  taking  them  thereout,  they  could  not  conve- 
niently be  driven,  then  unharnessed  and  took  the  cattle 
from  and  out  of  the  cart,  and  then  led  and  drove  and 
carried  away  the  said  cattle,  goods,  and  chattels,  from 
and  out  of  the  same  close  in  which  &c.,  to  a  certain 
common  pound  &c.,  and  there  impounded  &c.,  and  kept 
&c.  till  plaintiff  paid  &c. ;  averment  that  the  sum  paid 
was  reasonable  &c.  Verification. 

Replication.  That  the  cattle,  goods,  and  chattels,  at 
the  time  when  &c.,  were  in  the  actual  possession  of 
plaintiff,  and  under  his  personal  care;  and  were  then 
being  actually  used  by  plaintiff.  Verification. 

Rejoinder.  That  the  cattle,  goods,  and  chattels,  were 
in  possession  &c.  of  plaintiff  (as  in  the  former  rejoinder, 
mutatis  mutandis). 

General  demurrer  :  and  joinder. 

Peacock  for  the  plaintiff.  First,  the  replications  fur- 
nish good  answers  to  the  pleas.  In  Storey  v.  Robin- 
son {a)  it  was  decided  that  a  horse  with  a  rider  on  him 
cannot  be  distrained  damage  feasant.  In  Simpsoii  v. 
Harcourt  {b)  Willes  C.  J.  denied  the  authority  of  a 
dictum  in  Webb  v.  Bell{c)  which  seems  to  recognise  such 
a  power  of  distress.  And  Flargrave's  note  (12)  to  Co, 
Co.  Lit.  47.  a.  is  to  the  same  effect  as  the  dictum  of 
Willes  J.    Lord  in  Storey  v.  Robinson  («),  rests 

his  opinion  on  the  ground  that  such  a  distress  would 

(a)  6  T.  R.  138. 

{b)  Cited  in  the  judgment  of  Buller  J.,  in  Gorton  v.  Falkner,  4  T.  R. 
568,  9.     5*.  C.  Willes,  512. 
(c)  1  Sid.  440. 

lead 
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lead  to  a  breach  of  the  peace;  which  clearly  applies 
here.  It  is  not  necessary  to  shew  manual  possession, 
or  to  allege  expressly  a  danger  of  breach  of  the  peace 
in  the  particular  case;  for  that  the  law  will  intend 
under  such  circumstances.  The  general  rule  is  founded 
on  the  probability  that  such  distresses  would  endanger 
the  peace ;  but  its  application  is  universal.  Then, 
secondly,  no  authority  is  shewn  for  the  rejoinders. 

G.  T,  White,  contra.  First,  the  language  of  the 
Chief  Justice  of  the  King's  Bench  (a)  in  Webb  v.  Bell  (b), 
distinguishing  distress  for  rent  from  distress  damage 
feasant,  is  supported  by  Gilbert,  Law  of  Distresses, 
45  (c).  A  similar  doctrine  would  seem  to  have  been 
held  at  Nisi  Prius  in  1826;  Wagstaffv.  Clack  {d).  In 
Simpson  v.  Harcourt  {e)  and  Gorton  v.  Falkner  (g)  the 
distresses  were  for  rent.  And  it  is  not  clear  that  the 
MS.  note  of  Lord  Hale,  note  (13)  to  Co.  Lit,^l,a., 
which  appears  to  have  been  the  foundation  of  Lord 
Kenyon^s  dictum  in  Storey  v.  Robinso7i  (Ji),  can  justify 
the  doctrine  in  the  case  of  other  than  distresses  for 
rent.  But  the  replications  at  any  rate  do  not  go 
far  enough.  The  plaintiff,  who  relies  upon  an  excep- 
tion from  the  common  law  right,  must  bring  himself 
clearly  within  the  exception.  Now  it  does  not  appear 
that  any  one  was  in  fact  riding  on  the  horse ;  indeed, 
as  the  horse  was  harnessed  to  the  cart,  the  probability 
is  the  other  way.    At  least  a  danger  to  the  peace  should 

(a)  Sir  J.  Keling,  C.  J.  (Jb)  1  Sid.  440. 

(c)  P.  49.  in  4th  (^Impey's)  ed. 

(rf)  2  Hmrison's  Digest,  p.  947.,  from  MS.  The  name  of  the  judge 
does  not  appear. 

(e)  Cited  in  the  judgment  of  Buller  J.  in  Gorton  v.  Falkner,  4  T.  R. 
568,  9.    S.  C.  Willes,  512. 

(g)  4  T.  R.  565.  (h)  6  T.  R.  138. 

U  u  4*  be 


1840. 

Field 
against 
Adames. 
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1840.  be  averred.  [Lord  Denman  C.  J.  The  principle  is  the 
^  general  danger  to  the  peace  in  such  cases.    In  9  Vin, 

against       Abv.  121.  Distress,  {A),  pi.  4.,  it  is  said,  "If  a  man 

Adames. 

rides  upon  my  corn  I  cannot  take  his  horse  damage 
feasant;"  for  which  Fitz.  Jbr.  Avowrie,  199  (7  E.  3.),  is 
cited.]  Secondly,  the  rejoinders  answer  the  replications. 
An  intentional  wrong-doer  is  not  entitled  to  avail  himself 
of  a  law  framed  to  prevent  a  breach  of  the  peace.  The 
maxim  volenti  non  Jit  injuria  applies.  \Coleridge  J.  A 
man  who  rides  over  corn  must  always  know  that  he  is 
doing  damage.] 

PeacocJc,  in  reply,  was  stopped  by  the  Court. 

Per  Curiam  {a).    The  allegations  in  the  replications 
are  clearly  sufficient :  and  the  rejoinders  give  no  answer. 

Judgment  for  the  plaintiff  (6). 

{a)  Lord  Denman  C.  J. ,  Littledale,  Williams,  and  Coleridge  Js. 
(6)  See  Suuholf  v.  Alford,  ^  M.  ^  W,  248.    De  Gondouin  v.  Lewis, 
10  J.  ^  E.  117. 


Tuesday,  FlSHER  dgaiust  FoRD. 

November  lOth  ^ 

Declaration     )pOVENANT.     Excuse  of  profert,    as  follows: 

alleging,  m  ex-    \y  ' 

cuse  of  profert,        «<  Which  said  indenture,  sealed  with  the  seal  of 

that  the  inden  - 
ture "being  in  the  said  defendant,  being  in  the  possession  of  the  de- 
the  possession     ^     i  ,         •  i     i  •  i 

of  defendant,"  icndant,  the  said  plaintitt  cannot  produce  the  same  to 
niTpro^uceThe       said  Court  here." 

Ztriieirden-  "  ^hat  the  said  indenture  in  the  said  declara- 

ture « is  not  in  ^^^^  mentioned  is  not  in  the  possession  of  the  said 

the  possession  ^ 
of  defendant  in 
manner  and  form  &c. 

Held  bad  on  special  demurrer,  as  referring  to  the  time  when  the  plea  was  pleaded,  not 
the  time  pointed  to  in  the  declaration, 

defendant 
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defendant  in  manner  and  form"  &c.  Conclusion  to 
the  country. 

Special  demurrer.  (The  ground  will  appear  suffi- 
ciently by  the  argument).  Joinder. 

Butti  for  the  plaintiff.  To  a  declaration  alleging 
that  a  deed  is  in  defendant's  possession,  it  is  no  answer 
to  allege  that,  at  the  time  of  pleading,  it  is  not  in  his 
possession.  Evans  v.  Prosser  [a]  is  an  analogous  case. 
When  profert  is  made  of  a  deed,  it  is  supposed  to  be 
in  court  at  the  time  of  declaring,  and  oyer  is  prayed 
accordingly;  an  excuse  for  omitting  profert  must  in 
like  manner  relate  to  the  time  of  declaring.  Sullivan 
V.  Montague  {b)  may  be  referred  to ;  but  the  reasoning 
of  Lord  Mansfield  in  that  case  cannot  apply  since 
the  Rule,  Hil.  4  W.  4.  General  Rules  and  Regular 
Hons,  l.(c),  by  which  every  pleading,  as  well  as  the 
declaration,  is  to  be  entitled  of  the  day  of  the  month 
and  year  when  it  was  pleaded. 

Warren,  contra,  was  called  upon  by  the  Court.  The 
plea  does  contradict  the  averment  in  the  declaration. 
"  The  excuse  for  the  omission  of  a  profert  being  tra- 
versable must  be  stated  according  to  the  fact  1  CJiitty 
on  Pleading,  365  {d)\  therefore  the  plaintiff  here  must 
be  understood  literally  as  averring  that  the  indenture  is 
not  in  his  possession,  but  in  defendant's,  at  the  time 
when  his  declaration  is  delivered.  Again,  "  when  the 
time  is  not  material,  it  is  a  rule  that  the  plea  should 
follow  the  day  in  the  declaration ; "  1  Chitt,  PL  522  [d). 
Therefore,  when  the  defendant  here  says  that  the  inden- 

(a)  3  T.  R.  186  {b)  I  Doug.  106. 

(c)  5  B.  ^  Ad.\.  {d)  6th  ed. 

ture 
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1840.  ture  "  is  not"  in  his  possession  in  manner  and  form,  &c., 
he  must  be  taken  to  allege  that  it  was  not  in  his  posses- 

FlSHER 

against  sion  when  the  declaration  was  delivered.  If  an  issue  in 
fact  were  joined  on  these  pleadings,  the  one  party  must 
shew  that  the  indenture  was,  or  the  other  that  it  was 
not,  in  defendant's  possession  at  the  time  of  delivering 
the  declaration.  Evans  v.  Prosser  [a)  is  no  authority  for 
the  plaintiff.  [Lord  Denman  C.  J.  I  think  not ;  the 
set-off  there  had  the  words  "  before  and  at  the  time 
of  the  plea  pleaded."]  In  Basan  v.  Arnold  {b)  the 
plea  stated  that  a  bill  of  exchange  was  indorsed  to 
a  certain  person,  who  "  from  the  time  of  that  indorse- 
ment hitherto  has  been  and  still  is  the  holder  thereof ;  '* 
and  the  replication  was,  "  that  at  the  time  of  the  com- 
mencement of  this  suit  the  plaintiff  was,  and  still  is, 
the  holder  of  the  said  bill ;  without  this,  that  any  other 
person  is  the  holder  thereof,  in  manner  and  form  "  &c. ; 
and  the  traverse  was  held  too  large;  but  there  the 
statement  that  the  plaintiff  still  is  the  holder,  after  say- 
ing that  he  was  so  at  the  time  of  the  commencement 
of  the  suit,  was  an  excess  of  allegation  which  does  not 
appear  in  this  case.  In  trespass  the  plea  is,  that  de- 
fendant is  not  guilty.  [Lord  Denman  C.  J.  The 
being  guilty  or  not  is  a  continuing  thing.  Coleridge  J. 
Every  pleading  now  must  be  taken  as  referring  to  the 
time  at  which  it  is  delivered.] 

Per  Curiam  (c). 

Judgment  for  plaintiff  (J). 
The  Court  refused  leave  to  amend. 

(a)  3  T.  R.  186.  (6)  6  M.  4;  W.  559. 

(c)  Lord  Denman  C.  J.,  Littledale,  Williams ^  anA  Coleridge  J s.  An- 
other point  was  argued  which  it  is  unnecessary  to  report. 

(d)  See  Faithfull  v  Ashley^  1  A.  ^  E.,  N.  S.  183. 
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Bennett,  Executor  of  Barker,  against  Burton,  Tuesday, 

,  November  10th. 

Clerk. 

THIS  was  an  action  of  covenant  tried  before  Lord  By  deed  of 
mortgage  for  a 

Denman  C.  J.,  at  the  sittings  in  Middlesex  after  debt  of  looo/., 
Hilary  term  1839,  when  a  verdict  was  found  for  the  cove'nanted^'as 
plaintiff  on  the  issue  arising  on  the  last  breach  of  Ht^/JoTnsure" 
covenant,  damages  170/.  2s.  6d.,  and  for  the  defendant  his  life  for  the 

'  o  7  mortgagee  s  be- 

on  the  other  issue,  with  liberty  to  the  defendant  to  move  deliver 

the  policy  to 

to  have  a  verdict  entered  for  him  on  the  said  issue  as  to  him,  and  keep 

the  premiums 

the  last  breach.    On  application  for  that  purpose,  the  paid  till  the 
Court  directed  that  a  special  case  should  be  stated,  chargld^;  and 
The  following  case  was  stated  accordingly.  mean  t'ime*the 

The  declaration  stated  that,  on  1st  August  1831,  by  should  be' in 
indenture  of  mortgage  of  that  date,  then  made,  between  t^e 

°  °  '  mortgagor 

defendant  of  the  one  part,  and  Samuel  Barker  of  the  might  pay  them 

and  recover  the 

other  part  (profert),  after  reciting,  amongst  other  things,  amount  from 

mortgagee. 

that  defendant  had  applied  to  the  said  S.  B.  to  advance     The  mort- 
and  let  him  have  the  loan  of  1000/.,  which  S.  B.  had  wardi  took'the 
agreed  to  do  upon  having  the  repayment  thereof  with  insofvem 
interest  after  the  rate  of  5  per  cent.,  secured  as  in  the  P^*°!*^^  ^^1' 

^  7  Cr.  4.  c.  57., 

indenture  mentioned,  defendant  did  for  himself,  his  heirs,  included 

the  1000/.  debt 

executors,  and  administrators,  covenant,  promise,  and  i"  his  schedule, 

stating  also  that 

agree,  to  and  with  S,  J5.,  that  he,  defendant,  should  and  the  creditor 

1  1         r>  -r  1  held  a  policy  of 

would,  at  or  upon  the  day  or  January  then  next,  insurance  on 

well  and  truly  pay,  or  cause  to  be  paid,  to  S.  B.,  his  Ihejofnt^e^ 
executors,  administrators,  or  assigns,  the  sum  of  1000/.  f"/ payment ff 
with  interest,  &c.,  according  to  the  purport  and  effect  the  premiums. 

°  r     r  Held  that 

the  mortgagor 

was  not  protected  by  his  discharge,  and  sect.  51  of  the  statute,  from  an  action  of  covenant 
at  the  suit  of  the  mortgagee  for  premiums  becoming  due  after  such  discharge,  and  paid 
by  the  mortgagee  on  the  mortgagor's  'default. 

of 
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1840.       of  the  proviso  or  condition  in  the  said  indenture  in  that 
behalf  contained  :  and  further  that  defendant  would,  at 

Bennett 

against       i^jg  own  expense,  with  all  convenient  speed  after  the  ex- 

BURTON. 

ecution  of  the  said  indenture,  as  a  further  security  to 
S.  B.,  his  heirs,  executors  &c.,  for  the  repayment  of  the 
said  1000/.  and  interest,  insure  or  cause  to  be  insured 
his  life  in  some  good  and  sufficient  office  of  insurance 
in  Manchester  for  the  sum  of  1000/.,  and  should  and 
would  keep  and  continue  the  same  so  insured  at  all 
times,  until  full  payment  of  the  said  principal  sum  of 
1000/.  with  interest  &c.,  and  should  and  would  cause 
and  procure  a  proper  and  effectual  memorandum  or  in- 
dorsement to  be  made  and  written  upon  the  policy  of 
the  said  insurance,  at  the  office  where  such  insurance 
should  be  effected,  so  as  to  entitle  S.  B.,  his  executors 
&c.,  to  the  benefit  thereof,  in  order  to  the  more  effectual 
securing  of  the  said  principal  money  and  interest ;  and 
that  he  should  and  would  deliver  the  policy  of  the  said 
insurance,  so  indorsed  as  aforesaid,  to  S»  B,,  his  ex- 
ecutors &c.,  in  whom  the  benefit  of  such  policy  should 
thereupon  become  effectually  vested  for  the  purpose 
aforesaid:  and,  further,  that,  if,  at  any  time  or  times, 
whilst  any  money  should  remain  due  and  owing  on  the 
security  of  the  said  indenture,  defendant  should  neglect 
or  refuse  to  effect,  or  keep  on  foot,  such  insurance  or 
insurances,  or  to  deliver  to  S.  B.,  his  executors  &c., 
upon  reasonable  demand,  the  receipts  for  the  annual 
premiums  payable  in  respect  thereof,  it  should  and 
might  be  lawful  for  S.  B.,  his  executors  &c.,  to  effect 
or  keep  on  foot,  either  in  his  name  or  in  the  name  of 
defendant,  his  heirs  or  assigns,  such  insurance  or  in- 
surances to  the  amount  aforesaid,  and  to  pay  all  such 
annual  premiums  or  other  sum  or  sums  of  money  as 

should 
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should  be  necessary  and  proper  for  that  purpose;  and  1840. 
that  defendant,  his  heirs,  executors,  or  administrators, 

Bennett 

should  and  would  well  and  truly  repay  to  S.  B.,  his  against 

Burton, 

executors  &c.,  upon  demand,  all  such  sum  or  sums  of 
money  as  he  or  they  should  so  pay  or  advance  in  re- 
spect of  such  insurance  or  insurances,  with  interest  &c.; 
and  that  in  case  defendant,  his  heirs,  executors  &c., 
should  neglect  or  refuse  to  pay  the  same  upon  such 
demand,  then  that  the  same  should  be  recoverable  by 
an  action  &c.,  as  and  for  liquidated  damages:  as  by 
the  indenture  &c.  would  more  fully  appear.  And  the 
plaintiff  in  fact  said  that,  although  the  time  for  the  pay- 
ment of  the  said  principal  sum  of  1000/.,  with  interest 
for  the  same,  in  and  by  the  said  indenture  appointed, 
had  long  since  elapsed,  yet  no  part  of  the  said  principal 
or  interest  had  ever  been  paid  ;  and,  on  the  contrary, 
there  was  then  due  and  owing  from  defendant  to  plain- 
tiff, as  such  executor  as  aforesaid,  upon  and  by  virtue 
of  defendant's  covenant  in  that  behalf,  for  and  in  re- 
spect of  the  said  principal  and  interest,  a  certain  large 
&c.,  viz.  1500/.;  and  plaintiff  further  said  that,  although 
there  was  still  remaining  due  and  owing,  upon  the 
security  of  the  said  indenture,  a  large  &c.,  viz.  the  sum 
last  mentioned,  and  although  the  defendant  did,  under 
and  by  virtue  of,  and  according  to,  the  indenture,  effect 
a  certain  insurance  on  his  life  in  a  certain  insurance 
office,  viz.  on  the  18th  Juli/  1831,  in  the  Norwich  Union 
Life  Insurance  Society,  in  the  sum  of  1 000/.,  the  policy 
of  which  insurance  bore  date  the  day  and  year  last 
aforesaid,  and  the  annual  premium  upon  which  policy 
was  and  amounted  to  the  sum  of  SOL  5s.,  yet  defendant 
did  not  or  would  keep  and  continue  his  life  so  insured 
at  all  times  until  full  payment  of  the  said  principal  sum 

of 
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184-0.      of  1000/.  and  interest ;  but,  on  the  contrary,  had  thence 
hitherto  wholly  neglected  and  refused  so  to  do,  and 

■Bennett 

against       had,  for  divcrs,  viz.  seven,  years  then  last  past,  wholly 

Burton.  ^        ■,       ^      n       t        ^  .         ,  . 

neglected  and  refused  to  keep  or  continue  his  life  in- 
sured in  any  manner  whatsoever  according  to  his  cove- 
nant in  that  behalf ;  nor  had  defendant  at  any  time  since 
the  making  of  the  said  indenture  delivered  to  S,  B,  in 
his  lifetime,  or  to  plaintiff  since  the  death  of  S.  B.^  any 
receipt  or  receipts  whatsoever  for  the  annual  premiums 
payable  in  respect  of  the  said  insurance,  although  divers, 
viz.  seven,  annual  premiums  had  become  payable  in 
respect  of  the  said  insurance  since  the  said  insurance 
was  so  effected  as  aforesaid,  and  although  reasonable 
demand  in  that  behalf  had  from  time  to  time  been  made 
to  defendant,  viz.  by  S.  B,  in  his  lifetime,  and  by  plain- 
tiff as  such  executor  as  aforesaid  since  the  death  of 
S,  J5.,  viz.  on  &c.  And  the  plaintiff  in  fact  further 
said  that,  although  S,  B.^  in  his  lifetime,  did  from  time 
to  time  keep  on  foot  such  insurance  so  effected  as  afore- 
said, and  plaintiff,  as  such  executor  as  aforesaid,  had 
from  time  to  time,  since  the  death  of  S,  B.,  continually 
kept  the  same  on  foot  in  manner  aforesaid,  and  S.  B.,  in 
his  lifetime,  for  a  certain  long  space  of  time,  viz.  five 
years,  did,  under  and  by  virtue  of  and  according  to  the 
said  indenture,  duly  pay  to  the  said  insurance  office  the 
annual  premiums  which  had  become  necessary  and  pay- 
able upon  the  said  insurance  and  policy,  amounting,  in 
the  whole,  to  a  large  &c.,  viz.  250/.,  and  plaintiff,  as 
such  executor  as  aforesaid,  had,  under  and  by  virtue  of 
and  according  to  the  said  indenture,  from  the  time  of 
the  death  of  S,  B.,  paid  to  the  said  insurance  office  last- 
mentioned  divers  sums  of  money  which  had  become 
necessary  and  payable  to  the  said  office  upon  and  by 
i  reason 
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reason  of  the  said  insurance  and  policy  for  and  during  184<0. 
the  time  last  aforesaid,  amounting,  in  the  whole,  to  a 

Bennett 

large  sum,  viz.  250/.,  of  all  which  premises  defendant  against 

^3u  RTON» 

had  at  all  times  had  due  notice,  and  which  said  sums  of 
money  so  respectively  paid  were,  after  such  payments 
as  aforesaid,  and  before  the  commencement  of  this  suit, 
viz.  on  &c.,  demanded  of  defendant  according  to  the 
tenor  and  effect  of  the  said  indenture,  viz.  by  S,  B.  in 
his  lifetime,  and  by  plaintiff  as  such  executor  &;c.  Yet 
defendant  had  not,  at  any  time,  repaid  the  said  sums  of 
money  so  as  aforesaid  respectively  paid  for  the  purpose 
of  keeping  on  foot  the  said  policy,  or  any  part  thereof 
respectively.  And  so  the  plaintiff,  executor  as  afore- 
said, in  fact,  said  that  defendant  had  not  kept  any  or 
either  of  his  aforesaid  covenants,  but  had  broken  the 
same  respectively.  To  the  damage  &c.  Pi'ofert  of 
letters  testamentary  &c. 

The  defendant  pleaded,  as  to  so  much  and  such  of 
the  breaches  and  causes  of  action  in  the  declaration 
mentioned  as  related  to  the  non-payment  by  defendant 
of  the  monies  therein  mentioned,  that  theretofore,  viz. 
18th  June  1834^,  by  a  certain  order  made  by  the  Court 
for  the  relief  of  Insolvent  Debtors  in  England,  defend- 
ant, then  being  an  insolvent  debtor  in  actual  custody, 
and  a  prisoner,  viz.  in  the  Fleet  prison,  was  duly  dis- 
charged, according  to  a  certain  act  &c.  (7  G.  4.  c.  57.)? 
of  and  from  the  said  debts  and  monies  and  causes  of 
action  in  the  declaration  and  in  the  introductory  part  of 
that  plea  mentioned,  and  each  of  them,  which  said 
order  remained  in  full  force :  verification.  And,  as  to 
the  residue  of  the  breaches  and  causes  of  action  in  the 
declaration  mentioned,  defendant  said   that  plaintiff, 

executor 
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1840.  executor  as  aforesaid,  ought  not  further  to  maintain  his 
'  action  in  respect  thereof,  because  &c.  (1 5.  brought  into 

Bennett  \  o 

against       Court  and  denial  of  damages  ultra).  Verification. 
^Burton. 

The  plaintiff  replied  :  To  the  first  plea,  that  defend- 
ant was  not,  by  the  said  order  in  the  said  first  plea 
mentioned,  duly  discharged,  according  to  the  said  sta- 
tute, of  and  from  the  said  debts  and  monies  and  causes 
of  action  in  the  declaration  and  in  the  introductory  part 
of  the  said  plea  mentioned,  in  manner  and  form  &c. ; 
and  issue  was  taken  thereon.  To  the  last  plea,  damages 
ultra ;  and  issue  was  taken  thereon. 

After  the  execution  of  the  mortgage  deed,  and  after 
effecting  the  policy  mentioned  in  the  pleadings,  but 
before  the  death  of  Mr.  Barker,  the  mortgagee,  viz.  on 
18th  June  1834,  the  defendant  was  discharged,  by  an 
order  of  the  Insolvent  Debtors'  Court,  from  the  debts 
contained  in  his  schedule  filed  in  that  Court.  The  fol- 
lowing is  a  copy  of  so  much  of  that  schedule  as  relates 
to  the  present  case. 

Creditor, 

45,  Samuel  Barker,  Esquire,  j  1000^.  For  money  borrowed  as  a  security, 
91.  Oldham  Street,  Man-  r  for  which  I  gave  him  my  bond  for 

Chester,  Lancashire,        J  the  amount  payable  with  interest. 

He  likewise  holds  a  policy  of  in- 
surance on  my  life  in  the  Norwich 
Union  Insurance  Company  for  the 
sum  of  1000/.,  with  the  joint  secu- 
of  Mr.  Craig  of  Brazen  nose  Street, 
Manchester,  schoolmaster,  for'  the 
payment  of  the  premium  on  the 
said  insurance.  He  likewise  holds 
my  life  interest  in  the  Queen 
Anne's  bounty,  amounting  to  about 
601.  per  annum,  which  sum  arises 
out  of  certain  property  at  High' 
more  in  the  county  of  Yorh 

A  copy 
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A  copy  of  defendant's  petition  filed  in  the  Insolvent  1840. 
Debtors'  Court  was  added.    It  was  in  the  common  form 

Bennett 

of  petitions  under  stat.  7  G.  4'.  c,  57  (a).  against 

rril  •  1  r»       ^     7  7  •  n  •  BuRTON. 

1  he  said  sum  or  170/.  25.  6«.  consists  or  premiums 
paid  by  plaintiff,  as  executor  of  Mr.  Barker,  to  the  Nor- 
wich Union  Life  Insurance  Society  on  the  policy  men- 
tioned in  the  pleadings,  in  pursuance  of  the  covenants 
stated  in  the  declaration,  after  the  discharge  of  defend- 
ant as  above,  with  interest  on  those  premiums. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  discharge  of  defendant  under  the  order  of  the 
Insolvent  Debtors'  Court,  as  above,  is  a  bar  to  the 
plaintiff's  recovering  the  premiums  on  the  said  policy, 
with  interest,  which  the  plaintiff  has  paid  to  the  insurance 
office  subsequently  to  such  discharge.  If  it  was,  then  a 
verdict  was  to  be  entered  for  the  defendant  generally ;  if 
not,  the  present  verdict  to  stand. 

Cowling,  for  the  plaintiff.  The  discharge  under  stat. 
7  G.  4.  c,  57.  did  not  bar  the  plaintiff's  claim  for  pre- 
miums paid  after  the  discharge.  The  covenant  for  such 
payments  is  distinct  from  and  independent  of  that  for 
the  payment  of  1000/.,  and  cannot,  therefore,  be  af- 
fected by  the  discharge,  which  (by  s.  46)  extends  only  to 
debts,  or  liabilities  in  the  nature  of  debts,  existing  at  the 
time.    Sect.  51  {b)  may  be  referred  to:  but  that  applies 

only 

(a)  See  the  form  in  NichoUs^s  Practice  of  the  Court for  Relief  of  Insolvent 
Debtors,  p.  145.  4th  ed. 

(6)  Stat.  7  G.  4.  c.  57.  s.  51.  enacts  that  the  discharge  "shall  and  may 
extend  to  any  sum  and  sums  of  money  which  shall  be  payable,  by  way  of 
annuity  or  otherwise,  at  any  future  time  or  times,  by  virtue  of  any  bond, 
covenant  or  other  securities  of  any  nature  whatsoever ;  and  that  every 
person  and  persons  who  would  be  a  creditor  or  creditors  of  such  prisoner, 
for  such  sum  or  sums  of  money,  if  the  same  were  presently  due,  shall  be 
Vol.  XII.  X  X  admissible 
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1840.      only  to  cases  where  a  value  can  be  put  upon  the  liability. 

Here  it  cannot :  the  defendant  had  merely  covenanted 

Bennett 

against      to  pay  premiums,  and  that,  if  he  did  not,  Barker  might 

Burton.       ^  -  ^c 

himself  pay  them  and  obtain  reimbursement  from  the 
defendant.  No  estimate  can  be  formed  of  the  defend- 
ant's responsibility  on  such  a  covenant.  In  La  Coste  v. 
Gilhnan  [a)  a  similar  question  arose  under  the  Insolvent 
Debtors*  Act,  51  G.  3.  c,  125.  s.  16.:  and  it  was  con- 
tended that  premiums  on  a  policy  of  insurance,  payable 
after  1  si  May  1811  (up  to  which  day  the  act  operated 
in  discharge;  sect.  30 ;)  must  be  considered  as  "  sums  of 
money  payable  by  way  of  annuity  or  otherwise  at  any 
future  time  or  times,  by  virtue  of  any  bond,  covenants  or 
other  securities  of  any  nature  whatever,"  within  that  sec- 
tion :  but  the  Court  of  Exchequer  thought  otherwise,  and 
held  that  the  debtor  was  not  exonerated  as  to  such  pre- 
miums by  his  discharge  under  the  act.  In  Thompson  v. 
Thompson[h),  which  turned  upon  provisions  of  the  Bank- 
rupt Act,  6  G.  4.  c,  16.,  analogous  to  those  now  in  ques- 
tion, the  plaintiff  sued  for  arrears  of  an  annuity  which  the 
defendant  had  guaranteed  as  surety.  The  defendant 
had  become  bankrupt  before  the  arrears  were  due :  and 
the  Court  of  Common  Pleas  held  that  they  could  not 


admissible  as  a  creditor  or  creditors  of  such  prisoner,  for  the  value  of  such 
sum  or  sums  of  money  so  payable  as  aforesaid,  which  value  the  said  court 
shall,  upon  application  at  any  time  made  in  that  behalf,  ascertain,  regard 
being  had  to  the  original  price  given  for  such  sum  or  sums  of  money,  de- 
ducting therefrom  such  diminution  in  the  value  thereof  as  shall  have  been 
caused  by  the  lapse  of  time  since  the  grant  thereof  to  the  time  of  filing 
such  prisoner's  petition  ;  and  such  creditor  or  creditors  shall  be  entitled 
in  respect  of  such  value  to  the  benefit  of  all  the  provisions  made  for  cre- 
ditors by  this  act,  without  prejudice  nevertheless  to  the  respective  securities 
of  such  creditor  or  creditors,  excepting  as  respects  such  prisoner's  discharge 
under  this  act." 

(a)  1  Price,  315.  {b)  2  New  Ca.  168. 

have 


IN  THE  Fourth  Year  of  VICTORIA. 


665 


have  been  proved  under  the  commission,  and  that  the 
certificate  did  not  bar  an  action  for  them.  That,  being 
the  case  of  an  annuity,  was  more  favourable  to  the 
defendant  than  this.  Stat.  6  G.  4.  c,  16.  s.  53.  enables 
the  assured  in  a  policy  of  insurance  to  prove  under  the 
commission,  and  receive  dividends  for  losses  accruing 
after  it  issued ;  stat.  7  G,  4.  c,  57.  has  no  such  provision; 
so  that,  even  if  Barker  and  the  defendant  had  been  assured 
and  underwriter,  the  discharge  would  have  been  no  bar 
to  an  action  on  the  policy  for  subsequent  losses.  An 
insolvent,  by  his  petition,  under  the  act  of  7  G.  4.,  only 
prayed  to  be  discharged  from  custody  and  have  future 
liberty  of  his  person  against  the  demands  for  which  he 
was  then  in  custody,  and  against  the  demands  of  all  other 
persons  who  were  or  claimed  to  be  creditors  of  the  pe- 
titioner, according  to  the  provisions  of  the  statute  (<2). 
The  schedule  here  does  not  mention  the  mortgage  deed 
now  sued  upon.  It  may  be  argued  that  the  principal  debt 
is  extinguished,  and  therefore  the  covenant  in  question, 
which  is  only  by  way  of  farther  security  for  the  debt,  is 
gone  too.  If  so,  the  same  may  be  said  of  the  other 
securities  mentioned  in  the  schedule.  But  stat.  7  G.  4. 
c,  57.  s.  46.  only  authorises  the  Court  "to  adjudge  that 
such  prisoner  shall  be  discharged  from  custody,  and 
entitled  to  the  benefit  of  this  act,"  in  pursuance  of  the 
provisions  after  contained,  as  to  the  several  debts  &c.  ; 
it  bars  the  remedy  by  action,  but  does  not  extinguish 
the  debts ;  on  the  contrary,  they  are  kept  alive,  so  that 
dividends  may  be  recovered  at  any  future  time,  if  the 
estate  becomes  productive  [b).  And,  if  ihe  debt  exists 
after  the  discharge,  the  covenant  also  survives. 


1840. 

Bennett 
against 
Burton. 


(a)  See  stat.  7  G.  4.  c.  57.  s.  10. 

X  x  2 


[b)  See  sect.  57. 

HogginSf 
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1840.  Hoggins,  contra.    Sect.  46  discharges  the  insolvent 

"      generally  "  as  to  the  several  debts  and  sums  of  money 

Bennett       ^  J  J 

against      due  or  claimed  to  be  due  at  the  time  of  filing  such 

Burton. 

prisoner's  petition  from  such  prisoner  to  the  several 
persons  named  in  his  or  her  schedule  as  creditors,  or 
claiming  to  be  creditors  for  the  same  respectively,  or  for 
which  such  persons  shall  have  given  credit  to  such  pri- 
soner before  the  time  of  filing  such  petition,  and  vi^hich 
were  not  then  payable."  Here  the  1000/.  is  a  debt 
stated  in  the  schedule,  from  which  the  prisoner  sought 
by  his  petition  to  be  discharged.  The  argument  for  the 
plaintiff  would  prevent  the  act  from  taking  effect  as  to 
the  debt  itself;  for  a  recovery  in  this  action  would,  cir- 
cuitously,  enforce  a  liability  in  respect  of  the  debt. 
Suppose  the  defendant  had  pleaded  payment  of  the 
lOOOZ. ;  would  it  be  an  answer  that  he  had  not  paid  the 
premiums  of  insurance  ?  The  original  debt  and  the 
premiums  are  accessory  and  principal,  like  the  debt  and 
costs  in  error  in  Scott  v.  Ambrose  {a).  It  is  argued  that 
no  estimate  could  be  made,  under  stat.  7  G.  4.  c.  57. 
s,5l,,  of  the  defendant's  responsibility  upon  this  cove- 
nant; but,  although  the  act  contemplates  that  a  value 
shall  be  put  upon  annuities  and  other  liabilities  which 
can  be  valued,  it  does  not  mean  that  a  value  must  neces- 
sarily be  put  on  every  security  as  to  which  the  prisoner 
is  to  be  discharged.  [^Coleridge  J.  Do  you  say  that  in 
this  case  the  mortgage  and  the  assignment  of  Queen 
Anne's  bounty  ought  to  be  given  up  ?  Lord  Den- 
man  C.  J.  They  are  accessories.]  They  may  be  re- 
tained ;  but  it  does  not  follow  that  the  defendant  should 
be  sued  upon  the  covenants  in  the  mortgage  deed. 

(a)  SM.  ^  S.  326. 

The 
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The  decision  in  Thompson  v.  Thompson  (a)  regards  the 
liability  of  the  surety,  not  the  principal.  \_Coleridge  J. 
It  would  be  curious  if  Craig^  who  is  named  in  the  sche- 
dule as  a  suret}',  should  be  liable  for  these  payments 
and  the  defendant  not.]  The  event  which  would  ren- 
der him  liable  is  the  very  thing  against  which  he  gave 
his  guarantee.  In  La  Coste  v.  Gillman  {b)  there  was  a 
covenant,  but  no  debt,  at  the  time  of  the  insolvency : 
no  sum  could  have  been  proved  for  at  that  period. 
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1840. 

Bennett 
against 
Burton. 


Condoling  in  reply.  The  argument  for  the  defendant 
would  take  away  the  benefit  of  all  collateral  securities 
held  by  the  creditor  of  an  insolvent;  but  there  is  no 
law  which  renders  them  unavailing.  In  Aiiriol  v. 
Mills  [c)  it  was  held  that  a  bankrupt  remained  liable  on 
the  covenants  of  a  lease  for  rent  accruing  after  the 
bankruptcy.  The  costs  in  Scott  v.  Ambrose  (d)  were 
strictly  an  accessory  to  the  original  debt;  the  premiums 
here  are  collateral  by  the  express  terms  of  the  deed. 

Lord  Denman  C.  J.  The  plaintiff  is  entitled  to  re- 
cover, unless  the  discharge  under  the  Insolvent  Debtors* 
Act  had  extinguished  the  debt :  and  this  was  not  a  debt 
which  could  be  so  extinguished. 


LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE  Js.  Con- 
curred. 

Judgment  for  plaintiff. 

(a)  2  New  Ca.  168.  {b)  1  Price,  315. 

(c)  B.  R.,  in  error,  4  T.  R.  94.  Mills  v.  Auriol,  in  C.  B,  1  H. 
Bl.  433. 

id)     M.  ^  S.  326. 
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Wednesday,  SaRAH  BeECH  amiTlSt  WhITE. 

November  lltn.  ° 

Declaration        A  SSUMPSIT.    The  declaration  stated  that,  by  an 

stated  that,  by  XjL 

written  agree-  agreement  in  writing  bearing  date  &c.,  between 
agreed  to  let  plaintiff  and  defendant,  plaintiff  agreed  to  let  to  defend- 
to  take^the  ant,  and  defendant  agreed  to  take,  the  farm  called  im- 
fc^tain^eariy  ^^^^5  situate  &c.,  and  the  great  tithes  thereof,  from  10th 
dffuntoook"'  October  1831,  at  the  yearly  rent  of  260/.,  with  half  a 
to  put  the  pre-  ygar's  notice  to  quit;  and  plaintiff,  on  her  part,  under- 

mises  in  repair  ^  ^ 

within  twelve    took  and  promised  to  repair  the  said  premises  within 

months,  after 

which  time  de-  twelve  months,  after  which  defendant  on  his  part  un- 

took  to  keep  dertook  and  promised  to  keep  them  in  repair,  and  fur- 

Av^menTthat  ther  to  use  the  whole  farm  in  a  fair  and  proper  manner, 

paTred  witWn  ^^^^"^        v[ios\.  approved  manner  of  husbandry.  Aver- 

twelve  months,  jjjgnt  ^j^^t  plaintiff,  Confiding  in  the  said  promise  of  de- 

and  demised  ^  o  i 

to  defendant     fendant,  did,  within  the  said  twelve  months,  repair  the 

on  the  terms 

aforesaid,  and    said  premises,  and  the  farm,  dwelling  house,  &c.,  and 

he  became 

tenant  and  oc-  afterwards,  to  wit  on  &c.,  did  demise  and  let  the  said 

not  keep^in  re-  farm  to  defendant  for  the  time  and  upon  the  terms 

i!nonassmVp.  aforesaid  ,*  and  defendant  became  and  continued  tenant 

fendfnt^dfd  not  thereof,  and  held  and  occupied  the  said  farm  &c.,  with 

become  tenant  appurtenances,  under  and  by  virtue  of  the  said 

or  occupy  on  ^  ^  *^ 

the  terms  in  the  tenancy,  for  a  long  space  of  time,  viz.  from  the  time  of 

declaration 

mentioned.       making  the  said  promise  until  and  upon  &c.  Never- 

Issues  thereon. 

The  agree-    theless  defendant,  not  regarding  &C.5  did  not  nor  would 

ment  produced    „         t>        i    i  ^  i        •  • 

at  the  trial  was,  &c.    Breach  by  not  keepmg  m  repair. 

Is  ibove!^//.^^       Pleas.    1.  Non  assumpsit.    3.  That  defendant  did 

plaintiff^  should 
keep  the  build- 
ings insured  in  600Z.  (defendant  repaying  the  premiums)  and  rebuild  in  case  of  Jire ;  and 
that  plaintiff  should  repair  within  twelve  months,  and  defendant  afterwards  keep  in  repair, 
as  above  stated. 

Held  that  the  variance  between  the  contract  declared  upon,  and  that  proved,  was  a 
ground  of  nonsuit,  • 

not 
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not  become  tenant  of  the  premises,  nor  hold  or  occupy  1840. 
the  same,  or  any  part  thereof,  upon  the  terms  in  the 

Beech 

declaration  in  that  behalf  mentioned,  in  manner  and  against 

White. 

form  &c.    Conclusion  to  the  country.    Issues  thereon. 
The  other  pleas  are  not  material. 

On  the  trial,  before  Coleridge  J.,  at  the  last  Summer 
assizes  at  Winchester,  the  plaintiff  put  in  the  following 
memorandum  of  agreement,  under  which  the  defendant 
had  occupied  the  premises  as  stated  in  the  declaration. 

"  The  said  Sarah  Beech  agrees  to  let,  and  the  said 
Francis  White  agrees  to  take,  the  farm  called  Lessland, 
situate  "  &c.,  "  and  comprising  "  &c.,  "  and  the  great 
tithes  thereof,  from"  &c.,  "  at  the  yearly  rent"  &c. ;  "  the 
said  Francis  White  to  take  the  said  farm  as  a  yearly 
tenant,  with  half  a  year's  notice  to  quit.  The  said 
Francis  White  agrees  to  pay  all  rates,  taxes,  and  assess- 
ments "  &c.  "  The  said  Sarah  Beech  is  to  keep  the 
buildings  on  the  said  premises  insured  in  the  sum  of 
600/. ;  and  the  said  Francis  White  is  to  pay  to  the  said 
Sarah  Beech  whatever  sum  she  may  pay  for  premium  or 
duty  on  such  insurance  half-yearly  at  the  time  ap- 
pointed for  payment  of  the  rent  as  above  mentioned; 
and  the  said  Sarah  Beech  is  to  rebuild  in  case  of  fire. 
The  said  Sarah  Beech  is  to  repair  the  said  premises  within 
twelve  months;  after  which  the  said  Francis  White  is  to 
keep  them  in  repair.  The  said  Francis  White  is  to 
preserve  all  timber"  &c.  Then  followed  stipulations 
for  the  delivery  of  certain  quantities  of  straw  at  the 
lessor's  residence,  and  for  proper  cultivation  and  ma- 
nagement, and  a  general  undertaking  that  defendant 
should  use  the  whole  farm  in  a  fair  and  proper  manner, 
after  the  most  approved  mode  of  husbandry ;  a  clause  as 
X  X  4-  to 
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1840.      to  the  use  of  bushes  and  timber;  reservation  of  game 
to  the  lessor;  and  a  clause  for  taking  certain  articles 

Beech  ^  ^ 

against      at  a  Valuation. 

White. 

For  the  defendant  it  was  objected  that,  on  this  evi- 
dence, part  of  the  consideration  for  defendant's  promise 
to  repair  was  an  undertaking  by  plaintiff  to  insure, 
and  rebuild  in  case  of  fire  ;  that  the  contract  declared 
upon  omitted  these ;  and  therefore  that  the  issues  taken 
by  the  plaintiff  on  the  first  and  third  pleas  were  not 
sustained  on  her  part.  The  learned  Judge  directed  a 
nonsuit  on  this  ground. 

Erle^  in  the  present  term  {a),  moved  for  a  new 
trial.  There  was  no  substantial  variance.  The  pro- 
mise by  defendant  was  proved  as  laid  in  the  de- 
claration. The  omitted  term  did  not  qualify  that 
promise :  it  was  independent  of  the  defendant's  promise 
to  repair;  and  there  was  no  need  to  set  it  out  on  the 
record.  The  case  falls  within  the  general  rule  as  to 
mutual  and  independent  covenants,  exemplified  in 
Campbell  v.  Joiies  (6),  Boone  v.  Eyre  (c),  Havelock  v. 
Geddes  (c?),  and  Dawson  v.  Dyer  [e).  This  declaration 
does  not  profess  to  state  the  plaintiff's  promise  as  the 
consideration  for  that  of  the  defendant.  And  the  tenant 
was  bound  to  repair  without  any  specific  undertaking: 
it  was  proper  to  set  out  the  express  terms  so  far  as 
they  might  modify  that  obligation,  but  not  otherwise ; 
Tempest  v.  Railing  (g),    [Coleridge  J.    Here  the  ques- 

(a)  November  2d.  Before  Lord  JDenman  C.  J.,  Littledale,  Williams, 
and  Coleridge  Js. 

(6)  6  T.  R.  570.  (c)  2  W.  B,  1312. 

(d)  10  East,  555.  (e)  5  B.  ^  Ad.  584. 

(g)  13  East,  18. 

tion, 
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tion,  on  the  pleadings,  was,  upon  what  terms  the  de-  1840. 
fendant  became  tenant.]    The  defendant's  obligation  as  ~ 

&  Beech 

tenant  was  a  ground  of  liability  to  repair,  whatever  against 
might  be  the  terms  of  holding  as  to  other  particulars  : 
Colley  V,  Str-eeton  («).  There  it  was  argued  that  an  im- 
plied promise  to  repair,  arising  out  of  the  tenancy,  could 
not  be  insisted  upon  where  "  the  promise  was  express, 
and  contained  in  an  instrument  containing  a  variety  of 
provisions,  the  whole  of  which,  taken  together,  formed 
the  consideration  of  the  promise,"  and  that  the  whole 
should  have  been  set  out  in  the  declaration :  but  Ab- 
hott  C.  J.  and  Holroyd  J.  denied  this ;  and  Holroyd  J. 
said  {b),  "  The  obligation  to  repair  arises  out  of  the 
tenancy:  the  agreement  shewing  a  tenancy  was  evi- 
dence to  prove  the  promise  as  laid;  for,  by  law,  the 
defendants  as  tenants  were  bound  to  keep  the  premises 
in  repair."  Suppose  the  plaintiff  here  had  agreed  to  let 
the  farm  and  tithes,  and  the  demise  of  the  tithes  had 
not  been  carried  into  effect,  but  the  defendant  had  en- 
tered upon  and  occupied  the  farm.  Could  it  have  been 
said  that,  because  he  had  not  the  tithes,  he  was  exempt 
from  doing  repairs  on  the  farm  ?  His  actual  occupation 
would  have  made  him  liable  to  the  ordinary  duties  of  a 
tenant.  [Coleridge  J.  Could  you,  in  this  declaration, 
have  omitted  to  mention  the  repairs  to  be  done  by  the 
plaintiff  within  twelve  months  ?]  The  tenant's  duty  to 
repair  did  not  arise  till  the  landlord's  repairs  had  been 
done :  but  that  duty  was  not  qualified  in  the  same  man- 
ner by  the  landlord's  obligation  as  to  insurance.  If 
the  premises  had  been  uninsured,  and  burnt  down  and 
not  rebuilt,  the  question  might  be  different;  but  the 

(a)  2  B.  ^  C,  273.  (6)  P.  278. 

mere 
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1840.      mere  possibility  of  such  an  event  cannot  qualify  the 
ordinary  liability  of  a  tenant.   \_Littledale  J.    The  whole 
against       question  is,  whether  the  declaration  states  the  terms 

White. 

properly.  Lord  Denman  C.  J.  We  will  look  into  the 
pleadings  and  agreement.] 

Cur,  adv*  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  The  nonsuit  in  this  case  was  right.  The 
plea  of  non  assumpsit  put  in  issue  the  consideration  as 
well  as  the  promise  itself ;  and,  on  the  evidence,  a  dif- 
ferent consideration  appeared  from  that  stated  in  the 
declaration.  And,  upon  the  third  issue,  it  appeared 
that  the  defendant  did  not  hold  the  premises  on  the 
terms  in  the  declaration  mentioned.  There  will,  there- 
fore, be  no  rule. 

Rule  refused. 


Wednesdaij,  '^he  QuEEN  afi;ainst  Robinson. 

November  1  ]  th. 

Indictment,  TNDICTMENT  for  an  assault,  found  at  quarter  ses- 
ary  1839,  for  an  sioiis  9ih.  January^  1839,  and  removed  by  certiorari, 
that  the  pro-  '  Plea.  That  defendant  doth  not  intend  that  our  said 
compkined  of   ^^^J       Queen  will  further  prosecute  the  first  count  (a) 

the  same  assault 

to  two  justices,  who  deemed  it  not  to  be  proved,  and  thereupon  dismissed  the  complaint, 
and  gave  a  certificate  of  dismissal /or^/ut^iY/i,  under  stat.  9  G^.  4.  c.  31.  s.  27.  Replication, 
that  defendant  did  not  obtain  such  certificate  in  manner  and  form  &c.  Special  verdict, 
finding  a  hearing  and  dismissal  of  the  complaint,  29th  November  1838,  and  certificate 
obtained  29th  January  1839. 

Held  by  Lord  Denman  C.  J.,  and  semble  per  Williams  J.,  dubitante  Coleridge  J.,  that 
the  replication  put  in  issue  the  fact  of  the  certificate  having  been  ohimnQdi  forthwith. 

Held  also  that,  such  a  dismissal  not  being  equivalent  to  an  acquittal  at  common  law,  and 
not  constituting  a  defence,  except  under  the  statute,  the  certificate  pleaded  must  appear 
to  have  been  ohtamQA  forthwith. 

And  that  the  certificate  in  this  case  was  not  obtained  forthwith. 

(a)  There  was  a  second  count,  to  which  there  was  a  plea  of  Not 
guilty,  found  for  the  defendant. 

&C., 
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against 
Robinson. 


&c.,  because  he  saith  that,  on  29th  November  a.d.  1838,  1840. 
at  the  town  hall  of  Mansfield,  in  the  county  of  Not-  Queen 
tingham,  before  &c.  (two  justices  of  Nottinghamshire) , 
defendant,  by  the  name  &c.,  was  brought  before  the 
said  justices,  charged  in  a  certain  information  upon  the 
oath  of  the  said  &c.  (prosecutor),  with  having,  on  &c., 
assaulted  &;c. ;  and  that  the  said  justices,  upon  hearing 
the  said  complaint,  "  deemed  the  offence  not  to  be 
proved,  and  thereupon  {a)  dismissed  the  said  complaint," 
and  "forthwith  made  out  a  certificate  under  their  hands, 
stating  the  facts  {a)  of  such  dismissal,"  and  delivered 
it  to  defendant,  as  by  the  certificate  now  shewn  to  the 
Court  will  more  fully  &c.;  "  which  said  judgment 
and  dismissal  still  remain  in  full  force  and  effect, 
and  not  in  the  least  reversed  or  made  void."  Aver- 
ments of  identity  of  the  person  and  charge.  And 
this  &c.  (verification) :  wherefore  he  prays  judgment, 
and  that  by  the  Court  here  he  may  be  dismissed  and 
discharged  from  the  premises  in  the  first  count  of  the 
said  indictment  specified.  Replication,  that  defendant 
"  did  not  obtain  such  certificate  in  manner  and  form" 
&c.    Issue  thereon. 

On  the  trial,  at  the  Nottinghamshire  Summer  assizes, 
1839,  a  special  verdict  was  found,  stating  a  hearing 
before  two  justices  and  dismissal  of  the  complaint  on 
29th  November,  1838,  and  a  certificate  of  dismissal  ob- 
tained on  29th  January  1839. 

Willmore  appeared  for  the  Crown;  but  the  Court 
called  on 

Whiiehurst  for  the  defendant.  [Lord  Denman  C.  J. 
Must  not  the  defence  be  available  at  the  time  when 

(a)  See  Skuse  v.  Davis^  10  A.     E.  635. 

the 
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1840.      the  bill  is  found?]    The  acquittal  being  before  the  bill 
~      was  found,  the  time  of  drawing  up  the  record  could 

The  Queen  ^  ^ 

against       make  no  difference.  [Lord  Denman  C.  J.  There  was  no 

Robinson. 

record  at  the  time  when  the  indictment  was  preferred.] 
There  was  at  the  time  of  the  plea  pleaded :  the  plea 
alleges  that  the  certificate  was  obtained  forthwith^  which 
is  the  word  relied  upon  on  the  other  side.  When  the 
bill  was  found  there  was  a  defence  independently  of  the 
certificate. 

Stat.  9  G.  4.  c.  31.  5.27.5  after  giving  power  to  two 
justices  to  hear  and  determine  cases  of  common  assault, 
proceeds,  "  But  if  the  justices,  upon  the  hearing  of 
any  such  case  of  assault  or  battery,  shall  deem  the  of- 
fence not  to  be  proved,  or  shall  find  the  assault  or 
battery  to  have  been  justified,  or  so  trifling  as  not  to 
merit  any  punishment,  and  shall  accordingly  dismiss  the 
complaint,  they  shall  forthwith  make  out  a  certificate 
under  their  hands,  stating  the  fact  of  such  dismissal, 
and  shall  deliver  such  certificate  to  the  party  against 
whom  the  complaint  was  preferred."     Then  sect.  28, 
on  which  the  plea  is  framed,  enacts,  "  That  if  any 
person  against  whom  any  such  complaint  shall  have 
been  preferred  for  any  common  assault  or  battery, 
shall  have  obtained  such  certificate  as  aforesaid,  or 
having  been  convicted  shall  have  paid  the  whole  amount 
adjudged  to  be  paid  under  such  conviction,  or  shall 
have  suffered  the  imprisonment  awarded  for  non-pay- 
ment thereof,  in  every  such  case  he  shall  be  released 
from  all  further  or  other  proceedings,  civil  or  criminal, 
for  the  same  cause."    It  was  clearly  the  intention  of  the 
legislature  that  the  determination  of  the  two  justices 
should  make  a  final  end  as  fully  as  any  other  judgment 
does  in  any  case  civil  or  criminal  ;  if  so,  the  effect  of 

the 
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the  hearing  and  dismissal  in  the  present  case  must  be  1840. 
the  same  as  that  of  an  acquittal  at  the  quarter  sessions.  ^,""1 

^  ^  The  Queen 

[Lord  Denman  C.  J.    Suppose  magistrates  refused  to  against 

ft^  &  Robin  SOX. 

convict  a  person  charged  before  them  with  embezzle- 
ment under  the  new  poor  law  (a).]  The  party  might 
plead  autrefois  acquit  to  a  bill  afterwards  found  against 
him  by  the  grand  jury.  This  must  be  so  in  any  case 
where  the  magistrates  had  the  power  of  judicially  deter- 
mining the  matter,  and  exercised  that  power :  the  party 
having  once  been  in  jeopardy,  the  general  principle  of 
pleading  autrefois  acquit  must  apply.  IColeridgeJ.  But 
here  the  magistrates  do  not  say  that  the  party  was  Not 
guilty ;  they  only  say  that  the  charge  was  not  proved, 
which  is  quite  consistent  with  the  fact  of  his  being  guilty : 
you  are  now  arguing  as  at  common  law.]  The  finding 
is  in  substance  Not  guilty,  [Coleridge  J.  Would  this 
certificate  have  been  evidence  under  a  simple  plea  of  au- 
trefois acquit  ?  It  is  a  very  different  thing.]  It  is  sub- 
stantially the  same ;  and  such  appears  to  have  been  the 
intention  of  the  legislature.  [Coleridge  J.  Then  why  did 
they  not  use  such  well  known  words  as  Not  guilty  ?]  In 
the  construction  of  modern  acts  of  parliament  great 
difficulties  frequently  arise  from  the  omission  to  use 
common  legal  language.  Here  it  is  expressly  found 
that  the  justices  dismissed  the  complaint:  that  was  a 
hearing  and  determining ;  it  was  exactly  the  same  as  a 
verdict  of  Not  guilty :  the  justices  heard  the  complaint 
in  their  capacity  of  judges,  not  merely  as  a  preliminary 
inquiry  for  the  purpose  of  committing  for  a  misdemeanor. 
Moreover,  the  having  recourse  to  that  tribunal  was  not 
the  act  of  the  defendant :  it  was  the  prosecutor  who 


(a)  Stat.  4  &  5      4.  c.  76.  s.  97. 
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1840.  might  have  adopted  other  courses,  but  elected  to  make 
his  complaint  to  two  justices  under  the  statute.  Had 

The  Queen 

against  they  determined  in  his  favour,  they  might  have  fined 
the  defendant  to  the  extent  of  5/.,  and,  on  nonpayment 
of  the  fine,  have  committed  him  to  prison  for  two  calen- 
dar months.  It  would  be  hard  that  a  determination  in 
defendant's  favour  should  not  be  as  conclusive  as  a  de- 
cision against  him  would  have  been.  On  such  an  in- 
quiry, both  parties  do  what  is  equivalent  to  putting 
themselves  on  the  country.  {^Coleridge  J.  This  part  of 
your  argument  puts  the  certificate  entirely  out  of  view  : 
but  do  not  the  proceeding  and  all  the  machinery  depend 
wholly  on  the  statute  ?] 

As  to  the  time  of  obtaining  the  certificate,  a  party  is 
not  to  lose  the  benefit  of  his  acquittal  because  the  magis- 
trates omit  to  give  him  the  certificate  at  the  precise  time 
when  they  dismiss  the  complaint.  First,  suppose  the 
statute  not  to  have  contained  the  word  forthwith  :  then, 
seeing  that  the  certificate  is  to  be  a  bar  to  all  further 
proceedings,  civil  as  well  as  criminal,  it  could  be  pleaded 
in  bar  of  an  action,  though  not  granted  till  after  de- 
claration. Thus,  a  conviction  may  be  drawn  up  at 
any  time,  so  that  it  be  returned  in  due  time  to  the 
sessions.  Suppose  an  action  brought  against  magis- 
trates who  have  to  justify  under  such  a  conviction :  they 
certainly  may  do  so  under  the  general  issue ;  but  would 
it  be  any  objection,  under  a  special  plea,  that  the 
conviction  was  not  drawn  up  till  after  declaration  ? 
Suppose  the  grand  jury  to  be  sitting  at  the  time  of 
the  hearing,  and  the  prosecutor,  immediately  on  his 
complaint  being  dismissed,  to  prefer  his  bill  before  the 
end  of  the  sitting  of  the  justices,  who  grant  the  cer- 
tificate at  the  same  sitting,  but  after  the  bill  is  found ; 

would 
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would  it  not  be  available?  Then  what  is  the  effect  of  1840. 
the  word  forthwith  ?   The  prosecutor  has  not  been 

The  Queen 

damnified  by  the  delay.   [Lord  Denman  C.  J.    He  has  against 

.  1    r         I  1  •  mi  Robinson. 

been  induced  to  go  beiore  the  grand  jury.]  That  was 
his  own  fault :  he  ought  not  to  have  done  so,  knowing 
that  his  complaint  had  been  heard  and  dismissed.  The 
word  forthwith  is  merely  directory.  [Coleridge  J.  If 
called  upon.]  Forthwith  does  not  mean  any  definite 
time.  Suppose  the  magistrates,  after  dismissing  the  com- 
plaint, were  to  refuse  to  grant  a  certificate  though  called 
upon  to  do  so  immediately,  and  were  afterwards  com- 
pelled to  do  so  by  mandamus :  surely  such  a  certificate 
would  be  granted  forthwith.  If  this  supposition  be  an- 
swered by  saying  that  what  is  done  by  compulsion  of  law 
is  considered  to  have  been  done  at  the  proper  time,  then 
suppose  the  hearing  and  refusal  to  take  place  at  the  be- 
ginning of  the  long  vacation,  and,  a  mandamus  being 
threatened,  the  certificate  to  be  granted  just  before  the 
beginning  of  Michaelmas  term :  in  such  case  there 
would  be  an  interval  of  two  or  three  months ;  but  it 
would  make  no  difference  that  the  certificate  was  granted 
-  on  threat  of  legal  compulsion  before  recourse  could  be 
had  to  the  legal  means.  An  officer  of  the  court  ought 
to  grant  a  copy  of  a  record  forthwith;  but  the  party 
is  not  precluded  from  making  use  of  it  because  the 
officer  does  not  give  it  till  after  some  time  has  elapsed. 
In  Regina  v.  Brownlow{a)  this  Court  quashed  a  co- 
roner's inquisition  because,  in  stating  the  time  of 
death,  it  merely  alleged  that  the  deceased  "  instantly 
died and  the  Court  held  that  instantlj/  was  a  word  of 
no  definite  meaning.    Sect.  27  of  stat.  9  G.  4.  c.  31.  is 

(a)  1\  J.  8f  E.  119. 

a  penal 
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1840.  a  penal  enactment,  which,  but  for  sect.  28,  would  have 
~      '      left  the  defendant  still  liable  to  an  action.    Suppose  an 

The  Queen 

against       actiou  to  have  been  brought  in  the  present  case,  would 

Robinson. 

the  defence  fail  because,  from  illness  or  some  other 
cause,  the  magistrates  did  not  grant  the  certificate  on 
the  day  of  the  hearing  ? 

Besides,  the  certificate  is  not  the  defence:  the  cer- 
tificate is  made  evidence  in  order  to  avoid  the  expense 
and  difficulty  of  having  a  formal  record  drawn  up  :  it 
is,  in  this  respect,  like  the  statutory  certificate  of  previous 
conviction  now  used  in  cases  of  felony. 

Willmore  contra.  [Lord  Denman  C.  J.  Suppose  the 
magistrates  had  refused  to  give  the  certificate  because 
they  thought  the  case  merely  not  proved,  and  did  not 
consider  it  right  to  take  away  the  prosecutor*s  remedy 
at  common  law.]  Certainly  a  discretion  is  left  to  the 
magistrates,  whether  they  will  grant  the  certificate  or 
refuse.  It  is  unnecessary  to  cite  the  many  cases  in 
which  the  word  shall  has  been  held  to  signify  may.  Ac- 
cording to  the  argument  on  the  other  side,  the  pro- 
vision respecting  the  certificate  is  quite  superfluous; 
the  defence  would  be  equally  available  without  it. 
{Williams  J.  Except  as  to  evidence.  Lord  Denrrian 
C.  J.  According  to  the  act,  the  certificate  is  a  ne- 
cessary part  of  the  defence.]  There  are  no  provisions 
here  in  facilitation  of  proof,  corresponding  with  those 
relating  to  certificates  of  previous  conviction  :  .  the 
certificate  is  not  made  to  prove  itself ;  it  is  to  be  "  such 
certificate  as  aforesaid and,  in  order  to  shew  it  to  be 
such,  every  step  must  be  proved,  just  as  much  as  if 
there  were  no  certificate :  no  argument  therefore  arises 
from  the  convenience  in  respect  of  evidence.  {Cole- 
ridge 
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ridge  J.  Can  you  satisfy  us  that  time  is  of  the  essence  ?]  1840. 
Forthmth  must  be  taken  in  its  ordinary  acceptation,  or 

^         /  The  QuEEK 

it  can  mean  nothing.    The  object  of  the  statute  is  to  against 

.  .  T  Robinson. 

cause  the  decision  of  the  justices  to  put  an  immediate 
stop  to  disputes:  but  this  will  not  be  the  effect  un- 
less the  certificate  is  granted  immediately ;  for,  until 
it  is  granted,  the  parties  cannot  know  whether  it  is  the 
intention  of  the  justices  to  put  a  stop  to  all  further  pro- 
ceedings. Here  it  appears  that  one  of  the  parties  did 
actually  proceed  to  avail  himself  of  his  common  law 
remedy;  and,  at  the  time  when  he  did  so,  there  was 
nothing  to  shew  him  that  such  a  course  was  not  open. 
Then  suppose  the  application  not  to  be  made  till  several 
months  afterwards ;  what  record  have  the  magistrates  to 
act  upon?  One  or  both  of  them  may  be  dead:  the 
same  magistrates  may  not  meet ;  or  they  may  not  be 
together  acting  judicially ;  or  they  may  have  forgotten 
the  facts.  It  has  been  argued  that,  if,  in  such  a  case, 
they  did  not  grant  a  certificate,  the  defendant  would 
come  to  this  court  for  a  mandamus :  are  the  magis- 
trates then  to  return  that  they  do  not  recollect,  or 
would  such  a  return  be  held  insufficient  ?  [Lord  Den- 
man  C.  J.  Is  the  point  you  are  arguing  properly  in  issue? 
The  replication  is  that  the  defendant  did  not  obtain 
the  certificate  in  manner  and  form  &c.]  That  means 
forthmth.  [Lord  Denman  C.  J.  It  would  have  been 
easy  to  say  so.  It  is  very  difficult  for  a  court  to  say 
what  is  done  forthwith  :  you  allow  that  it  may  vary  ac- 
cording to  circumstances.]  It  means  "  at  the  time."  If 
the  certificate  is  applied  for  at  the  time  of  the  hearing,  all 
parties  are  present ;  but,  if  the  application  is  made  at  a 
subsequent  period,  the  certificate  ought  not  to  be  granted 
behind  the  back  of  the  prosecutor ;  he  should  be 
Vol.  XII.  Y  y  summoned. 
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1840.      summoned,  and  all  the  circumstances  of  the  case  ought 
~         properly  to  be  gone  into  afresh. 

The  Queen     ^    t-     J  & 

against 
Robinson. 

Whitehurst  for  the  defendant.  The  word  shall  is 
clearly  imperative:  the  legislature  could  not  have  in- 
tended to  give  the  justices  a  discretionary  i  power  of 
leaving  the  matter  open.  The  prosecutor  has  made  his 
election,  and  taken  his  chance  by  adopting  a  course 
which  the  legislature  meant  to  be  final.  Even  if  the 
magistrates  refused  at  the  time,  why  should  the  defend- 
ant not  have  the  benefit  of  a  certificate  granted  after- 
wards on  threat  of  mandamus  ?  If  one  of  the  magis- 
trates were  to  die  before  the  application,  the  defendant 
must  suffer  the  inconvenience  resulting  from  his  own 
delay.  Suppose,  after  the  hearing,  one  magistrate  were 
to  retire  for  a  while,  leaving  his  colleagues  transacting 
business,  and  were  to  return  before  the  business  was 
over ;  could  the  certificate  not  be  granted  then  ?  Forth- 
mth  is  merely  directory ;  and  the  whole  provision  is  in- 
troduced for  the  benefit  of  defendants.  The  issue,  also, 
is  not  framed  to  meet  this  case :  "  manner  and  form " 
refers  merely  to  form ;  so  that  forthwith  is  not  part  of 
the  issue. 


Lord  Denman  C.  J.  When  I  first  read  the  plea,  I 
entertained  no  doubt  that  the  whole  matter  was  put  in 
issue,  and  that  the  sole  question  for  us  was,  whether  the 
circumstances  stated  in  this  special  verdict  were  such  as 
to  satisfy  the  word  "  forthwith"  in  the  statute.  I  think 
so  still,  and  that  the  plea  must  be  taken  to  have  been 
pleaded  with  the  intention  of  bringing  the  case  within 
the  terms  of  the  act,  and  that  the  replication  puts  in 
issue  the  fact  of  the  certificate  having  been  obtained 

forthwith. 
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forthwith.    It  is  exceedingly  important  that  the  cer-  .1840. 
tificate  should  be  obtained  forthwith :  otherwise  appli-  ^,""7 

The  QuEEW 

cations  for  it  might  be  made  to  the  justices  when  no  against 

Robinson. 

longer  together,  when  not  acting  judicially,  or  when, 
from  lapse  of  time,  they  had  forgotten  all  the  cir- 
cumstances. In  the  present  case,  the  application  is 
not  made  till  some  months  after  the  hearing  and  de- 
termination, and  after  the  prosecutor  has  had  re- 
course to  his  remedy  at  common  law :  the  certificate 
can  in  no  sense  be  said  to  have  been  made  forthwith, 
Mr.  Whitehurst  then  argued  very  ingeniously  that  the 
dismissal  operated  as  a  bar  independently  of  the  cer- 
tificate, on  the  common  law  principle  that  a  man  shall 
not  twice  be  put  in  jeopardy  on  the  same  charge.  I 
should  have  thought  so  too,  if,  in  the  act,  the  expres- 
sion "  Not  guilty "  had  been  used.  But,  instead  of 
that,  the  expression  made  use  of  is  "  not  proved," 
which  is  very  different  from  not  guilty ;  and,  since  the 
whole  proceeding  depends  upon  the  statute,  the  cer- 
tificate, to  constitute  a  defence,  must  comply  with  the 
language  of  the  statute. 

Williams  J.  {a)  I  agree  with  Mr.  Whitehurst  that  the 
word  forthwith  ought  to  receive  a  reasonable  construc- 
tion. What,  then,  is  a  reasonable  construction  in  a 
case  like  the  present  ?  It  must  be  considered  that,  if, 
after  the  determination  of  any  question,  another  arising 
out  of  it  has  to  be  decided  by  the  same  persons,  it  is 
reasonable  that  they  should  come  to  the  decision  of  it 
with  the  facts  fresh  in  their  minds :  the  proper  point 
of  time  is  a  time  so  recent  that  the  memory  of  the  jus- 


(a)  Littledale  J.  was  absent. 
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1840.  tices  is  fresh.  As  to  the  question,  whether  on  these 
""■  pleadings  the  time  is  put  in  issue,  if  the  time  of  making 

The  QuEEK  .....  ^ 

against  the  application  is  limited  by  the  word  forthwith^  then, 
as  it  seems  to  me  at  present,  that  fact  is  put  in  issue  by 
the  replication.  On  the  point  whether,  independently 
of  the  statute,  the  dismissal  operates  as  an  acquittal  at 
common  law,  I  agree  in  what  has  fallen  from  my 
Lord. 


Coleridge  J.  I  cannot  agree  that  this  species  of 
acquittal  is  equivalent  to  any  other  acquittal:  it  depends 
entirely  upon  the  statute,  and  cannot  be  extended  be- 
yond the  words  of  the  statute ;  according  to  the  lan- 
guage of  this  enactment,  the  justices  may  dismiss  the 
complaint,  either  because  they  shall  deem  the  offence 
not  to  be  proved,"  or  because  they  shall  find  the  as- 
sault or  battery  to  have  been  justified,"  or  because  they 
shall  find  it  to  have  been  "  so  trifling  as  not  to  merit 
any  punishment."  Now  it  could  not  be  contended  that 
either  the  first  or  the  last  of  these  alternatives  is 
equivalent  to  an  acquittal;  and,  if  not,  then  the  mere 
fact  of  dismissal  cannot  be  considered  as  equivalent 
to  an  acquittal  at  common  law.  As  to  the  proper 
construction  of  the  word  forthwith,  I  thought  for  a 
long  time  that,  as  the  provision  is  one  introduced  for 
the  benefit  of  defendants,  the  intention  was  to  enable 
them  to  apply  for  it  whenever  it  should  turn  out  to  be 
necessary.  Still  I  should  have  come  to  that  decision 
with  some  reluctance ;  for  I  should  have  felt  that  I  was 
doing  violence  to  the  plain  language  of  the  statute. 
But,  when  I  consider  the  object  and  bearing  of  the  en- 
actment, I  feel  compelled  to  come  to  a  different  con- 
clusion.   Three  different  kinds  of  certificate  are  pointed 

out : 
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Robinson. 
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out:  the  application  ought  therefore  to  be  made  whilst  1840. 
the  facts  are  fresh  in  the  recollection  of  the  justices  ;  and 
it  ought  to  be  heard  in  the  presence  of  the  prosecutor :  all 
which  considerations  point  out  the  meaning  of  the  legis- 
lature to  be,  on  a  reasonable  construction,  that  all  is  to  be 
done  at  once.  Mr.  Whitehurst  himself  gave  a  sufficient 
answer  to  the  case  which  he  put  of  a  wrongful  refusal : 
the  party  would  be  placed  by  the  law  in  the  same  situ- 
ation as  if  the  certificate  had  been  granted  at  the  proper 
time :  there  is  nothing  to  shew  that  such  was  the  case 
here ;  and,  if  it  was  so,  it  ought  to  have  been  so  pleaded. 
In  general  it  is  the  defendant's  own  fault  if  he  does  not 
apply  for  the  certificate  at  the  proper  time.  On  these 
two  points,  then,  I  agree  with  the  rest  of  the  Court ; 
but,  on  the  cjuestion  whether  this  replication,  which 
traverses  the  obtaining  of  the  certificate  in  manner  and 
form,  instead  of  traversing  the  obtaining  of  it  forthwith, 
puts  the  time  in  issue,  I  have  great  doubt. 

Judgment  for  the  Crown  (a). 

(a)  See  Spenceley  v.  Robinson,  3  B.  ^  C.  658. ;  Thompson  v.  Gibson, 
8  M.  §•  W.  281. 
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Wednesday 
November  11th. 

An  order  of 
justices  under 
Stat.  55  G.  3. 
c,  68.  s.  2. 
(see  Stat.  5  & 
6  r.  4.  c.  50. 
s.  85.),  for 
stopping  a 
highway,  began 
with  this  re- 
cital.   "  We" 
&c.,  "  having 
viewed  a  certain 
public  high- 
way" &c., 
"  and  it  ap' 
pearing  to  us 
that  such  high- 
way is  unne- 
cessary," we  do 
order  &c. 

Held  a  bad 
order,  the 
words  not  ne- 
cessarily im- 
plying that  it 
was  made 
*'  upon  the 
view  "  "  of  the 
said  justices" 
according  to 
the  act. 


The  Queen  against  Stephen  Jones. 

'J^HE  following  order  was  confirmed  and  enrolled  at 
the  Carmarthenshire  quarter  sessions,  April,  1834. 

"  County  of  Carmarthen,  to  wit.  —  We,  Walter  Rice 
and  George  Lloyd,  Esquires,  two  of  His  Majesty's  jus- 
tices of  the  peace  for  the  said  county  of  Carmarthen, 
acting  within  the  hundred  of  Cayo  in  the  said  county, 
having  viewed  a  certain  public  highway  lying  and  being 
in  the  parish  of  Llandingat  in  the  hundred  of  Cayo  in 
the  said  county,  commencing  at "  &c.,  "  and  leading  " 
&c.,  and  passing  through  the  lands  or  grounds  of  Mr. 
John  Pritchard  of  Pantllwyfen,  containing  in  length 
eighty  eight  yards,  or  thereabouts,  and  more  particularly 
described  in  the  plan  hereunto  annexed,  and  it  appear- 
ing unto  us,  the  said  justices,  that  such  highway  is  un- 
necessary, we,  the  said  justices,  at  a  special  sessions 
holden  "  &c.,  "  do  hereby  order  that  the  above  men- 
tioned highway  be  stopped  up  pursuant  to  the  statute  in 
such  case  made  and  provided.  Reserving  nevertheless  " 
&c.  (rights  of  way  to  the  owners  and  occupiers  for  the 
time  being  of  certain  farms  and  lands).  "  Given  under 
our  hands  and  seals  this  21st  day  of  December  a^h, 
1833."    (Signed  and  sealed  by  the  two  justices). 

A  plan  was  drawn  underneath. 

The  orders  were  brought  into  this  Court  by  certiorari, 
and  a  motion  made  to  quash  them  for  insufficiency. 
The  case  now  came  on  in  the  Crown  paper. 


Adams  Serjt.,  in  support  of  the  orders.  It  is  objected 
that  the  order  of  justices  does  not  purport  distinctly 

enough 
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enough  to  be  made  "  upon  the  view  '*  of  the  justices, 
according  to  stat.  55  G.  3.     68.  s,  2. ;  and  Rex  v.  The 

Marquis  of  Downshire  (a)  will  be  cited.  But  there  the 
words  were :  "  We  "  &c.,  "  having  particularly  viewed 
the  public  roads  "  &c.,  "  and  we  not  being  interested  " 
&c.,  "  and  being  satisfied"  &c. :  which  might  imply  that 
they  were  satisfied  otherwise  than  by  the  view  before 
mentioned.  But  in  Rex  v.  Milverton  (b),  where  the 
language  was,  "  having  upon  view  found,  and  it  appear- 
ing to "  us,  the  order  was  held  well  enough.  [  Wil- 
liams J.  There  the  order,  substantially,  followed  the 
terms  of  the  statute.]  Here  the  sense  is  followed  as 
closely.  The  words  are,  "  having  viewed  a  certain 
public  highway"  (which  is  then  described),  ''and  it  ap- 
pearing unto  us,  the  said  justices,  that  such  highway  is 
unnecessary  "  (c). 

E.  V,  Williams,  contra,  was  stopped  by  the  Court, 

Lord  Denman  C.  J.  We  think  this  objection  must 
prevail.  Stat.  55  G.  3.  c,  68.  5. 2.  requires  that  it  should 
"  appear,  upon  the  view  "  of  the  justices,  that  the  high- 
way is  unnecessary.    The  statement  that  it  so  appeared 

(a)  4:A.^E.  698. 

(6)  5  A.  ^  E.  S4\.    See  Rex  v.  The  Justices  of  Can^ridgeshire,    A.  Sf 
E.  111. 

(c)  The  following  objections  were  also  discussed ;  but  the  Court  gave 
no  judgment  upon  them.  That  the  order  did  not  direct  a  sale  of  the 
highway  stopped  up ;  Rex  v.  Kenyan,  6  B.  ^  C.  640. ;  Rex  v.  Glover,  1  B. 
^  Ad.  482.  And  that  the  breadth  of  the  highway  was  not  specified ; 
Rex  V.  Kenyan  6  B.  ^  C.  640.  Coleridge  J.  observed  that  the  statement 
of  breadth  appeared  to  be  material,  as  rights  of  way  were  reserved. 
Adams  Serjt.  contended  that  the  plan  subjoined  to,  and  mentioned  in, 
the  order,  would  aid  the  description ;  and  Coleridge  J.  cited  Rex  v.  Homer, 
2  B.  ^  Ad.  150.  Tliere  were  other  objections,  which  were  not  entered 
upon, 

Y  y  4^  is 
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1840.  is  a  distinct  one,  and  easily  introduced.  If,  indeed,  the 
'  words  used  are  manifestly  equivalent  to  such  a  state- 

The  Queen  ^ 

against       ment,  the  order  may  be  supported  ;  but  it  is  much  best 

Jones. 

to  follow  the  very  terms  of  the  statute.  In  Hex  v.  Mil- 
*verton  [a)  the  words  "  having  upon  view  found "  were 
equivalent  to  a  recital  that  it  appeared  upon  the  view 
of  the  justices.  But  in  Rex  v.  The  Marquis  of  Down- 
shire  (h)  the  Court  held  that  the  words  "  having  par- 
ticularly viewed "  "  and  being  satisfied  "  were  not  an 
equivalent  statement,  because  they  might  mean  that  the 
justices  had  been  satisfied  by  other  means  than  their 
own  view.  The  same  objection  arises  here.  We 
"  having  viewed  "  "  and  it  appearing  unto  us  "  may 
imply  that  it  appeared  by  evidence  independent  of  the 
view.  It  is  impossible  to  distinguish  the  case  from  Rex 
V.  The  Marquis  of  Downshire  {b),  which  received  great 
consideration,  and  established  that  an  order  of  this  kind, 
if  not  framed  in  the  precise  terms  of  the  statute,  must 
use  words  necessarily  and  unavoidably  equivalent  to 
them. 

Williams  J.  (c).  Rex  v.  The  Marquis  of  Down- 
shire  (b)  governs  this  case.  In  Rex  v.  Milverton  [a)  the 
order  only  contained  something  more  than  the  statute 
required.  Here  it  is  consistent  with  the  order  that, 
although  the  justices  have  viewed,  it  has  appeared  to 
them,  by  some  other  information,  that  the  way  was  un- 
necessary. 

Coleridge  J.  We  are  bound  by  the  two  cases  cited. 
Both  exemphfy  the  same  principle.    It  ought  to  appear 

(a)  5  A.^  E.  841.  (J))  4  J.  8f  E.  698. 

(c)  Littledale  J.  was  absent. 

unequivocally, 
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unequivocally,  and  not  only  by  probable  argument,  that  1840. 
the  justices  acted  on  their  own  view,  and  derived  their 

The  Queen 

conviction  from  that.     There  is  no  part  of  the  ad  mini-  against 

Jones, 

stration  of  the  law  by  justices  acting  on  their  own 
authority  in  which  it  is  more  necessary  for  the  Court 
to  look  closely  at  their  proceedings,  than  the  stopping 
of  highways. 

Orders  quashed 

(a)  Stat.  5  Sc  6  W.  4.  c.  50.  s.  1.  repeals  stat.  55  G.  3.  c.  68.,  but  there 
is  a  clause  (s.  85.)  as  to  stopping  up  highways,  which  requires  that  "  it 
shall  appear  upon  such  view"  of  two  justices  that  the  way  is  unnecessary, 
and  directs  them  to  certify  the  fact  of  their  view,  and  its  result,  to  the 
sessions.    And  see  sect.  82,  and  the  schedule,  No.  16. 


o 


The  Queen  against  The  Inhabitants  of  Mel-  ^tZt'inh. 

SONBY. 

N  appeal  against  an  order  of  justices  removing  Ji/.,being tenant 

_  J  '      r  n/r  1      7      '     of  premises 

Charles  Marston  from  the  township  of  Melsonoi/,  in  from  year  to 
the  North  Riding  of  Yorkshire,  to  the  township  of  i/art'n-"^ 
Bishop  AucMand  in  the  county  of  Durham,  the  sessions  ^^^^^^  ^paj^ble 
quashed  the  order,  subject  to  the  opinion  of  this  Court  ^la'f-yeariy, 

'J  1  gave  them  up 

upon  a  special  case.    The  case,  after  stating  a  first     pauper  in 

^  ^  '  o  januari/  1831, 

and  the  land- 
lord agreed  to  accept  him  as  yearly  tenant  from  Martinmas  to  Martinmas  on  the  above 
terms,  if  pauper  would  be  answerable  for  the  current  half  year's  rent.    Pauper  agreed, 
and  occupied  accordingly,  from  January  1831  to  October  1332.    At  May-day,  1831,  he 
paid  51.  rent  for  the  preceding  half  year ;  and  at  Martinmas  the  next  half  year's  rent  of  51. 

In  October  1832,  pauper  gave  up  the  premises  to  R.  No  rent  had  been  paid  since  Mar- 
tinmas 1831.  Pauper  agreed  with  R.  that  R.  should  take  his  furniture  and  fixtures  at 
9^  5s.,  and  in  consideration  thereof  pay  the  landlord  the  rent  due  from  Martinmas  1831. 
The  landlord  agreed  with  pauper  and  R,  to  accept  R.  as  his  tenant,  and  received  an  un- 
dertaking from  R.  to  pay  the  rent  as  above  stated.  At  Martinmas  1833,  no  rent  having 
been  paid,  the  landlord  distrained,  and  sold  the  goods  seized,  which  produced  enough  to 
pay  the  whole  rent.  Among  them  was  part  of  the  furniture  &c.  left  by  the  pauper,  to  the 
value  of  51.  ;  but  there  was  no  specific  account  of  the  sum  produced  by  these  articles. 

Held  that  pauper  did  not  gain  a  settlement  by  renting  a  tenement,  under  stat.  1  W.  4. 
c.  18.  s.l.'y  for  that  he  was  not,  during  the  entire  half  year  from  Martinmas  1830  to  May 
1831,  the  person  hiring  the  premises;  and  the  rent  due  in  respect  of  his  occupation  from 
Martinmas  1831  was  not  paid  by  him^ 

settlement 
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1840.  settlement  of  the  pauper  m  Bishop  Auckland,  proceeded 
'  as  follows. 

The  Queen 

against  In  January  1831  William  Merryisoeather  was  the  tenant 

The  Inhabit-  .  . 

ants  of  of  a  separate  and  distinct  house  and  premises  in  Mel- 
sonby  at  the  yearly  rent  of  10/.,  payable  half-yearly  at 
May  day  and  Martinmas ;  which  premises  he  had  oc- 
cupied for  some  time  previous,  and  was  then  occupying 
as  tenant  from  year  to  year.  In  January  1831,  Merry- 
weather  gave  up  the  said  premises  to  the  pauper.  In 
January  1831  Joseph  Eddon^  the  landlord,  agreed  to 
accept  pauper  as  his  yearly  tenant  from  MartirBlias  to 
Martinmas  at  the  rent  of  10/.,  provided  he  would 
make  himself  answerable  for  the  current  half  year's 
rent.  The  pauper  entered  into  the  said  premises  in 
January  1831,  and  continued  to  occupy  the  same  under 
the  said  agreement  until  October  1832.  At  May  day 
1831  pauper  paid  5/.  for  the  half  year's  rent,  having 
undertaken  to  pay  both  for  the  time  in  which  the  pre- 
mises were  occupied  by  Merryweather  and  for  the  time 
since  he  was  accepted  as  tenant  himself.  At  Martinmas 
1831,  the  pauper  paid  5/.,  being  the  half-year's  rent  due 
from  May  day  up  to  that  time. 

In  October  1832  the  pauper  agreed  with  one  Stephen 
Rhodes  to  give  up  to  him  the  possession  of  the  premises. 
At  that  time  the  pauper  had  not  paid  any  rent  that  became 
due  after  Martinmas  1831  :  and  it  was  agreed  between 
the  pauper  and  Rhodes  that  Rhodes  should  take  of  the 
pauper  his  fixtures  in  the  house  for  the  sum  of  5/.,  and 
also  some  furniture  in  the  said  house  at  4/.  5s,',  and  that, 
in  consideration  of  the  said  fixtures  and  furniture,  he 
should  pay  to  the  landlord  the  said  sum  of  9/.  55.,  the 
price  of  the  said  fixtures  and  furniture,  for  the  rent  due 

from 
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from  Martinmas  1831.  At  Martinmas  1831  the  pre- 
mises passed  from  Eddon  and  became  the  property  of 
one  John  Young,  Shortly  after  Rhodes  took  possession 
of  the  premises  in  October  1832,  Young  agreed  with 
pauper  and  Rhodes  to  accept  Rhodes  as  his  tenant,  and 
received  at  the  same  time  an  undertaking  from  Rhodes 
that  he  would  pay  the  rent  due  as  aforesaid  from  the 
pauper  up  to  Martinmas  1833. 

No  rent  whatever  was  paid  by  Rhodes  :  and  there  was 
then  due  the  half  year's  rent  from  Martinmas  1831  to 
May  day  1832,  and  the  whole  rent  from  May  day  1832 
to  Martinmas  1833.  At  Martinmas  1833,  Young  en- 
tered a  distress  upon  the  premises,  the  same  still  being 
in  the  occupation  of  Rhodes^  for  the  whole  rent  from 
Martinmas  1831  to  Martinmas  1833.  The  fixtures  in 
the  house  were  seized,  together  with  other  things ;  and 
all  were  sold,  and  produced  sufficient  to  discharge  the 
expenses  of  distress  and  sale,  and  the  whole  rent  so  dis- 
trained for  ;  and  which  rent,  after  deducting  the  said 
expenses,  was  accordingly  paid  over  to  Youiig.  Among 
the  articles  sold  under  the  distress  were  some  which 
had  been  transferred  from  the  pauper  to  Rhodes^  con- 
sisting of  fixtures  and  furniture  to  the  value  of  5/. ;  but 
there  was  no  evidence  of  the  sum  which  each  of  the 
fixtures  or  furniture,  or  the  whole  together,  produced, 
except  the  general  evidence,  before  mentioned,  of  there 
being  more  than  sufficient  to  cover  the  rent  and  ex- 
penses. 

If  this  Court  should  be  of  opinion  that  a  settlement 
was  gained  in  the  township  of  Melsonby  upon  the  above 
case,  then  the  order  of  sessions  was  to  be  confirmed :  if 
not,  the  order  of  sessions  to  be  quashed. 

Alexander 


1840. 

The  Queen 

against 
The  Inhabit- 
ants of 

Melsonby, 
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1840.  ■  Alexander  and  Bliss  in  support  of  the  order  of  ses- 
'       '       sions.    The  pauper  gained  a  settlement  in  Melsonhy 

The  Queen  r     i        q  ^ 

against       Under  Stat.  1  W,  4.  c.  18.,  by  renting  a  tenement  and 

The  Inhabit-  . 

ants  of  occupymg  the  same  tor  a  year,  under  one  and  the  same 
Melsonbi.     yearly  hiring,  and  paying  the  rent,  to  the  amount  of  10/. 

per  annum,  for  one  whole  year,  within  the  meaning  of 
the  statute.  First,  he  did  make  such  payment,  for  the 
period  between  Martimnas  1830  and  Martinmas  1831. 
The  rent  from  Martinmas  1830  to  Mai/  1831  was  his 
own,  not  that  of  Merri/weat/ier,  whose  term  was,  in 
effect,  surrendered  when  he  gave  up  the  premises 
and  the  pauper  was  accepted  as  tenant  in  his  stead  ; 
Stone  V.  Whiting  {a),  Thomas  v.  Cook  (b).  The  land- 
lord, by  his  assenting  to  the  substitution  of  the  pauper, 
had  waived  any  claim  upon  Merryuoeather  for  rent 
during  the  current  half  year ;  Hall  v.  Burgess  (c) :  and 
the  pauper  became,  substantially,  the  tenant  from  Mar- 
tinmas 1830.  The  second  5/.,  paid  at  Martinmas  1831, 
was  unquestionably  the  pauper's  own  rent.  A  third  5/., 
covering  the  rent  for  the  next  half  year,  was  paid  by 
sale  of  the  fixtures  and  furniture  which  the  pauper  left 
in  Rhodes^ s  hands  for  the  purpose  of  paying  this  rent, 
and  which  were  distrained  by  the  landlord  in  1833. 
Whether  a  simple  levy  by  distress  be  or  be  not  equi- 
valent to  a  payment  of  rent,  has  been  questioned,  but 
not  decided  ;  Rex  v.  Carshalton  (d),  Rex  v.  Rams- 
gate  (^),  Rex  V.  St.  Nicholas,  Colchester  (g) :  but  here 
the  outgoing  tenant  sells  the  goods  to  his  successor, 
who  agrees  to  pay  over  the  proceeds  to  the  landlord  in 
discharge  of  the  rent  then  due;  the  landlord  assents  to 

(a)  2  Siark.  N.  P.  C.  235.  (6)  2  B.  Sf  Aid.  119. 

(c)  5  B.  ^  C.  332.  (rf)  6  £.  c|-  C.  93. 

(e)  SB.^C.  712.  (g)  2A.8^E.  599. 

the 
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the  agreement ;  and  the  rent  is,  ultimately,  paid  him  out 
of  the  produce  of  those  goods.  [Lord  Denman  C.  J. 
It  is  not  found  in  the  case  that  they  produced  5/.]  The 
in-coming  tenant  accepted  them  as  equivalent  to  5/. : 
and,  whatever  might  afterwards  be  their  actual  produce, 
he  took  upon  himself,  on  receiving  them,  to  raise  the  51. 
in  discharge  of  the  pauper's  rent.  The  pauper,  by  his 
bargain,  which  the  landlord  assented  to,  made  them 
worth  5l. ;  and  that  value  passed  from  the  pauper  to  the 
landlord.  [Coleridge  J.  Suppose  the  pauper  had  paid 
the  incoming  tenant  the  51.  in  monies  numbered,  and  he 
had  omitted  paying  it  over,  and  the  landlord  had  after- 
wards distrained  upon  the  goods  in  the  house,  would 
that  have  been  a  payment  by  the  pauper  ?]  There  would 
have  been  a  payment  by  him  on  account  of  the  rent, 
and  an  actual  satisfaction  to  the  landlord.  Rex  v.  Pake- 
field  {a)  may  be  cited :  but  there  the  pauper  had  given 
up  his  whole  property,  retaining  no  controul  over  any 
particular  part  for  the  payment  of  the  rent;  the  assignee 
was  a  stranger ;  there  was  no  assent  by  the  landlord ; 
and  there  might  not  have  been  sufficient  effects  to  pay 
the  rent.  [Coleridge  J.  In  this  case  it  does  not  appear 
that  any  part  of  the  goods  is  particularly  appropriated 
to  the  payment  of  the  rent.] 

It  is  not  necessary,  under  stat.  1  W.^.  c.  18.  s,  1., 
that  the  payment,  occupation,  and  hiring  should  be  all 
for  the  same  year;  it  is  sufficient  if  there  be  a  yearly 
hiring,  an  occupation  for  a  year,  and  a  year's  rent  paid, 
the  tenement  being  always  the  same,  and  held  under 
the  same  hiring;  and  those  conditions  were  fulfilled 
here.     Rex  v.  Banbury  (h)  decides  only  that,  under 
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(a)  4:A.8(E.  612. 


(h)  \  A.^  E.  136. 

Stat. 
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Stat.  1  W,A;,  c.  18.,  the  occupation  must  be  under  one 
and  the  same  hiring.  That  was  not  so  under  stat. 
59  G.  3.  c,  50.,  which  enacted  that  the  tenement  should 
be  hired  at  10/.  a  year  "  for  the  term  of  one  whole 
year,"  and  held  or  "  occupied,  and  the  rent  for  the 
same  actually  paid,  for  the  term  of  one  whole  year 
at  the  least,  by  the  person  hiring  the  same,"  but 
did  not  require  the  payment  and  occupation  to  be 
for  such  term ;  Rex  v.  Stow  {a),  Stat.  6  G.  4.  c»  57. 
corrected  that  defect  by  requiring  that  the  tenement 
"  shall  be  occupied  under  such  yearly  hiring,  and  the 
rent  for  the  same,  to  the  amount  of  10/.,  actually  paid, 
for  the  term  of  one  whole  year  at  the  least:"  and  it 
was  held  in  Rex  v.  Ramsgate  (b)  that,  under  that  act, 
the  rent  actually  reserved  must  be  paid  for  the  term  of 
one  whole  year  at  the  least,  Bayley  and  Holroyd  Js. 
relying  upon  the  collocation  of  the  words  "  for  the 
term  "  &c.,  which,  being  the  last  words  of  a  sentence, 
must  be  taken  as  applicable  to  both  the  preceding  mem- 
bers, "  shall  be  occupied"  &c.,  "  and  the  rent  for  the 
same"  "paid,"  &c.  But  in  stat.  1  ^.4.  c.  18.  that 
collocation  is  altered ;  and  the  words  are  "  unless  such 
house,"  &c.,  "  shall  be  actually  occupied  under  such 
yearly  hiring  in  the  same  parish  or  township,  by  the 
person  hiring  the  same,  for  the  term  of  one  whole  year 
at  the  least,  and  unless  the  rent  for  the  same,  to  the 
amount  of  10/.  at  the  least,  shall  be  paid  by  the  person 
hiring  the  same."  Therefore  the  judgments  in  Rex  v. 
Ramsgate  {h)  shew  that,  under  this  act,  the  rent  paid 
need  not  be  for  one  and  the  same  year,  and  that  in  the 
present  case  payments  in  the  first  and  second  years  of 


(a)  4  ^.  ^  C.  87. 


(b)  6B.  4:  C.  712. 


the 
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the  hiring  may  be  coupled,  if  necessary,  to  make  up 
the  10/.  Again,  there  is  no  ground  for  saying  that, 
under  stat.  ]  W.  4.  c,  1 8.,  the  occupation,  if  had  under 
one  and  the  same  hiriftg,  need  embrace  the  same  period 
for  which  the  rent  was  paid.  To  combine  payments  of 
rent  for  different  years,  or  a  payment  for  one  period 
with  occupation  for  another,  is  not  contrary  to  analogy. 
Occupations  of  tenements  not  contiguous,  and  hired  at 
different  times,  and  for  years  beginning  at  different 
periods,  have  been  coupled  in  the  same  manner;  Rex 
V.  Ormeshy  («),  Rex  v.*  Tadcaster  (b). 

Ingham  (with  whom  was  S»  Temple),  contra.  It  is 
assumed  on  the  other  side  that,  because  the  pauper  was 
admitted  in  January  1831,  as  tenant  from  Martinmas  to 
Martinmas,  he  became  tenant  from  Martinmas  1830. 
But  the  case  does  not  state  so.  At  all  events,  the  en- 
tering in  the  middle  of  a  half  year  and  paying  the  year's 
rent  could  not  be  a  bona  fide  renting  for  the  term  of 
one  whole  year  from  the  commencement.  [Lord  Den-^ 
man  C.  J.  The  argument  in  support  of  the  order 
would  apply  as  well  if  the  pauper  had  come  in  lending  a 
former  tenant  money  to  pay  rent  which  had  accrued  ten 
years  before.]  Then,  the  payment  of  the  rent  by  a  distress 
cannot  avail ;  for  it  was  not  a  payment  out  of  the  pauper's 
property.  The  landlord's  indulgence  in  assenting  to 
the  bargain  between  the  pauper  and  his  successor  does 
not  make  that  arrangement,  under  the  circumstances 
that  followed,  a  fulfilment  of  stat.  1  W,  4.  c.  18.  5.  1. 
Rex  V.  Pakefield  (c)  is  decisive  on  that  point.  (He  was 
then  stopped  by  the  Court). 

(a)  4  5.^  Ad.  214.  (6)  4      §•  Ad.  703. 

(c)  ^  A.  ^  E.  612. 

Lord 
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Lord  Den  MAN  C.  J.  I  said  in  that  case  that,  when 
the  pauper  "  had'parted  with  all  the  personal  property, 
and  ceased  to  have  a  controul  over  it,  a  payment  out  of 
that  over  which  he  had  no  controul  was  not  a  payment 
by  him."  And  my  brothers  Williams  and  Coleridge 
observed  that  nothing  more  was  done  than  to  provide 
for  raising  a  fund  out  of  which  another,  not  the  pauper, 
was  to  pay  the  rent.  I  see  no  reason  to  question  the 
propriety  of  those  opinions  :  and  the  case  is  decisive  as 
to  the  last  payment  relied  upon  here.  The  argument 
as  to  the  first  payment  is  too  ingenious  to  be  safely 
adopted.  The  object  of  stat.  1  W.  4.  c,  18.  was  to 
simplify  the  rules  under  which  a  settlement  was  to  be 
gained  by  occupation  and  payment  of  rent  for  a  year 
Former  statutes  had  not  accomplished  that  object;  the 
present  act  does. 


Williams  J.  (a).  One  object  of  this  statute  was  to 
put  an  end  to  constructive  payments  of  rent  which  had 
perplexed  the  Courts  of  quarter  session.  If  the  terms  of 
the  statute  are  adhered  to,  and  actual  payment  of  the  rent 
insisted  upon,  no  difficulty  will  arise.  As  to  the  third 
portion  of  rent,  the  circumstances  in  Rex  v.  Pake- 
field  (b)  were  more  favourable  to  an  argument  like  that 
of  Mr.  Bliss  than  the  facts  presented  here ;  but  the 
Court  adopted  the  plainer  construction. 


Coleridge  J.  I  am  also  of  opinion  that  there  was 
not  such  a  payment  of  rent  here  as  the  statute  requires. 
In  January  1831,  Merryweather  was  occupying  the  pre- 
mises under  a  Martinmas  hiring.   The  pauper  was  then 


(a)  Littledale  J,  was  absent. 
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let  in,  and,  by  an  arrangement  between  them,  paid  half 
a  year's  rent  at  May  day ;  and  he  paid  another  half-year's 
rent  at  Martmmas  1831.  Suppose  the  pauper's  occupa- 
tion had  terminated  in  January  1832.  According  to  Mr. 
Bliss's  argument  the  statute  would  then  have  been  satis- 
fied. The  true  observation  upon  this  is,  that  such  a  mode 
of  viewing  the  case  is  too  ingenious  and  subtle;  by  allow- 
ing it  we  should  set  afloat  the  matter  which  it  was  the 
object  of  Stat.  1  W,  4.  c,  18.  to  settle,  and  should  defeat 
its  purposes.  As  to  the  rent  levied  by  distress ;  in 
October  1832  the  pauper  handed  over  fixtures  and  fur- 
niture to  a  new  tenant,  in  consideration  that  he  should 
pay  the  pauper's  rent  from  Marti7imas  1831.  It  is 
urged  that  the  landlord  agreed  to  this;  but  he  only 
agreed  to  accept  the  new  man  as  tenant,  and  received 
his  undertaking  for  the  arrear  of  rent.  Even  if  that 
party  had  paid  it  immediately,  it  would  be  a  stretched 
construction  to  call  this  a  payment  by  the  pauper.  But 
the  contract  was  not  acted  upon  ;  and  then  the  landlord 
exercised  his  right  of  distraining  for  the  rent  due. 
Upon  whose  property  did  he  distrain?  That  of  the 
actual  tenant.  Can  it  be  said  that  this  was  a  payment 
of  rent  for  the  last  half  year  of  the  pauper's  occupation, 
"  by  the  person  hiring  "  the  premises  ? 

Order  of  sessions  quashed. 
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Thursdayy        Dqe  qh  the  detiiise  of  Rees  against  Howell, 

November  12th.  ° 

Sect.  9  of  Stat.  TjT  H,  WATSON  obtained  a  rule,  in  last  Easter 
c.  110.,  enact-  term,  calling  upon  the  lessor  of  the  plaintiff  to 

ing  that  no  cog-  ^  ^ 

novit  actionem  shew  causc  why  the  cognovit,  judgment,  and  writ  of 

shall  be  of 

force,  unless  an  possession  issued  in  this  case  should  not  be  set  aside, 
halTof  drfend!         why  a  writ  of  restitution  should  not  issue. 
&c.,*appnerto      '^^^  defendant  had  signed  a  cognovit  confessing  the 
inent!^*^^^'^^*''"  under  which  the  proceedings  mentioned  in  the 

rule  had  been  taken :  but  no  attorney  was  present  and 
acting  on  behalf  of  the  defendant,  as  prescribed  by  stat. 
I  ^2  Vict.  c.  110.  5.  9.(«). 


E,  V,  Williams  now  shewed  cause.  The  section  does 
not  apply  to  actions  of  ejectment.  The  provision  as  to 
the  warrant  of  attorney  to  confess  judgment  is  confined  to 
"  judgment  in  any  personal  action."  It  is  true  that  the 
provision  as  to  the  cognovit  comes  after  these  words, 
and  there  no  qualification  is  expressly  introduced: 
but  the  legislature  clearly  did  not  intend  to  make  dif- 

(a)  "  And  whereas  it  is  expedient  that  provision  should  be  made  for 
giving  every  person  executing  a  warrant  of  attorney  to  confess  judgment 
or  a  cognovit  actionem  due  information  of  the  nature  and  effect  thereof ; 
be  it  enacted,  that  from  and  after  the  time  appointed  for  the  commence- 
ment of  this  act  no  warrant  of  attorney  to  confess  judgment  in  any  per- 
sonal action,  or  cognovit  actionem,  given  by  any  person,  shall  be  of  any 
force  unless  there  shall  be  present  some  attorney  of  one  of  the  superior 
courts  on  behalf  of  such  person,  expressly  named  by  him  and  attending 
at  his  request,  to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit,  before  the  same  is  executed ;  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare  him- 
self to  be  attorney  for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney.'* 

ferent 
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torney  and  a  cognovit  actionem :  and,  according  to  a  very  jJi^^Tdem 

ordinary  use  of  language,  the  words  mean,  no  mtrant  Rees 

against 

of  attorney^  or  cognovit,  in  any  personal  action.    The  Howell. 
intention  must  have  been  to  exclude  mixed  actions 
altogether. 


Per  Curiam  {a)  (stopping  W,  H.  Watson,  contra).  It 
is  quite  clear  that  this  cognovit  is  invalid  under  the 
statute. 

Rule  absolute. 

(a)  Lord  Denman  C.  J.,  Williams  and  Coleridge  Js.  Littledale  J.  was 
absent. 


The  Queen  against  Quayle. 
This  case  is  reported,  11  A,  ^  E,  508. 


Thursday^ 
November  12th. 


The  Queen  against  The  Inhabitants  of  East  Saturday, 


Winch, 


November  14th. 


appeal  against  an  order  of  two  justices,  whereby  On  appeal  by 
Robert  Griggs  and  his  wife  were  removed  from  the  against  an  order 

of  removal  from 

parish  of  North  Runcton  to  the  parish  of  East  Winch,  parish  iV.,  the 
both  in  Norfolk,  the  sessions  confirmed  the  order,  ^pp^'^^"'^ 
subject  to  the  opinion  of  this  Court  upon  a  special 


case. 


relied  upon  a 
settlement  by 
hiring  and 
service  in  L. 
The  facts  were 
that  pauper, 

being  hired  to  a  master  resident  in  L.,  and  being  incapacited  from  actual  service  by  ill- 
ness, left  L.  and  resided,  for  the  last  forty  days  of  the  hiring,  in  E.  with  his  father,  his 
master  supplying  him  with  victuals  and  medical  attendance. 
Held,  that  no  settlement  was  gained  in  L. 

Though  L.  had  relieved  the  pauper  after  the  expiration  of  the  service,  while  resident  in 
the  sessions  finding  that  this  was  done  under  misconception  of  the  law. 

Z  z  2  The 
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The  grounds  of  appeal,  discussed  in  the  present  argu- 
ment, were  stated  in  the  case  as  follows. 

Third,  because  the  pauper  was  a  settled  inhabitant  of 
the  parish  of  Leziate,  in  Norfolk^  he  having,  when  un- 
married and  without  child  or  children,  been  hired  into 
that  parish  by  William  Knight  for  one  year,  and  having 
continued  in  such  service  during  the  space  of  one  whole 
year,  residing  in  that  parish  forty  days  during  the 
year;  such  hiring  and  service  being  about  the  year 
1791. 

Fourth.  Because,  at  the  date  of  the  order,  pauper  had 
a  settlement  in  Leziate^  he  having  long  previously  been 
a  resident  within  North  Rundon^  and  also  within  East 
Winch,  and  having  been  relieved,  during  such  several 
residences,  by  the  parish  officers  of  Leziate,  as  a  pauper 
belonging  to  that  parish. 

The  pauper  was  living  in  East  Winch,  the  place  of 
his  father's  settlement.  He  was  let  by  his  father,  before 
old  Michaelmas  day  1791,  to  William  Knight  of  the 
parish  of  Leziate,  from  such  old  Michaelmas  day  until 
the  following  old  Michaelmas  day,  at  the  wages  of  two 
guineas  and  his  board  and  lodging.  He  entered  such 
service,  and  continued  therein,  sleeping  at  his  master  s 
house  in  Leziate,  until  about  a  week  after  the  next  Mid- 
S2im?ner,  when  he  was  taken  ill,  and,  being  unable  to 
work,  was  sent  by  his  master  to  remain  at  his  father's 
house  at  East  Winch  till  well  enough  to  return  to  his 
work ;  and,  during  such  time,  he  received  victuals  from 
his  master,  and  was  attended  by  a  medical  man  at  his 
master's  expence.  Having  continued  unable  to  work 
during  the  remainder  of  the  year,  he  did  not  return 
again  to  sleep  at  his  master's.  And,  after  the  expiration 
of  his  year,  he  received  his  wages  for  the  whole  year. 

About 
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About  thirty  two  years  ago  he  was  taken  by  the  then 
overseers  of  East  Winch,  where  he  was  then  residing, 
before  a  magistrate,  to  be  examined  as  to  his  settlement, 
and,  on  shewing  a  copy  of  his  examination  to  the  then 
overseers  of  Leziate,  was  reheved.  And,  after  this,  the 
pauper  was  relieved  by  overseers  of  Leziate  at  various 
times  while  residing  in  other  parishes.  The  last  time 
was  about  five  or  six  years  ago.  The  sessions  found 
that  the  relief  was  given  by  Leziate  through  a  miscon- 
ception of  the  law.  The  question  submitted  by  the  ses- 
sions, and  now  decided,  was,  whether  the  pauper,  under 
the  circumstances  stated,  had  his  settlement  in  East 
Winch. 


1840. 

The  Queen 
against 

The  Inhabit- 
ants of 

East  Winch. 


B.  AndrCiAjs  and  Palmer,  in  support  of  the  order  of 
sessions,  were  stopped  by  the  Court. 

Gurdon  and  G^Malley,  contra.  According  to  the 
principle  established  in  Rex  v.  Sutton  (a),  the  pauper 
was  in  his  master's  service  throughout  the  time  during: 
which  the  master  maintained  him  at  his  father's  in  con- 
sequence of  his  illness.  \_Coleridge  J.  If  so,  he  gained 
his  settlement  in  East  Winch  ;  for  then  he  resided  there 
for  the  forty  days  while  the  relation  of  master  and  ser- 
vant continued.]  Lord  Kenyan,  in  Hex  v.  Sutto7i  (a), 
clearly  considered  that  the  settlement  was  gained  in  the 
parish  where  the  service  was,  in  contemplation  of  law, 
performed,  that  is,  in  the  master's  parish.  It  is  like  a 
residence  in  a  hospital ;  which  was  the  case  in  Hex  v. 
Sharri?igto?i  {b).  Lord  Kenyan,  in  Rex  v.  Suttan  (a), 
says,  "  I  think  that  the  case  of  Rex  v.  Sharringtan  (5) 

(a)  5  T.  B.  657,  (b)  Cald.  471. 


Z  z  3 
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The  Queen 
against 

The  Inhabit- 
ants of 

East  Winch. 


goes  some  way  to  warrant  my  opinion  in  this  case.  For 
I  cannot  consider  the  pauper's  residence  with  his  father 
as  a  performance  of  service  with  his  master ;  he  was 
there  diverso  intuitu,  in  order  to  recover  from  his  ill- 
ness, and  not  for  the  purpose  of  serving  his  master.'* 
IColeridge  J.  But  is  the  law  now  as  you  state  it  ?  If  ser- 
vice is  performed  in  one  parish,  and  the  residence  be  in 
another,  is  not  the  settlement  in  the  latter  ?]  That  was 
certainly  held  in  Hex  v.  Dremerchion  (a).  But  Rex  v, 
Sutton{h)  was  not  questioned  there,  nor  has  been  so  else- 
where: and,  therefore,  the  case  of  absence  through  ill- 
ness foriTJsan  exception  to  the  general  rule.  That  is  the 
view  taken  in  1  Nolan's  P.  L.  280. (c).  The  Court  will  be 
unwilling  now  to  introduce  doubts  on  a  question  so  long 
undisturbed.  Under  stat.  54  G.  3.  c.  170.  s,  6.,  no  set- 
tlement can  be  gained  in  a  parish  by  the  residence  there 
of  a  pauper  maintained  in  a  house  supported  by  charity. 
In  the  case  of  out-patients  this  section  would  be  inap- 
plicable :  but,  if  the  servant  were  maintained  by  the 
master,  the  principle  of  Bex  v.  Sutton  {b)  would  apply* 
So  it  would  if  a  servant  were  confined  in  a  house  of  cor- 
rection for  misconduct  in  his  master's  service,  under  stat. 
20  G.  2.  c.  19.  5.  2.  In  that  case  the  contract  is  clearly 
not  dissolved,  because  the  dissolution  must  be  under  a 
different  exercise  of  the  magistrate's  power.  A  party 
who  is  detained  in  a  parish  by  an  accident,  and  relieved 
as  casual  poor,  cannot  be  removed ;  nor  yet  can  he  gain  a 
settlement  by  such  residence  :  Rex  v.  St,  James  in  Bury 
St.  Edmunds  {d),  Rex  v.  St.  Lawrence,  Ludlow  {e).  But, 
further,  the  relief  by  Leziate  shews  a  settlement  there. 


(a)  3  B.  8f  Ad,  420, 
(c)  Ed.  4. 

(e)  4  J?.  ^  Aid,  660. 


(b)  5  T.  R.  657. 
(d)  10  JSastf  25. 
See  Rex  v,  Woolpit,  ^  A,  4;  £.  205. 

ICole  ridge 
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{Coleridge  J.  Is  that  more  than  evidence  ?]  The  ses- 
sions state  the  fact  that  the  Court  may  draw  the  proper 
inference.  It  is  indeed  found  that  the  sessions  con- 
sidered the  relief  to  be  given  by  mistake:  but,  in  an 
appeal  by  East  Winch  against  North  Runcton,  it  is  not 
competent  to  the  respondent  parish  to  take  this  ground : 
it  is  not  as  if  the  relieving  parish  were  explaining  their 
own  act  by  a  suggestion  of  their  having  been  mistaken. 
Hex  V.  Barnslei/  (a)  is  a  strong  instance  of  presuming 
settlement  from  relief. 


1840. 


The  Queen 
against 

The  InhabiU 

ants  of 
East  Winch. 


Lord  Denman  C.  J.  We  should  certainly  adhere 
to  former  decisions  for  the  sake  of  avoiding  the  in- 
troduction of  doubts.  But  here  I  think  the  doubt 
would  be  introduced  by  acceding  to  the  argument 
against  the  order  of  sessions.  A  residence  during  a 
dispensation  from  service  has  certainly  been  understood 
to  be  a  residence  under  the  service.  If,  however,  we  were 
lo  adopt  the  doctrine  which  it  is  sought  to  deduce  from 
JRex  V.  Sutton  {b),  we  should  introduce  exception  upon 
exception,  by  making  the  sessions  inquire  into  the  par- 
ticular cause  of  the  dispensation.  I  agree  in  that  de- 
cision to  the  extent  of  holding  that  the  service  there 
continued  in  law  for  the  time  during  which  it  was 
impossible  to  perform  it  in  fact. 

LiTTLEDALE,  WiLLiAMs,  and  CoLERiDGE  Js.  con- 
curred. 

Order  of  sessions  affirmed. 

(a)  1  M.'  f^S.  377.  (6)  5  T.  R.  657. 


Zz  ^ 
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saiurday,       The  QuEEN  agaiTist  The  Mayor,  Aldermen,  and 
Buro-esses  of  The  Borough  of  Cambridge. 


The  council  of  1^ /T  AND  AMUS.    The  writ  recited  that  the  borouffh 

a  borough,  act-    I W  J  ^  ^  ^ 

ing  under  stat.  of  Cambridge  is  a  borough  mentioned  in  the 

c.  76.  s.  65.,  Municipal  Corporation  Act,  5  &  6      4.     76. ;  and 

townTlerk,  that,  loug  before  and  until  and  after  the  time  of  passing 

dected  to^ho?d  ^^^^                 Continually  thence  until  1st  January^ 

during  good  Q      ^    Charles  Pestell  Harris,  of  the  said  borough, 

behaviour,  but  ° 

had  not  madp    orentleman,  was  an  officer  of  the  borough,  in  a  certain 

the  declaration    °  ° 

prescribed  by     office  of  profit  within  the  same,   (that  is  to  say)  the 

stat.  9  G.  4. 

c.  17.  s.  2.  office  of  town  clerk  of  the  borough ;  and,  during  all 
having  been' an  the  time  aforesaid,  was  and  acted  as  town  clerk  of  the 
he  was  entitled  ^^^^  borough,  and  received  the  fees  and  emoluments  of 
StioTunder  pertaining  to  the  office :  that,  on  or  about  1st 

T&  e^y^V'^*^  Jix^zwary,  6  ^.4.,  under  the  provisions  of  the  said  act, 
76.  C.  P.  Harris  was  removed  from  the  said  office  by  the 

council  elected  under  the  said  act  in  the  borough ; 
whereupon  he  became  entitled  to  have  an  adequate 
compensation,  to  be  assessed  by  the  council  of  the  bo- 
rough, and  paid  out  of  the  borough  fund,  for  the  fees 
and  emoluments  of  such  office :  that  C,  P.  Harris,  on 
or  about  23d  March  in  the  year  aforesaid,  did  prefer 
his  claim  for  such  compensation  to  the  council,  &c. 
(The  recital  then  set  out  performance  of  the  requi- 
sites of  stat.  5  &  6  4.  c.  76.  s,  66.,  a  disallowance  of 
the  claim  by  the  council,  an  appeal  to  the  Lords  of  the 
Treasury,  and  that  they  awarded  a  compensation :  that 
the  same  ought  to  be  secured  by  bond,  which  had  been 
demanded  of  the  corporation ;  and  that  they  had  refused 

to 
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to  give  it.    The  writ  then  commanded  the  defendants  to  1840. 
prepare  and  execute,  &c.,  the  bond,  or  shew  cause,  &c.).  , 

The  Q,u£EN 

Return.    That  the  within  mentioned  C.  P.  Hanis  against 

.  The  Mayor  of 

was  not,  at  the  time  of  the  passing  of  the  act  &c.  (5  &  Cambridge. 
6  W,4!.  c,  76.),  or  during  the  time  in  the  said  writ  in 
that  behalf  mentioned,  or  any  part  thereof,  an  officer  of 
the  said  borough  in  the  within  mentioned  office  of  profit, 
within  the  same,  that  is  to  say,  the  office  of  town  clerk 
of  the  said  borough,  according  to  the  true  intent  and 
meaning  of  the  said  act  [of  parliament,  as  by  the  within 
writ  is  suggested :  wherefore  we  cannot  prepare  and 
execute,  &c. 

Plea.  That,  before  the  passing  of  the  said  act  of 
parliament,  to  wit  on  16th  Jime  ]830,  C  P.  Harris  was 
duly  elected  and  appointed  by  the  mayor,  bailiffs,  and 
burgesses  of  the  borough  to  the  office  of  town  clerk  of 
the  said  borough,  to  continue  in  the  said  office  until 
24th  August  1831:  and,  upon  such  election  and  ap- 
pointment, C.  P.\Harris  was  duly  admitted  into  the  said 
office,  and  thereupon  took  the  several  oaths,  and  made 
and  subscribed  the  declaration,  required  by  law  in  that 
behalf :  that  afterwards,  and  before  the  passing  of  the  said 
act  of  parliament,  and  before  the  said  24th  August  1831, 
to  wit  on  16th  August  1831,  he  was  again  duly  elected  and 
appointed  by  the  mayor,  bailiffs,  &c.  to  the  said  office  of 
town  clerk  of  the  said  borough,  for  the  ensuing  year, 
commencing  on  24th  August  then  next,  and,  upon  such 
election  and  appointment  as  last  aforesaid,  took  the  said 
several  oaths  and  made  and  subscribed  the  said  declar- 
ation :  that  afterwards,  and  before  the  passing  of  the 
said  act  of  parliament,  and  before  the  expiration  of  the 
year  commencing  on  24th  August  1831,  to  wit  on  16th 
August  1832,  C,  P.  Harris  was  again  duly  elected  and 

appointed 
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184-0.      appointed  by  the  mayor,  &c.  to  the  said  office  of  town 
^^""^    ^    clerk  of  the  said  borough  for  the  ensuing  year,  from 
against       24th  Aimist  then  instant,  and,  upon  such  election  and 

The  Mayor  of  . 

Cambridge,  appointment  as  last  aforesaid,  took  the  said  several  oaths 
and  made  and  subscribed  the  said  declaration  :  that  after- 
wards, and  before  the  passing  of  the  said  act  of  parlia- 
ment, and  before  the  expiration  of  the  year  ensuing 
after  the  said  24th  August  1832,  to  wit  on  16th  August 
1833,  it  was  resolved  and  determined  by  the  mayor, 
&c.  that  C  P.  Harris  should  thenceforth  hold  the  said 
office  of  town  clerk  during  so  long  as  he  should  demean 
himself  correctly  and  properly,  and  to  the  satisfaction  of 
the  mayor,  &c.,  in  the  said  office  of  town  clerk,  and 
in  the  execution  and  performance  of  the  duties  thereof 
and  incident  thereto :  that  afterwards,  in  pursuance  of 
the  said  last  mentioned  resolution  and  determination, 
and  before  the  passing  of  the  said  act  of  parliament,  to 
wit  on  24th  August  1833,  the  mayor,  &c.,  by  deed 
under  the  common  seal  of  the  borough,  nominated, 
constituted,  and  appointed  C.  P.  Harris  town  clerk  of 
the  said  borough,  to  have,  hold,  use,  exercise,  and  enjoy 
the  said  office  of  town  clerk  of  the  said  borough  to  him 
the  said  C.  P.  Harris,  by  himself,  or  his  sufficient 
deputy,  thenceforth,  during  so  long  as  he  should  de- 
mean himself  correctly  and  properly  and  to  the  satis- 
faction of  the  mayor,  &c.  in  the  said  office  of  town 
clerk,  and  in  the  execution  and  performance  of  the 
duties  thereof  and  incident  thereto,  together  with  all  the 
wages,  rewards,  salaries,  allowances,  profits,  commodi- 
ties, and  advantages  whatsoever,  to  the  said  office  by 
any  means  due,  accustomed,  payable,  or  belonging,  in 
as  ample  and  beneficial  a  manner  as  any  other  person 
or  persons  theretofore  holding  and  using  the  said  office 

held 
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held  and  enjoyed  the  same:  that  continually,  from  the  IS-lO. 
time  of  his  election  and  appointment  to  the  said  office    ^,  ~ 

The  Queen 

as  in  this  plea  firstly  abovementioned  until  and  at  the  against 

.       \  ,  .  The  Mayor  of 

time  of  the  passing  of  the  said  act  of  parliament,  and  Cambridge. 
until  and  at  the  time  of  the  first  election  of  councillors 
for  the  said  borough  under  the  same  act  of  parliament, 
and  from  thenceforward  until  he  was  removed  from 
the  said  office  by  the  said  council  as  hereinafter  men- 
tioned, C,  P,  Harris  executed  and  performed  all  the 
duties  of  the  said  office  of  town  clerk  of  the  said 
borough,  and  incident  thereto,  and,  during  all  that  , 
time,  received  a  certain  salary  as  such  town  clerk,  to 
wit  an  annual  salary  of  40/.;  and  also,  during  all  that 
time,  held  and  enjoyed  all  the  fees,  rewards,  allowances, 
profits,  commodities,  and  advantages,  by  any  means 
due,  payable,  or  belonging  to  the  said  office,  in  as 
ample  and  beneficial  a  manner  as  any  other  person  or 
persons  theretofore  holding  the  said  office  held  and  en- 
joyed the  same,  and  also,  during  all  that  time,  had,  by 
virtue  of  such  office,  the  custody  and  possession  of 
divers  deeds,  muniments,  records,  books,  and  papers, 
of  and  belonging  to  the  said  mayor,  &c.,  before  the 
passing  of  the  said  act  of  parliament,  and  of  and  be- 
longing to  the  said  mayor,  &c.  since  the  passing  of  the 
said  act  of  parliament:  that  afterwards,  and  after  the 
passing  of  the  said  act  of  parliament,  to  wit  on  1st 
January  1836,  the  council  of  the  said  borough,  acting 
in  pursuance  of  the  powers  given  to  them  in  that  behalf 
by  the  provision  of  the  said  last  mentioned  act  of  par- 
liament, removed  the  said  C.  P.  Harris  from  his  said 
office  of  town  clerk ;  and  that,  upon  such  removal,  he 
delivered  up  to  the  said  council  all  such  deeds,  muni- 
ments, records,  books,  and  papers,  of  and  belonging  to 

the 
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1840.       the  said  mayor,  &c.j  as  were  then  in  his  custody  or 
possession  by  virtue  of  the  said  office  of  town  clerk. 

The  Queen 

against       and  then  ceased  to  receive  the  said  annual  salary,  and 

rhe  Mayor  of         i    ,  ,        ,       .         ,  .  i  i  , 

Cambridge,  to  hold  and  enjoy  the  said  office,  and  the  said  fees, 
rewards,  allowances,  profits,  commodities,  and  advan- 
tages, due,  payable,  and  belonging  thereto:  that  the 
said  office,  so  by  him  held  as  aforesaid,  was  and  is  the 
office  in  the  said  writ  of  mandamus  mentioned ;  and 
that  he  was,  at  the  time  of  the  passing  of  the  said  act  of 
parliament,  an  officer  of  the  said  borough  in  the  said 
office  of  profit  within  the  same,  according  to  the  true 
intent  and  meaning  of  the  said  act  of  parliament,  and 
entitled,  in  respect  thereof,  to  have  an  adequate  com- 
pensation assessed,  paid,  and  secured,  as  in  the  said 
writ  is  mentioned  and  suggested  :  verification :  where- 
fore he  prays  judgment  if  the  said  mayor,  &c.  ought 
to  be  admitted  to  certify  and  return  that  the  said  C  P. 
Harris  was  not,  at  the  time  of  passing  the  said  act  of 
parliament,  or  during  the  time  in  the  said  writ  in  that 
behalf  mentioned,  or  any  part  thereof,  an  officer  of  the 
said  borough  in  the  said  office  of  profit  in  the  said  writ 
mentioned,  (that  is  to  say)  the  office  of  town  clerk  of 
the  said  borough,  according  to  the  intent  and  meaning 
of  the  said  act  of  parliament.  Prayer  of  a  peremptory 
mandamus. 

Replication.  That  the  said  C.  P.  Harris  did  not, 
within  one  calendar  month  next  before,  or  upon  or  at, 
or  at  any  time  after,  the  time  of  the  making  and  passing 
of  the  said  resolution  and  determination  by  the  said 
mayor,  &c.  on  16th  August  1833,  as  in  the  plea  men- 
tioned and  set  forth,  or  within  one  calendar  month  next 
before,  or  upon  or  at,  or  at  any  time  after,  the  nomi- 
nating, constituting,  and  appointing  of  the  said  CP. 

Harris 
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Harris  town  clerk  of  the  borough,  by  the  said  mayor,  184;0. 
&c.  on  the  said  24th  Aumsf  1833,  as  in  the  plea  men- 

*  '  ^  The  Queen 

tioned  and  set  forth,  or  within  one  calendar  month  against 

The  Mayor  of 

next  before,  or  upon  or  at,  or  at  any  time  after,  his  Cambuidge. 
admission  into  the  said  alleged  office  by  virtue  or  in 
respect  of  the  said  resolution  and  determination  or  of 
the  said  nominating,  constituting,  and  appointing  of  the 
said  C,  P.  Harris  as  last  aforesaid,  take  the  several 
oaths  by  law  required  to  be  by  him  taken  in  that  behalf, 
or  any  or  either  of  them,  or  make  or  subscribe  the 
declaration  required  by  law  to  be  by  him  made 
and  subscribed  in  that  behalf,  (that  is  to  say)  the 
declaration  mentioned  and  set  forth  in  &c.  (9  G.  4. 
c,  17.)'  And  the  said  mayor,  &c.,  for  the  cause 
aforesaid,  further  say  that  the  said  C.  P.  Harris 
was  not,  at  the  time  of  the  passing  of  the  said  act  of 
parliament  in  the  said  writ  and  return  mentioned,  or 
during  the  time  in  the  said  writ  in  that  behalf  men- 
tioned, or  any  part  thereof,  an  officer  of  the  said  bo- 
rough in  the  said  office  of  profit  in  the  said  writ  men- 
tioned, (that  is  to  say)  the  said  office  of  town  clerk  of 
the  said  borough,  according  to  the  true  intent  and 
meaning  of  the  said  act  of  parliament  in  the  said  writ 
and  return  mentioned,  as  by  the  said  writ  is  suggested. 
Verification. 

Demurrer  {a)  and  joinder. 

Sir  W,  W,  Follett,  for  the  Crown.  The  prosecutor 
is  within  sect.  66  of  stat.  5  &  6  4.  c,  76.,  as  an  officer 
of  the  borough  who  was  in  an  office  of  profit  at  the  time 
of  the  act  passing.    He  v/as  first  elected  for  the  year 

(a)  The  demurrer  assigned  special  causes,  which  were  not  noticed  in 
the  argument  or  judgments. 

beginning 
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1840.      beginning  in  1830  and  ending  in  1831.    He  was  ad- 
mitted,  and  took  the  oaths,  and  subscribed  the  declar- 

,  The  Queen 

against       ation  required  by  stat.  9  G.  4.  c,  17.    He  was  again 

The  Mayor  of  ... 

;^ Cambridge,  elected  for  the  year  beginning  in  1831  and  ending  in 
1832,  and  again  for  the  year  beginning  in  1832  and 
ending  in  1833,  and,  on  each  occasion,  took  the  oaths 
and  subscribed  the  declaration.  Then,  in  1833,  while 
still  in  office  under  his  former  appointment,  he  was 
elected  to  hold  during  good  behaviour.  This  took  place 
before  the  passing  of  stat.  5  &  6  ?K  4.  c.  76.  He  held 
on  till  he  was  displaced,  which  happened  after  the  first 
election  of  the  town  council  under  the  act.  He  did  not, 
indeed,  after  the  election  of  1833,  take  the  oaths  or  sub- 
scribe the  declaration.  But  that  did  not  prevent  his  being 
an  officer  de  facto  at  the  time  when  the  act  passed;  which 
is  all  that  is  required.  The  strongest  way  of  putting 
the  case  for  the  defendants  is,  to  assume  that  he  might 
have  been  removed  by  quo  warranto  from  the  office 
which  he  actually  held ;  but,  even  on  that  view,  he  was 
still  in  office.  The  defendants  state  on  the  record  that 
he  was  removed :  he  could  not  be  removed  unless  he 
held.  In  Rex  v.  The  May  or ^  S^c.^  of  Bridgewater  (a)  it 
was  decided  that  the  word  "  office  "  was  not  to  be  nar- 
rowly interpreted,  but  might  be  taken  in  the  popular 
sense.  But,  further,  it  does  not  even  appear  that  the 
prosecutor  was  removable  by  quo  warranto.  Indem- 
nifying acts  (^),  from  a  period  as  early  as  stat.  5  G.  1. 
c.  6.,  have  continually  passed ;  and  the  test  acts,  2  stat. 
13  C  2.C.  1.,  and  stat.  25  C  2.  c,  2.  (relaxed,  as  to  time, 
by  stat.  16  G.  2.  c.  30.  5.3.),  had  been  practically  a 

(a)  6A.8^E.  339. 
\   (6)  The  indemnity  act  in  force  at  the  time  of  Mi-.  Harris's  removal  was 
5  &  6  W.4.  c.ll.,  partly  set  out  in  Regina  v.  HumpJiery,  10  A.^  E.  335. 
348,  note  (a). 

dead 
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dead  letter  for  many  years  before  the  passing  of  stat.  184;0. 
9G.  4.  c.  17.    By  that  act,  2  stat.  13  C.  2.  c,  1.,  stat. 

J  ^  'The  Queen 

25  C  2.     2.,  and  stat.  16  G.  2.  c.  30.,  are  repealed,  against 

The  Mayor  of 

so  far  as  the  tests  are  concerned,  and  another  test  is  sub-  Cambridge. 

stituted;  but  the  officer  is  not  less  an  officer  de  facto 

than  before.    The  later  indemnity  acts,  however,  pre-  ^ 

vent  him  from  even  being  removable  (a).    It  may  be 

assumed  that  such  acts  will  pass  annually ;  though  that 

is  not  necessary  for  the  prosecutor^s  argument.  Indeed 

it  may  be  contended  that,  as  the  prosecutor  had  once 

taken  the  oaths  and  made  the  declaration,  while  holding 

an  annual  office,  that  would  cover  any  length  of  time  to 

which  his  office  might  afterwards  be  extended. 


KeUy^  contra.  First,  the  prosecutor  has  never  been 
in  the  possession  of  his  office  de  jure.  His  first  taking 
the  oaths  and  making  the  declaration  cannot  apply  to 
his  subsequent  election.  [Lord  Denman  C.  J.  The 
case  cannot  turn  on  that  (^)].  The  provisions  of  stat. 
5  G.  1.  c.  6.  are  inapplicable  to  stat.  9  G.  4.  c,  17.  Sect. 
2  of  the  latter  act  requires  the  declaration  to  be  made 
before  or  on  admission ;  and  sect.  4  makes  the  election 
"  void"  on  default;  and,  in  that  case,  "  it  shall  not  be 
lawful  for  such  person  to  do  any  act  in  the  execution 
of  the  office."  Regina  v.  Humphery  {c)  shews  that  the 
courts  will  interpret  this  literally.  It  is  evident  from 
that  case  that  the  new  test  act  is  not,  as  was  said  on  the 
other  side  as  to  the  former  acts,  a  dead  letter.  In  the 
judgment  in  Regina  v.  Humphery {d)  Tindal  C.J.  pointed 
out  the  clear  intention  of  the  legislature  that,  after  the 

.(a)  See  Regina  v.  Humphery,  10  A.  ^  E.  348,  9. 
(6)  See  Rex  v.  Roberts,  3  A.  8f  E.  771.  (c)  10  A.  ^  K  335. 

(d)  10  A.^  E.  368. 

passing 
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1840.  passing  of  stat.  9  G.  4.  c.  17.,  no  one  should  exercise  a 
^,  corporate  office  unless  he  made  and  subscribed  the  de- 

Ihe  Queen 

against       claratiou  at  the  proper  time.  The  only  answer  suffffested 

The  Mayor  of   .  ... 

Cambridge,  is,  that  indemnifying  acts  have  continually  passed.  But 
such  acts  relieve  the  party  only  if  he  has  taken,  or  shall 
before  a  day  named  take,  the  oaths  and  declaration. 
[Lord  Denman  C.  J.  They  have  varied  ver}'^  much  in 
their  enactments.]  It  is  not  contended  that  any  act,  here 
applicable,  relieves  on  any  other  terms ;  and  the  prose- 
cutor, not  having  complied  with  those  terms,  is  in  the 
same  situation  as  if  no  indemnity  act  had  ever  passed. 
He  may,  indeed,  have  been  prevented  from  complying 
by  the  circumstance  of  his  removal  before  the  day 
named ;  but  that  furnishes  no  answer.  Secondly,  it  is 
contended,  on  the  other  side,  that  it  is  sufficient  for  him 
to  have  been  officer  de  facto.  Stat.  9  G.  4.  c.ll,  ^.4. 
makes  the  election  "  void  ;"  and  it  cannot  be  held  that 
a  mere  usurper  is  a  party  entitled  to  compensation 
within  the  words  "  officer  of  any  borough,"  in  sect.  66  of 
stat.  5  &  6  4.  c,  76.  In  the  case  of  conflicting  claims 
under  an  election,  would  the  Court,  as  a  matter  of 
course,  decide  that  compensation  was  to  be  given  to 
whichever  of  the  disputants  first  got  possession  of  the 
corporation  papers  ?  The  prosecutor,  by  stat.  9  G.  4. 
c,  17.  s,  4.,  could  not  lawfully  do  any  act  in  the  exe- 
cution of  the  office."  How  then  can  he  be  entitled  to 
claim  compensation  in  respect  merely  of  such  execution  ? 
He  could  not  even  have  recovered  his  salary,  if  he  had 
not  been  removed.  The  words  of  sect.  66  of  stat.  5  & 
6  W.  4.  c,  76.,  "  regard  being  had  to  the  manner  of  his 
appointment  to  the  said  office,  and  his  term  or  interest 
therein,"  shew  that  a  party  must  have  more  than  a 
mere  unlawful  occupation.    All  that  was  decided  in 

Rex 
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Rex  V.  The  Mayor,  Sfc,  of  Bridgewater  {a)  was,  that  the  1840. 
Court  would  put  a  liberal  interpretation  on  this  section 

^  The  Queen 

SO  far  as  regarded  the  nature  of  the  office  itself.  And 

against 

•     T>  rnr  ^  Mayor  of 

in  liej:  v.  I/ie  Corporation  of  Poole  {b)  the  Court  inclined  '  Cambwdge. 
to  a  limited  rather  than  a  large  construction. 

Sir  W.  W,  FoUett,  in  reply.  Rex  v.  Parry  [c)  shews 
that  a  party,  on  complying  with  the  indemnity  act,  is  as 
if  he  had  been  in  office  from  the  first.  The  prosecutor, 
therefore,  at  the  time  when  he  was  removed,  had  an 
office  for  life,  the  title  to  which  he  might  perfect  by 
taking  a  particular  step.  The  corporation,  by  removing 
him,  prevented  him  from  taking  the  step.  In  Rex  v. 
The  Corporation  of  Poole  {h)  the  claimant  was  removed, 
not  by  the  corporation,  but  by  the  trustees ;  and  that 
was  the  ground  of  decision. 

Lord  Denman  C.  J.   The  statute  5  &  6  ^.  4.  c,  76. 

S5.  58,  65.  gave  to  the  council,  under  the  new  corporation 
system,  power  to  displace  existing  officers  and  appoint 
others.  It  was  probably  considered  that  the  existing 
officers  might  not  be  acceptable  to,  or  not  willing  to  co- 
operate with,  a  corporation  elected  under  the  new  sys- 
tem. For  this  reason  the  power  to  remove  was 
granted  even  in  cases  where  the  party  removed  had  not 
misconducted  himself.  But  then  it  was  thought  just 
that  compensation  should  be  given  to  parties  removed 
from  offices  which,  before  the  statute,  they  could  not 
have  been  removed  from  except  for  misconduct.  The 
question  here  is,  whether  compensation  is  due  to  a 
party  removed  who  held  an  office  without  complying 

(a)  6  A.  ^  E.  339.  (6)  1  A,  ^  E.  730. 

(c)  14  East,  549. 

Vol.  XII.  3  A  witb, 
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1840.      with  Stat.  9  G.  4.  c.  17.    It  is  said  that  he  did  not  hold 
to  any  effectual  purpose,  because  sect.  4  of  the  last- 

The  Queen  /  r    r  » 

against       mentioned  statute  makes  the  acts  done  by  him  unlaw- 

The  Mayor  of 

Cambridge,  ful.  One  answer  given  to  this  is,  that  there  was  another 
statute  in  operation  at  the  time  of  his  removal,  under 
which  he  might  perfect  his  title  as  from  the  commence- 
ment. Certainly  the  qualification  which  the  indemnity 
act  gives  is  somewhat  singular.  It  would  be  thought 
strange  if  we  found,  in  the  same  statute,  first,  a  pro- 
vision making  an  election  void  unless  a  certain  act  were 
performed  at  a  particular  time,  and  then  another  pro- 
vision making  the  election  perfect  from  the  first  if  the 
act  were  performed  at  some  later  time.  The  statutes, 
however,  did  coexist.  The  prosecutor,  therefore,  had 
a  certain  time  within  which  he  could  perfect  his  title  ; 
but  the  corporation  prevented  him  from  doing  so,  by 
removing  him.  I  decide,  however,  upon  the  ground 
that,  notwithstanding  the  enactment,  in  stat.  9  G.  4. 
c,  1 7.,  which  declares  the  election  "  void,"  it  is  clear 
that  the  prosecutor  could  not  have  been  removed  with- 
out a  quo  warranto.  In  the  former  acts  similar  words 
are  used,  to  which  effect  could  be  given  only  by  quo  war- 
ranto. It  could  not  be  denied  that  a  person  disqualified 
under  those  acts  was  an  officer  until  he  was  so  re- 
moved.  So,  here,  we  must  hold  that  the  prosecutor 
was  an  officer  de  facto,  and,  as  between  him  and  the 
corporation,  de  jure,  having  an  opportunity  to  make 
the  declaration.  For,  however  doubtful  it  may  be  whe- 
ther he  could  have  maintained  his  office  if  legal  pro- 
ceedings had  been  instituted  against  him,  still  he  held 
the  office  until  removed. 

LiTTLEDALE  J.   The  return  does  not  deny  that  the 
prosecutor  was  removed  under  stat.  5  &  6      4.  c,16.; 

but 
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but  it  is  said  that  he  was  not  then  an  officer,  because  1840. 
his  election  was  void  under  stat.  9  G.  4.  c,  17.,  by  his  not 

The  Queen 

making  the  declaration.    But  the  question  is  whether,  against 

^  The  Mayor  of 

under  stat.  5  da  6  W.  4.  c,  76.  s.  66.,  it  is  necessary  that  Cambridge. 
a  party  should  hold  the  office  rightfully.  Under  the 
former  test  acts,  where  the  words  are  like  those  in 
stat.  9  G.  4.  c.  1 7.,  a  party  was  in  possession  till  re- 
moved by  proper  course ;  and  I  think  that  would  be  so 
here,  whatever  the  effect  of  the  removal  might  be.  But, 
at  all  events,  a  party  cannot  be  removed  by  merely 
being  told  that  he  is  out  of  office.  I  apprehend  that 
the  corporation,  if  they  had  discovered  the  defect,  might 
have  given  the  prosecutor  notice  to  make  the  declar- 
ation, and,  upon  his  not  complying,  might  have  sum- 
moned him  before  themselves,  and  have  removed  him ; 
but  nothing  of  this  sort  was  done.  The  corporation 
removed  him,  under  the  powers  of  the  Municipal  Cor- 
poration Act,  when  he  was  partially  in  the  receipt  of 
the  profits  of  the  office,  not  having  been  removed  either 
by  quo  warranto,  or  by  the  <;orporation  for  not  making 
the  declaration. 

Williams  J.  The  question  is  a  very  narrow  one, 
namely,  whether  the  prosecutor  was  an  officer  within 
the  meaning  of  sect.  66  of  stat.  5  &  6  4.  c.  76.  I 
think  he  was.  He  was  elected  by  the  corporation,  and 
was  in  full  perception  of  the  profits  until  the  corporation 
removed  him :  he  was  therefore  in  actual  possession ; 
and,  had  he  not  been  removed,  he  might  have  cured  the 
objection  to  his  title. 

Coleridge  J.    In  my  view  of  this  case,  the  pro- 
secutor is  entitled  to  judgment,  without  taking  the  in- 
3  A  2  demnity 
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IS^O.      demnity  act  into  consideration.  He  was  duly  appointed, 
'      entered,  and  received  the  profits  until  the  time  of  his 

The  Queen  ^ 

against      removal.    He  neglected  to  make  the  declaration  pre- 

rhe  Mayor  of 

Cambridge.  scriDcd  by  9  G.  4.  c.  17.,  and  therefore  was  in  pos- 
session by  a  defeasible  title.  He  might  have  made 
the  title  indefeasible  under  the  indemnity  act ;  but 
I  do  not  rely  upon  that.  Suppose  the  corporation 
had  not  interfered :  could  you  have  said  that  he  was 
not  an  officer  at  all  ?  Sect.  4  of  stat.  9  G.  4.  c.  1 7.  says 
that  the  election  shall  be  "void;"  but  was  he  not 
holding  office  in  fact  ?  I  think  he  held  it,  defeasible 
only  by  quo  warranto.  That  would  clearly  have  been 
so  under  the  former  test  acts,  where  the  words  are 
equally  strong.  In  Regina  v.  H.umjphery  (a)  the  party 
was  never  admitted  :  he  was  stopped  on  the  threshold  ; 
and  the  Court  of  Exchequer  Chamber  decided  that  that 
was  right.  Here,  if  the  prosecutor  was  in  possession, 
though  holding  by  a  defeasible  title,  he  was  within  sect. 
66  of  stat.  5  &  6  ^.  4.  c.  76.  I  do  not  think  the  act 
meant  to  require  an  examination  into  titles :  it  is  enough 
that  a  party  should  be  holding  office  and  performing 
the  duties. 

Peremptory  mandamus  awarded  (b), 

(a)  10  ^.     E.  335. 

(b)  See  In  the  matter  of  Harris,  6  A.  ^  E.  475.,  where  the  Court  re- 
fused to  grant  a  quo  warranto  against  Mr.  Harris  after  his  removal,  for 
the  purpose  of  trying  his  title. 
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Pigeon  and  Another  against  Osborn.  Monday, 

November  16th. 

ASSUMPSIT  for  goods  sold  and  delivered.    Plea,  Assumpsit  for 
•11111  •  .        goods  sold  and 

that  the  goods  were,  with  the  knowledge,  privity,  delivered, 

and  consent  of  the  plaintiffs,  sold  and  delivered  to  goods  were, 

defendant  by  William  Hood^  being  then  the  agent  and  i^dge^,^prh''i^^^^ 

factor  of  plaintiffs,  in  his  the  said  W,  Hood's  own  name  ^"^ 

^  ^  plaintitis,  sold 

as  the  true  and  sole  owner  thereof,  and  as  and  for  his  and  delivered 

to  defendant  by 

the  said  W,  H.'s  own  proper  goods,  and  that  plaintiffs       i^eing  then 

the  factor  of 

did  not  appear,  nor  were  they  known  by  defendant,  at  plaintiff's,  in 
or  before  the  time  of  the  said  sale  or  delivery  of  the  the  owner,  and 
said  goods  to  defendant,  as  the  proprietors  of  the  same,  goods,^defend- 
or  that  they  the  plaintiffs  were  in  anywise  interested     I  "hat^plain"- 
therein :  and  that  defendant  then  bought  and  accepted  ^'^^  Y^^^  ^"^^^ 

^  rested :  set-otf 

and  received  the  said  goods  of  and  from  the  said  JV,  H,  of  a  debt  due 

^      _  ^  from  H. 

as  the  proper  goods  of  him  W.  H.,  and  that  credit  for  Replication, 

that  the  goods 

the  said  goods  was  then  given  by  W.  H,  to  defendant,  were  not,  with 
Set-off  of  a  debt  alleged  to  have  been,  at  the  time  &c.,  privity^ or^^^'^' 
and  to  be,  due  from  Hood  to  defendant.    Verification.  p]*^n\"ffs°^sold 
Replication,  that  the  goods  were  not,  with  the  know-  ^"f^f^ j^nt  by 
ledge,  privity,  or  consent  of  the  plaintiffs,  sold  and  de-         ^'s,  H.\ 

name  as  the 

livered  to  defendant  by  the  said  W,  Hood  in  his  the  owner,  and  as 

his  own  goods, 

said  W,  HJ's  name  as  the  true  and  sole  owner  thereof,  in  manner  and 
and  as  and  for  his  the  said  W,  H's  own  proper  goods.     Held  a  good 
in  manner  and  form  &c.    Conclusion  to  the  country.  an^ademurrer 
Demurrer,  assign ing  for  causes,  "  that  the  traverse,  in  °"  ^'l^  g'ound 

'        o      <=*  '  '        that  It  involved 

the  said  replication,  of  the  allegation,  in  the  said  plea,  that  ^  »t?gative 

pregnant  was 

the  goods  in  that  plea  mentioned  were  sold  and  delivered  set  aside  as 

frivolous. 

with  the  knowledge,  privity,  or  consent  of  the  plaintiffs  to 
the  defendants  by  the  said  W»  Hood  in  his  the  said  W.  HJs 
3  A  3  name 
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1840.  name  as  the  true  and  sole  owner  thereof,  and  as  and 
"^^^^  for  his  the  said  W.  H,*s  own  proper  goods,  amounts  to  a 
against      negative  pregnant  in  this,  to  wit,  that  such  form  of 

OSBORN. 

traverse  imports  that  there  was  a  sale  and  delivery  of 
the  goods  in  that  plea  mentioned  to  defendant  by  the 
said  W,  H.  in  his  the  said  W,  H's  name  as  the  true 
and  sole  owner  thereof,  and  as  and  for  his  the  said  W, 
II*s  own  proper  goods ;  and  also  for  that  the  said  repli- 
cation is  ambiguous,  and  is  not,  as  it  ought  to  be,  con- 
fined to  one  certain  point ;  and  also  for  that  the  said 
replication  leaves  it  in  doubt  whether  the  plaintiffs  mean 
to  deny  that  the  goods  in  that  plea  mentioned,  although 
sold  and  delivered  to  the  defendant  by  the  said  W.  H.  in 
his  the  said  W,  H.'s  name  as  the  true  and  sole  owner 
thereof,  and  as  and  for  his  the  said  TV.  H.'s  own  proper 
goods,  were  so  sold  and  delivered  with  the  knowledge, 
privity,  or  consent  of  the  plaintiffs,  or  whether  the 
plaintiffs  mean  to  deny  that  the  said  goods  were  sold 
or  delivered  to  the  defendant  by  the  said  W,  H, :  and 
so  the  said  defendant  cannot  tell  on  which  of  the 
said  several  aforesaid  matters  to  join  issue  with  the 
plaintiffs. 

On  summons,  and  argument  at  chambers,  Coleridge  J. 
ordered  the  demurrer  to  be  set  aside  as  frivolous. 


Charnock  now  moved  that  the  order  should  be  re- 
scinded, the  replication  being  bad  on  the  ground  stated 
in  the  demurrer.  [Lord  Denmaii  C.  J.  Of  what  af- 
firmative is  the  traverse  pregnant?  What  issue  are  you 
afraid  of?  Littledale  J.  The  replication  denies  the 
whole  matter  of  the  plea.]  The  objection  is  the  same 
as  where  it  was  pleaded  that  plaintiff's  daughter  licensed 

defendant 
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defendant  to  enter  plaintiff's  house  (which  was  the  tres-  1840. 
pass  complained  of),  and  that  defendant  entered  by  " 

Pigeon 

such  licence;  and  the  replication  was,  that  defendant  against 

OSBORN. 

did  not  enter  by  her  licence  ;  Myn  v.  Cole  {a\  He  also 
referred  to  Yearb,  Pasch,  28  H.  6.  7  A.  pi.  7. ;  Yearb. 
Mich.  5  H.7.9  A.  pi.  21.  (6). 

Lord  Denman  C.  J.  I  think  this  was  a  frivolous 
demurrer.  The  defendant  could  not  possibly  be  misled 
by  the  issue  tendered. 

LiTTLEDALE  J.  The  replication  is  quite  right.  The 
plea  alleges  that  the  goods  were  sold  to  the  defendant 
by  Hood,  the  plaintiff's  factor,  in  his  own  name  and  as 
his  own  goods,  with  the  knowledge,  privity,  and  consent 
of  the  plaintiffs.  The  former  part  of  this  allegation 
would  have  been  no  defence  without  the  latter.  The 
plaintiff  had  to  deny  the  whole  :  and  how  was  he  to  do 
so  ?  He  might  have  said  that  the  goods  were  sold  and 
delivered  by  Hood  in  his  own  name  and  as  his  own 
goods,  without  this  that  Hood  so  sold  and  delivered 
them  with  the  knowledge,  privity,  or  consent  of  the 
plaintiffs.  In  that  there  would  have  been  no  negative 
pregnant;  and  the  present  replication  is  in  effect  the 
same.  In  whichever  form  the  replication  had  been 
shaped,  the  whole  matter  now  replied  must  equally  have 
been  proved. 

Williams  J.  concurred. 

(a)  Cro.  Jac.  87. 

(b)  See  Stephen  on  Pleading,  Appendix,  p.  xc,  note  55.,  4th  ed. ;  6  Bac. 
Abr.  309.  Fleas  and  Pleadings,  (I)  6.  7th  ed. 
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Coleridge  J.  The  allegation  is  entire.  The  plain- 
tiff says,  "  I  deny  that  the  sale  and  delivery  took  place 
in  that  manner  with  my  privity." 

Rule  refused  (a). 


(a)  The  whole  of  the  plea  could  not,  in  this  case,  have  been  properly 
traversed  by  a  replication  de  injuria,  the  set-oflf  being  matter  of  discharge, 
not  excuse.    Salter  v.  Purchell,  I  A.  ^  E.  N.  S.  209. 

(In  the  marginal  note  to  that  case,  p.  197.,  last  line  but  one,  for 
"  excuse  "  read  "  discharge.") 


Mondayy  The  Queen  against  How  and  Others. 

November  16th. 

This  case  is  reported  11  A,     E,  159. 


Monday,  The  QuEEN  agaiust  Hedges. 

November  ]  6th. 

This  case  is  reported  11  A,  ^  E,  163. 
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Hearne,  Clerk,  against  Stowell,  Clerk,  Monday, 

November  16th. 

^ASE  for  libel.    The  inducement  to  the  first  count  in  case  for  libel, 
stated  that  the  plaintiff  was  a  clergyman  and  priest  stated  thaf^^" 
of  the  Roman  Catholic  religion,  and  held  the  office  of  c^th^- 
senior  clerffyman  of  St,  Patriclc''^  chapel,  Manchester,  lie  priest,  and 

r    '  7  priest  of  a 

beinff  a  chapel  duly  certified  and  recorded  for  the  cele-  chapel  named, 

^  ^  J  ^  ^  ^     and  that  de- 

bration  of  the  services  of  the  said  Roman  Catholic  reli-  fendant,  in- 
gion,  and  had  used  and  exercised  his  said  office  of  iure  him  in  his 
clergyman  &c.,  and  his  said  office  of  senior  clergyman  pubiis^e^d^of 
&c.,  with  propriety  and  religious  demeanour  (with  the  offil!es"a^°^^ 
other  usual  inducements).  The  declaration  then  charged  vf^^^ch 

'  °       was  set  out, 

that  defendant,  well  knowing  Sec,  contriving  &c.  to  injure  Tiie  alleged 

^  libel  contained 

plaintiff  in  his  good  name,  &c.,  and  to  injure,  oppress,  an  account  of  a 

Roman  Ca- 

and  aggrieve  him  in  his  said  offices  and  calling  of  clergy-  tholic  having 
man  and  priest  of  the  said  Roman  Catholic  religion  forming  a  pel 
and  clergyman  of  the  chapel  aforesaid,  and  to  hinder  "asTuggtlted 
him  in  the  discharge  of  his  duties  in  his  said  offices,  and     ^J.  °^f  .^^- 

o  ^  grading  kind, 

to  vex,  harass,  and  oppress  him  as  such  clergyman  and  and  added  that 

the  party  per- 

priest  of  his  said  religion,  and  as  such  clergyman  of  forming  the 

penance  said 

the  said  chapel,  heretofore,  to  wit  on  &c.,  wilfully,  falsely,  that  his  priest 
and  maliciously,  did  publish  of  and  concerning  plaintiff,  m^nisterThe  ' 
and  of  and  concerning  plaintiff  in  his  said  offices  of  hlm^Tii  hVLd 
clergyman  and  priest  of  the  said  religion  and  of  the  said  and^hTt^hil^' 

priest  was  the 

plaintiff.  The  declaration  also  set  forth  certain  comments  of  the  defendant,  accompanying 
the  publication,  and  in  which  the  Roman  Catholic  discipline  was  attacked.  The  libel  was 
not  otherwise  connected  with  plaintiff :  nor  were  there  any  allegations  shewing  how  the  en- 
joining of  such  a  penance  would  affect  the  character  of  a  Roman  Catholic  priest.  Judg- 
ment arrested,  the  Court  holding  that  the  publication  was  not,  on  the  face  of  it,  libellous, 
and  refusing,  even  upon  the  assumption  that  plaintiff  was  charged  with  imposing  the  pe- 
nance, to  intend  that  the  jury  had  evidence  before  them  of  any  injury  to  plaintiff  which 
the  declaration  did  not  shew,  though  some  evidence  to  that  purpose  was  in  fact  given. 

Held  that,  if  the  publication  had  been  libellous,  it  would  not  have  been  justifiable  on  the 
ground  that  it  was  promulgated  at  a  public  meeting  called  to  petition  parliament  ao^ainst 
making  a  grant  in  support  of  a  Roman  Catholic  college, 

chapel. 


Stowell. 
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1840.  chapel,  in  the  presence  of  &c.,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  in  a  certain  paper  or 

Hearne 

against  document  which  defendant  then  declared  and  stated  he 
then  held  in  his  hands  and  then  stated  and  declared 
was  subscribed  by  three  of  the  policemen  of  Manchester, 
one  of  whom  the  defendant  stated  was  not  a  policeman 
at  that  moment,  but  that  he  was  so  at  the  time  he 
(meaning  the  said  policeman),  furnished  the  said  docu- 
ment or  paper,  containing,  amongst  other  things,  the 
false,  scandalous,  and  malicious  words  following,  of  and 
concerning  plaintiff  as  such  clergyman  and  priest  of  the 
said  religion,  and  of  and  concerning  plaintiff  as  such 
clergyman  of  the  said  chapel ;  which  said  words  defend- 
ant then,  in  the  presence  &c.,  read  aloud  from  the  said 
document  or  paper,  of  and  concerning  plaintiff  as  such 
clergyman  and  priest  aforesaid  of  the  said  religion  and 
of  the  said  chapel.  The  declaration  then  set  out  the 
alleged  libel,  with  innuendoes.  Such  of  the  innuendoes 
only  as  are  necessary  for  rendering  the  case  intelligible 
are  here  set  out.    The  libel  charged  was  as  follows. 

A  dyer,  going  to  his  work,  asked  me  (thereby  mean- 
ing a  certain  police  officer,  to  wit  one  of  the  said  three 
policemen)  if  I  had  seen  a  man  walking  jon  his  hands 
and  knees,  the  last  two  nights.  I  said  that  I  had  not, 
but  that  I  had  seen  him  doing  it  (thereby  meaning, 
walking  in  manner  aforesaid)  the  last  two  mornings; 
and  that  I  at  first  thought  he  was  making  his  escape,  or 
concealing  himself,  from  some  pursuers,  but  that  I  sub- 
sequently took  him  for  a  cripple.  In  about  ten  minutes 
after  this  the  dupe  (thereby  meaning  the  said  man) 
made  his  appearance,  crawling  with  his  hands  and 
knees  on  the  roughest  part  of  the  pavement  (meaning 
the  pavement  of  and  in  a  certain  public  highway).  I 

then 
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then  resolved  to  satisfy  myself;  when  I  elicited  the  fol-  1840. 
lowinff  answers  from  him.    I  asked  him,  "  What  are 

Hearne 

you  doing  all  that  about  ? "    "  It  is  penance  for  my  against 

Stowell. 

sins.'*  "  Could  you  not  atone  for  your  sins  without 
doing  that  ?  "  "  No."  "  Why  ?  "  "  Because  the  priest 
(thereby  meaning  the  plaintiff)  will  not  administer  the 
sacrament  to  me  till  I  have  done  it."  **  How  long 
have  you  done  it?"  "  Four  days."  "  How  many  days 
more  will  it  take  before  you  finish  ? "  "I  cannot 
tell."  "  But  when  will  you  go  to  your  priest  (thereby 
meaning  the  plaintiff)  to  know?"  "  When  I  have  done 
it  (thereby  meaning  the  walking  in  manner  aforesaid) 
nine  days  more,  I  shall  go."  "  How  many  hours  do 
you  do  it  (thereby  meaning  the  walking  in  manner 
aforesaid)  each  day  ? "  "  Four  hours."  "  At  one 
time  ?  "  "  No :  two  in  the  morning,  and  two  at  night." 
"  Do  you  work  at  any  thing  ?"  "I  work  in  a  fac- 
tory." "  Who  is  your  priest?"  "  Mr.  Hearne" 
(thereby  meaning  the  plaintiff).  "  What  chapel  do 
you  go  to?"  St.  Patrick's"  (thereby  meaning  the 
aforesaid  chapel).  "What  is  your  name?"  John 
O'Hare"  "  You  had  better  come  on  the  path,  or  go 
into  that  field,  where  it  will  be  softer  and  easy  for 
you."  "  Oh  no  !  That  will  not  be  doing  penance." 
We  ^(thereby  meaning  the  said  officer,  and  a  certain 
other  police  officer,  two  of  the  said  three  policemen 
aforesaid)  now  looked  at  his  knees,  which  were  much 
lacerated.  We  expostulated  with  him;  but  it  was  of 
no  avail ;  he  said  he  was  a  very  great  sinner.  We  in- 
sisted on  his  desisting ;  but  he  resisted  violently,  took 
the  Serjeant's  stick  from  him,  and  laid  on  us  with  it 
furiously.  It  was  with  great  difficulty  that  we  suc- 
ceeded in  subduing  him ;  when  I  deprived  him  of  his 

beads,  - 
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1840.      beads,  his  crucifix,  and  the  Garden  of  the  Soul,  which 
are  now  at  the  police  station. 

Hearne 

against  By  means  of  the  committing  of  which  &c,,  the  plain- 

tiff has  been  and  is  greatly  injured  in  his  good  name 
&c.,  and  in  his  said  office  of  such  clergyman  and  priest 
as  aforesaid,  and  such  clergyman  of  the  chapel  afore- 
said, and  in  the  respect  and  attention  formerly  paid  to 
him  &c. 

The  second  count,  after  an  inducement  similar  to 
that  in  the  first,  and  a  similar  charge  of  intention, 
alleged  the  speaking  of  the  following  words,  of  &c.  (as 
in  the  first  count). 

I  (thereby  meaning  the  defendant)  will  just  give  you 
(thereby  meaning  the  aforesaid  subjects  of  this  king- 
dom) a  specimen  of  what  these  priests  (thereby  meaning 
the  priests  of  the  Roman  Catholic  religion),  indoc- 
trinated at  Maynooth  (thereby  meaning  the  Roman 
Catholic  College  at  Maynooth^  at  which  college  he  the 
plaintiff  was  educated),  teach  these  poor  creatures 
(thereby  meaning  the  Roman  Catholics  attending  the 
said  priests),  in  reference  to  the  way  of  salvation ;  how 
they  (thereby  meaning  the  said  priests)  grind  them 
(thereby  meaning  the  said  Roman  Catholics)  down,  and 
debase  them  almost  as  low  as  the  beast  that  perisheth. 
The  circumstance  which  I  am  going  to  relate  did  not 
occur  in  Ireland^  in  the  darkness  of  popery  there,  but 
here  in  Manchester^  in  the  midst  of  all  our  daylight. 
You  will  perhaps  not  believe  it ;  but  the  witnesses  are 
prepared  to  come  forward  and  prove  the  fact,  or  I  would 
not  give  it  to  you.  I  will  not  mention  their  (thereby 
meaning  the  said  witnesses')  names,  lest  it  should  ex- 
pose them  to  persecution  :  but,  if  the  papists  choose  to 
come  forward  and  demand  the  evidence,  that  evidence 

is 
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is  forthcoming.  I  bear  in  my  hand,  then,  a  document  1840. 
subscribed  by  three  of  the  policemen  of  Manchester, 

Hearke 

One  is  not  a  policeman  at  the  present  moment;  but  against 
he  was  at  the  time  that  he  furnished  this  document. 
He  states  (meaning  thereby  that  he  the  defendant  was 
reading  from,  or  referring  to,  the  said  document  for  a 
statement  to  that  effect)  that  he  was  a  policeman  then  ; 
his  beat  was  in  Smedlei/  Lane  ;  and  that,  one  morning,  a 
fortnight  from  that  period,  a  dyer  &c.  The  count  then 
went  on  like  the  first  count,  except  that  it  inserted  some 
of  the  defendant's  remarks. 

Between  the  passage  in  the  alleged  document  ending 
with  "  penance  for  my  sins,"  and  that  commencing 
with  "  could  you  not  atone"  (ante,  p.  721.  line  4.),  the 
second  count  inserted  the  followinor. 

o 

I  (thereby  meaning  the  defendant)  am  more  disposed 
to  weep  than  to  laugh,  my  dear  friends  (thereby  mean- 
ing the  said  good  and  worthy  subjects  in  whose  pre- 
sence the  defendant  was  speaking).  For,  allow  me  to 
say,  I  lament  that  a  man  should  think  that  he  is  saving 
his  soul,  and  suffering  the  work  of  the  Lamb  of  God, 
by  thus  degrading  himself  under  the  ban  of  a  popish 
priest.    I  say  I  deeply  lament  it. 

After  the  words  ".work  in  a  factory,"  and  before  the 
words  "Who  is  your  priest?"  (p.  721.  line  18.),  the 
second  count  inserted  the  following. 

Poor  fellow  !  Working  in  a  factory  for  twelve  hours 
a  day,  and  then  dragging  on  his  hands  and  knees  over 
the  rough  stones  for  four  hours  a  day  more  !  The 
priest  (thereby  meaning  the  plaintiff* )  should  have  taken 
his  place  and  done  it  for  him. 

And,  at  the  end  of  the  alleged  document,  the  second 
count  added  the  words  following. 

The 


724  CASES  IN  MICHAELMAS  TERM 

1840.  The  undersigned  two  constables  (thereby  meaning 

^  divers,  to  wit  two,  of  the  said  officers)  are  ready  to  give 

against      testimony  of  this.    Now,  my  friends,  is  that  an  education 

Stowell. 

(thereby  meaning  the  education  at  the  aforesaid  Roman 
Catholic  college,  at  which  plaintiff  was  educated)  which 
a  Protestant  British  government  is  authorised  in  sup- 
porting for  a  free  born  people  like  the  English  people  ? 
Are  we  warranted  in  paying  our  money  to  educate 
priests,  thus  to  grind  down  into  the  dust  their  fellow 
subjects  (meaning  thereby  that  the  plaintiff,  then  being 
a  clergyman  and  priest  as  aforesaid,  had  ground  down 
into  the  dust  the  said  man,  one  of  his  fellow  subjects)  ? 
Did  you  ever  hear  of  a  Protestant  minister  thus  lording 
it  over  God's  heritage,  and  debasing  and  degrading  his 
flock  ? 

By  means  &c.  (as  in  the  first  count,  with  the  ordinary 
allegations  of  general  damage). 

Plea  :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Rolfe  B.,  at  the  last  Liverpool 
assizes,  it  appeared  that  the  remarks  were  made  and  the 
documents  read  by  the  defendant  at  a  public  meeting 
called  for  the  purpose  of  petitioning  parliament  against  the 
grant  to  the  Roman  Catholic  college  at  Maynooth,  The 
defendant's  counsel  contended  that,,  as  the  object  of  the 
meeting  was  legal,  and  the  matter  complained  of  per- 
tinent to  the  occasion,  malice  was  disproved.  Evidence 
was  also  given  by  the  plaintiff  to  shew  that  the  practice 
described  in  the  alleged  libel  was  inconsistent  with  the 
discipline  of  the  Roman  Catholic  church,  and  would 
subject  the  plaintiff  to  censure  from  his  superiors.  The 
learned  Judge  told  the  jury  that  the  occasion  did  not 
negative  malice ;  and  directed  them  to  find  for  the 

plaintiff 
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plaintiff  if  they  thought  the  matter  libellous.  Verdict  1840. 
for  plaintiff.    In  this  term  (a),  ^ 

^  ^  '  Hearne 

against 
Stowell. 

Cresswell  moved  for  a  new  trial,  on  the  ground  or 
misdirection.  The  occasion  on  which  the  words  were 
spoken  was  of  a  nature  which  shewed  that  there  could 
be  no  malice.  The  object  was  to  enforce  the  ob- 
jections to  the  Roman  Cathohc  religion  ;  and  this 
was  legitimately  done  by  bringing  forward  a  case  in 
which  it  was  proposed  to  shew  that  the  principles  of 
that  church  had  led  to  abuses.  Malice  is  the  gist  of 
the  action ;  and  the  occasion  is  material  to  the  question 
of  malice,  though  extrinsic  evidence  of  the  truth  be  in- 
admissible ;  BuL  N,  P.  8. ;  Smith  v.  Richardson  (b).  In 
Greenwood  v.  Prist  (c)  a  false  charge  of  perjury  was 
held  not  to  be  actionable,  because  it  was  made  by  way 
of  illustration  in  the  course  of  a  sermon.  The  jury  ought, 
at  least,  to  have  been  asked  whether  they  considered 
the  publication  malicious.  [Lord  Denman  C.  J.  Do 
you  contend  that  I  am  justified  in  illustrating  an  argu- 
ment by  making  a  charge  against  a  third  party  ?  Is 
Greenwood  v.  Prist  {c)  good  law  now  ?]  It  is  consistent 
with  the  doctrine  laid  down  in  Rex  v.  Creevey{d).  There 
it  was  held  that  a  defamatory  speech  in  parliament  was 
justified  by  the  occasion,  though,  as  to  a  publication  of 
the  speech,  the  opinion  of  the  jury  was  taken  on  the  ques- 
tion whether  the  occasion  negatived  malice.    In  Rex  v. 

(a)  November  5th.    Before  Lord  Denman  C.  J.,  Littledale,  Williams^ 
and  Coleridge  Js. 
(6)  Willes,  20. 

(c)  Cited  in  Rex  v.  Williams,  13  How.  St.  Tr.  1387,  and  in  JBrook  v. 
Montague,  Cro,  Jac.  91. 

(rf)  I  M.  ^  S.  273.  See  the  authorities  cited  in  StocMale  v.  Hansard, 
9  A.  ^  E.l.  97,  8. ;  Tuson  v.  Evans,  post,  p.  733. 

Harvei/ 
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1841.      Harvey  {a)  that  case  was  cited  as  good  law  by  Bayley  J. 

The  rule  now  is,  that  the  onus  of  disproving  malice  lies 

Hearne  ^  ° 

against       on  the  defendant,  if  the  imputation  be  injurious :  but 

Stovveli.. 

here  the  occasion  furnished  such  disproof.  XJLittledale  J. 
referred  to  Martin  v.  Strong  (b).']  A  question  similar  to 
the  present  was  discussed  in  Godson  v.  Home  (c).  But, 
further,  the  learned  Judge  should  have  told  the  jury 
that  this  was  not  a  libel. 

He  also  moved  an  arrest  of  judgment,  on  the  ground 
that  the  declaration  did  not  shew  a  libel. 

Per  Curiam.  You  may  take  a  rule  to  arrest  the 
judgment;  and  also  a  rule  nisi  for  a  new  trial,  on  the 
question  whether  the  learned  Judge  should  have  told  the 
jury  that  there  was  no  libel.  On  the  first  point,  we  will 
confer  with  the  learned  Judge. 

Cur,  adv,  mlt 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

We  think  the  learned  Judge  was  right  in  telling  the 
jury  that  the  defendant  was  not  justified  by  the  circum- 
stance that  the  libel  was  published  in  the  course  of  a 
bona  fide  discussion  respecting  the  propriety  of  sup- 
porting the  Roman  Catholic  college.  We  consider  that 
the  old  case  of  Greenwood  v.  Prist  (d)  is  not  law.  All 
the  other  cases  are  perfectly  consistent  with  the  doctrine 
that  the  privilege,  which  protects  a  communication, 

(a)  2  B.  ^  C.  257.  264,  5. 

(6)  5  A.  ^  E.  535.  See  Padmore  v.  Lawrence,  W  A.  ^  E.  380. ; 
Kine  v.  Sewell,  3  ilf .  ^  W.  297. 

(c)  1  B.  8^B.7. 

(d)  Cited  in  Rex  v.  Williams,  13  How.  St.  Tr.  1387,  and  in  Brook  v. 
Mont  ague,  Cro.  Jac.  91. 

must 
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must  result  from  a  right  to  discuss  the  particular  matter 
in  respect  of  which  the  alleged  libel  is  published :  no- 
thing else  can  be  privilege. 

Rule,  as  to  this  point,  refused. 

Afterwards^  in  Michaelmas  term,  1841  {a\ 

Sir  W,  W.  Follett,  Solicitor  General,  and  MiiiyJiy^ 
shewed  cause  against  the  rules  obtained.  The  judg- 
ment cannot  be  arrested  if  the  counts  be  capable  of  an 
interpretation  upon  which  an  action  is  maintainable; 
it  is  for  the  jury  to  make  such  interpretation ;  and, 
after  verdict,  such  an  interpretation,  if  possible,  will  be 
intended:  note  (1.)  to  Stennel  \,  Hogg  [b),  Gardiner  v. 
Williams  (c).  As  the  libel  here  is  written,  the  strictness 
of  construction  adopted  in  actions  for  oral  slander 
(as  in  Kelli/  v.  Partington  [d) )  will  not  be  applicable. 
Here  it  is  not,  as  in  actions  for  slander,  necessary 
that  the  words  should  impute  a  legal  offence,  or  an 
offence  calculated  to  disgrace  the  defendant  in  his  calling, 
or  that  there  should  be  special  damage.  The  imputa- 
tion, for  instance,  of  want  of  chastity  is  ground  of 
action  in  the  case  of  a  written  libel,  but  not  of  oral 
slander.  In  Ayre  v.  Craven  [e)  a  declaration  for  slander 
set  forth  words  imputing  adultery  to  a  physician,  and 
alleged  them  to  have  been  spoken  of  him  in  his  profession; 
but,  as  it  did  not  appear  that  the  adultery  was  charged 
to  have  been  practised  under  circumstances  connected 
with  his  professional  practice,  judgment  was  arrested. 
But,  if  that  had  been  a  written  libel,  the  action  would 

(a)  November  22d  1841.    Before  Lord  Denman  C.  J.,  LiUledale, 
Coleridge,  and  Wightman,  Js. 
(6)  1  Wms.  Saund.  227. 

(c)  2  e.  M  §•  R.  78.    S.  C.  5  Tyrvolu  757. 

(d)  5  5.  §■  Ad.  645.  (e)  2  ^.  ^  J5.  2. 

Vol.  XII.  3  B  have 
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[1841.]     have  lain.    Here  the  record  unquestionably  does  shew 
■^^^^      t^^at  which  a  jury  might  see  to  be  injurious  to  the 
against      plaintiff.    The  suggestion  in  the  libel  is,  that  he  re- 

Stowell, 

fused  to  administer  the  sacraments  except  upon  de- 
grading conditions.  Not  only  is  that  an  injurious  im- 
putation; but,  upon  this  record,  the  Court  must  see 
that  it  was  possible  (and,  as  a  matter  of  fact,  it  did 
happen)  that  evidence  might  be  given  proving  that  such 
conduct  on  the  part  of  the  plaintiff  would  subject  him 
to  ecclesiastical  censures.  That  would  shew  that  the 
publication  is  libellous :  1  Starkie  on  Libely  126.  "  A 
publication,  without  justification  or  lawful  excuse,  which 
is  calculated  to  injure  the  reputation  of  another,  by  ex- 
posing him  to  hatred,  contempt,  or  ridicule,  is  a  libel. 
Whether  the  particular  publication,  the  subject  of  in- 
quiry, is  of  that  character,  and  would  be  likely  to  pro- 
duce that  effect,  is  a  question  upon  which  a  jury  is  to 
exercise  their  judgment,  and  pronounce  their  opinion  as 
a  question  of  fact ; "  per  Parke  B.  in  Parmiter  v.  Coup- 
land  (a).  The  libel  here  is  charged  to  be  published 
of  the  plaintiff  in  his  character  of  a  Roma7i  catholic 
priest,  and  minister  of  a  chapel.  The  Court,  perhaps, 
has  not  j  udicial  knowledge  of  the  functions  of  such  a 
priest ;  but  they  might  be  proved  to  the  jury,  in  order 
to  shew  the  character  and  effect  of  the  libel.  Such  cir- 
cumstances, if  found  on  a  special  verdict,  would  support 
a  judgment  for  the  plaintiff.  Clegg  v.  Lqffer  (6)  shews 
that  the  Court  will,  upon  motion  in  arrest  of  judgment, 
support  a  declaration  where  the  innuendoes  are  such  as 
a  jury  may  properly  find  :  and,  even  on  demurrer,  the 
Court,  without  innuendoes,  will  support  a  declaration 
charging  publication  of  a  writing  which  tends,  gene- 


(a)  6  M.  ^  W.  105.  108. 


(b)  10  Bing.  250. 

rally, 
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rally,  to  disgrace  the  plaintiff;  Digby  v.  Thompson  (a),  [1841.] 
In  the  latter  case.  Lord  Denman  expressed  a  reluctance  ~ 

^  Hearne 

in  deciding  against  the  demurrer,  on  the  ground  that,  agai7ist 

Stowell, 

for  want  of  distinct  innuendoes,  a  jury,  if  the  case  had 
been  tried,  would  have  been  called  upon  to  speculate  as 
to  the  meaning.  But  on  motion  in  arrest  of  judgment 
the  Court  must  give  the  fullest  effect  to  the  verdict. 
The  jury  are  to  infer  the  intention  from  the  libel: 
Fisher  v.  Clement  [b). 

Next,  the  Judge  was  not  bound  to  tell  the  jury  his 
view  of  the  publication  :  Baylis  v.  Latsorence  (c).  But, 
even  if  this  were  otherwise,  the  defendant  cannot  now 
take  the  objection ;  for  this  was  not  demanded  on  his 
part  at  the  trial,  the  defence  resting  entirely  upon  the 
occasion  of  the  publication,  and  not  upon  the  absence 
of  libellous  matter. 


Cresswell  and  TV.  H,  Watson,  contra.  The  judgment 
must  be  arrested ;  for  no  libel  is  shewn  on  the  record. 
It  is  said  that  the  Court,  after  verdict,  will  intend  such 
matter  to  have  been  proved  as  will  shew  the  character 
©f  the  publication  to  have  been  libellous.  If  that  were 
a  correct  view,  there  never  could  be  an  arrest  of  judg- 
ment. But  the  Court  cannot  intend  any  thing  to  have 
been  proved  which  is  not  legitimately  included  in  the 
issue:  Sweetapple  v.  Jesse  {d).  That  was,  indeed,  an 
action  for  words ;  but  the  intendment  suggested  might 
as  well  be  made  in  support  of  a  declaration  for  slander 
as  of  one  for  libel.  The  declaration  does  not  shew  that 
the  plaintiff  was  directly  charged  with  imposing  the 
penance ;  nor  does  it  appear  that,  if  he  had  imposed  it, 
he  would  have  violated  his  duty.    No  injury,  therefore, 

(a)  4£.  8f  Ad.  821.  (6)  10  B.  §•  C.  472. 

(c)  II  A.  8f  E.  920.  {d)  5  B,  ^  Ad.  27. 

3  B  2  is 
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[1841.]     is  pointed  out.    Goldstein  v.  Foss  (a)  shews  that  even 
an  express  innuendo  is  not  enough,  unless  the  injury 

xlEARNE 

against       charged  to  be  intended  appear  by  the  libel  itself  and 

Stowell. 

the  introductory  allegations.  That  case  was  decided  on 
motion  in  arrest  of  judgment.  Forbes  v.  King  (b)  was  a 
similar  decision  on  demurrer. 

The  direction  of  the  learned  Judge,  also,  is  objection- 
able on  these  grounds. 

Cur,  adv,  mlt. 


Lord  Denman  C.  J.,  in  the  following  vacation  (Nb- 
vember^lt  184?l),  delivered  the  judgment  of  the  Court. 

Two  motions  have  been  founded  on  the  same  defect 
in  the  record,  that  the  declaration  states  no  libel:  the  first 
for  a  new  trial,  on  the  ground  that  the  learned  Baron 
ought  to  have  directed  a  verdict  for  the  defendant  on 
the  plea  of  Not  guilty ;  the  second  for  arresting  the  judg- 
ment. 

There  was  some  doubt  whether,  according  to  the  fair 
meaning  of  the  libel,  the  plaintiff  is  thereby  charged  with 
doing  any  thing,  or  whether  more  was  stated  than  the 
penitent's  apprehension  of  the  displeasure  of  his  priest. 
This  we  need  not  discuss ;  for  an  independent  objection 
appears,  which  we  think  must  prevail.  We  are  not 
informed  by  the  declaration,  and  of  course  can  take  no 
judicial  notice,  of  the  manner  in  which  the  plaintiff's 
character  could  suffer  from  the  imputation,  being  ignorant 
of  the  conduct  which  a  Koman  Catholic  priest  ought  to 
pursue  in  imposing  penance. 

It  was  contended  that  this  defect  was  cured  by  the 
evidence,  produced  on  the  trial,  that  the  conduct  im- 

(a)  6  B.  ^  C.  154.    See  Gompertz  v.  Levy,  9  A.  ^  E.  282.,  and 
Wheeler  v.  Haynes,  ib.  note  p.  286. 
(J))  1  JDowl,  F.  C.  673. 

puted 
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puted  to  the  plaintiff  would  be  considered  by  his  su-  [1841.] 
periors  to  be  highly  indiscreet  and  improper,  would 

Hearne 

expose  him  to  their  censure,  and  even  endanger  his  agaimi 

,  1  ,  -r»  1  •       •  1  StOWELL. 

station  m  the  church.  But  to  this  it  was  properly 
answered  that  no  evidence  can  cure  such  a  defect  as 
this,  apparent  on  the  record ;  and  indeed  that  none  was 
properly  admissible  on  that  subject,  as  the  issue  joined 
had  no  relation  to  it. 

But  the  learned  counsel  for  the  plaintiff  further  denied 
that  there  was,  after  verdict,  any  defect  on  the  record, 
urging  that,  as  any  words  may  be  used  in  a  defamatory 
sense,  and  these  are  alleged  to  have  been  injurious  to 
the  plaintiff's  character,  and  the  jury  have  found  them  to 
be  so,  we  must  now  assume  that  they  were  so.  A  dis- 
tinction was  taken  between  libel  and  slander,  all  ques- 
tions respecting  the  former  being  supposed  to  be  ex- 
pressly referred  to  the  jury  by  the  libel  act(«).  From  this 
consideration  was  deduced  an  argument  that  the  Court 
has  no  power  to  arrest  the  judgment  in  actions  for  libel, 
because  they  are  wholly  removed  by  the  act  from  the 
cognizance  of  the  Court,  and  exclusively  submitted  as 
matters  of  fact  to  the  jury. 

From  these  propositions  we  must  express  our  dissent. 
It  is  not  enough,  to  entitle  a  plaintiff  to  judgment,  that  he 
should  charge  malicious  motives  and  a  calumnious  ten- 
dency :  he  must  also  shew  that  there  is  a  libel.  The 
words  composing  it  may  naturally  convey  such  a  mean- 
ing; and  even  the  most  innocent  may  possibly  deserve 
that  name,  because  they  may  in  themselves  have  been 
used  and  understood  with  that  intent,  and  in  that  sense. 
But,  in  such  case,  the  facts  and  circumstances  that  give 
a  sting  to  a  publication  apparently  innoxious  ought  to 


(a)  32  G.  3.  c.  60. 
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[1841.]     be  brought  to  our  notice;  for  we  could  not  possibly 

direct  iudgment,  either  in  an  indictment  or  an  action, 
Hearne  ... 

against      against  a  libeller,  without  seeing  that  a  libel  has  been 

Stowell. 

published  by  him.  The  consequence  of  a  contrary  doc- 
trine would  be  inevitably  this,  that  any  words  whatever, 
whether  sensible  or  otherwise,  whether  conveying  any 
kind  of  imputation  or  not,  and  stripped  of  all  explana- 
tion, would  support  a  charge  of  libel,  if  only  accom- 
panied with  general  complaints  of  the  intent  to  injure 
character. 

Several  cases  are  opposed  to  this  notion.  We  need 
refer  to  no  other  than  the  well  considered  case  of  Gold- 
stein V,  Foss  {a),  as  fully  sustaining  the  defendant's  argu- 
ment on  both  points.  The  judgment  was  arrested  there 
for  a  similar  defect. 

We  were  desirous  of  considering  whether  the  defend- 
ant was  entitled  to  a  new  trial  because  the  learned  Judge 
ought  to  have  told  the  jury  to  acquit  on  the  plea  of 
Not  guilty. 

If  the  learned  Judge  had  been  pointedly  required  to 
do  this,  he  might  have  declared  his  opinion  on  the  ques- 
tion of  law  now  discussed,  or  he  might  have  reserved 
the  point  for  the  Court.  If  he  had  told  the  jury  that 
the  paper  proved  was  a  libel,  when  the  Court  was  of 
opinion  that  it  was  not,  we  should  have  been  bound  to 
set  aside  a  verdict  so  obtained,  for  misdirection.  But 
the  defendant,  on  the  trial,  took  a  different  course,  and 
sought  an  acquittal  from  the  occasion  of  reading  this 
libel,  the  bona  fides  of  his  strictures  on  the  Catholic 
priesthood,  and  indeed  from  insinuating  that  they  were 
founded  in  fact.  Nor  did  the  learned  counsel  object  to 
the  reception  of  evidence,  which,  it  is  now  truly  observed, 
applied  to  no  fact  put  in  issue.    We  do  not  think  it 
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open  to  him  to  move  now  for  a  new  trial  on  this  objec-  [1841,] 

tion.  hH^k 
Rule  absolute  for  arresting  the  judgment.  .  against 

Rule  for  new  trial  discharged.  Stowell. 


TusoN  against  Evans,  Clerk.  f^JZlr  i6th. 

1840. 

CASE  for  libel.    The  declaration  stated  that,  before  Defendant 
I  .  T       ii.i.       n         1         111  claimed  rent  of 

the  composmg  and  pubhshmg  &c.,  there  had  been  plaintiff;  plain- 
an  inclosure  of  lands  in  the  parish  of  Northover  in  (with^whom 
Somersetshire,  under  stat.  6  &  7      4.  c.  115. ;  and  also,  ^^Sde- 
before  the  composing  &c.,  by  virtue  of  an  award  made,  fendant  to  cor- 

^        °  respond  on 

in  pursuance  of  the  act,  on  10th  July  1839,  certain  the  subject,  re- 
fusing himself 

lands,  containing  two  roods  and  twenty  one  perches,  in  to  communicate 

11    /-.  1  1      11    1  ^rT•    1  -n    1         •       i         •  i        •  i     ^^^^  defendant 

an  arable  held  called  Witch  rurlong,  m  the  said  parish,  immediately) 
which  theretofore  had  been  part  of  the  glebe,  and  had  that  plaintiff 
belonged  to  defendant,  were  awarded  to  plaintiff  and  bmty*^  defend- 
another  person  named,  and  other  lands  awarded  to  ant  thereupon 

*■  wrote  to  the 

defendant  in  exchange ;  and,  whereas  no  part  of  the  agent,  alleging 

facts  in  support 

two  roods  &c.  in  W,  F,  had  ever  been  let  by  defendant  of  his  claim, 

and  adding, 

to  plaintiff,  nor  had  plaintiff  ever  undertaken  or  pro-  « this  attempt 

T  1  p     1  r       t  1      *®  defraud  me 

mised  to  pay  defendant  any  rent  tor  the  same,  yet  de-  of  the  produce 
fendant,  well  knowing  &c.,  contriving  &c.  to  injure  as  mean  as  it  is 
&c.,  and  to  cause  it  to  be  suspected  and  believed  that  ^eckration  for 
the  two  roods  &c.  in  W.  F.  had  been  let  by  defendant  libel,  setting 

*'  out  the  above 

to  plaintiff,  and  that  plaintiff  had  promised  to  pay  him  letter.  Plea, 

Not  guilty. 

rent  or  compensation  for  the  same,  and  had  refused  to     Held,  that 

1  P     T  1  c  11111  *l^e  publication, 

pay  to  defendant  such  rent  &c.,  and  had  thereby  at-  in  these  terms, 
tempted  to  defraud  defendant  of  the  amount  of  the  said  ^iiege?,  and 
rent  &c.,  and  had  been  guilty,  in  so  doing,  of  meanness  ^^^^  justifiedln 
and  dishonesty,  heretofore,  to  wit  on  &c.,  in  a  certain  directing  the 

jury  that  it 

letter  addressed  by  defendant  to  one      Baker,  falsely,  »  Ubel, 
&C.5  composed,  wrote,  and  published,  and  caused  &c.,  a 
3  B  4  pertain 
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1840.      certain  false,  scandalous,  malicious,  and  defamatory 

"  libel,  of  and  concerning  plaintiff,  and  of  and  concerning 
TusoN      .        '  &  r  5  to 

against       the  two  roods  &c.  in  W.  jP.,  and  of  and  concerning 

EvANS» 

plaintiff's  having  promised  &c.,  and  having  refused  &c.  ; 
in  vi^hich  letter  was  contained  the  false,  &c.  follov^^ing. 
"  Sir, —  Your  answer  surprises  me.  Mr.Twsow  is  well 
aware  that  I  let  him  have  the  land  in  Witch  Furlong  at 
his  request,  and  upon  his  promise  to  pay  me  for  it  as 
potatoe  ground,  for  which  I  told  him  I  intended  to  use 
it ;  and,  in  consequence  of  my  obliging  him,  I  rented 
sixty  five  lug  from  Mr.  Crocker,  for  which  1  paid  him 
Si.  5s,  This  attempt  to  defraud  me  of  the  produce  of 
the  land  in  Witch  Furlong  is  as  mean  as  it  is  dishonest" 
(thereby  meaning  that  the  plaintiff  was  guilty  of  fraud, 
meanness,  and  dishonesty) :  "  the  award  is  in  the  parish 
chest  for  any  one's  inspection.  I  have  sent  the  receipt 
for  the  rent  charge ;  and  am,  sir,  yours  obediently, 
Thomas  Evans"  (The  necessary  innuendoes  were 
given.)    Plea,  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Maule  J.,  at  the  last  Somersetshire 
assizes,  it  appeared  that  the  plaintiff  was  churchwarden, 
and  the  defendant  vicar,  of  Northover.  The  defendant 
had  claimed  rent  of  the  plaintiff  for  the  land  in  Witch 
Furlong.  Some  disputes  having  arisen  between  them, 
the  plaintiff,  who  was  an  attorney,  declined  to  com- 
municate immediately  with  the  defendant ;  and  BaJcer, 
who  was  plaintiff's  clerk,  corresponded  on  behalf  of 
plaintiff,  and  by  his  authority,  with  defendant.  Balm- 
sent  a  note  to  defendant,  inclosing  a  payment  for 
rent  due  from  plaintiff  to  defendant  for  tithes,  requir- 
ing a  receipt  for  the  same,  and  stating  that  plaintiff 
denied  that  any  thing  was  due  for  the  land  in  Witch 
Furlong.  Defendant  thereupon  sent  to  Baker  the  letter 
set  out  in  the  declaration.  The  counsel  for  the  defend- 
ant 
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ant  contended  that  the  communication  was  privileged.  1840. 
The  learned  Judge  reserved  leave  to  move  to  enter  a 

°  luSOK 

nonsuit :  and  told  the  iurv  that  the  publication  was  a  against 

*^  ^  Evans. 

libel,  and  that  the  only  question  was  the  amount  of  da- 
mages.   Verdict  for  the  plaintiff.    In  this  term  («), 

Bompas  Serjt.  moved  for  a  nonsuit.  This  was  a  pri- 
vileged communication.  The  letter  relates  entirely  to 
the  business  upon  which  Balcer,  by  the  authority  of  the 
plaintiff,  was  to  communicate  with  the  defendant.  It  is 
as  if  the  defendant  had  written  to  the  plaintiff  himself. 
The  subject  of  the  letter  was  a  question  respecting  their 
mutual  rights.  An  advertisement  imputing  bigamy  to 
the  plaintiff  would  not  be  libellous,  if  published  bona  fide 
for  the  purpose  of  ascertaining  facts  in  which  the  party 
publishing  was  interested  (h) ;  and  it  must  be  equally 
lawful  for  a  party  enforcing  a  debt  to  use  expressions 
which  convey  to  the  other  party,  or  his  agent,  the  asser- 
tion of  the  claim,  though  such  assertion  should  neces- 
sarily impute  dishonesty.  {^Littledale  J.  Suppose  you 
were  claiming  a  chattel,  could  you  impute  felony  ?] 
Felony  is  often  imputed  in  giving  a  character  of  a  ser- 
vant. \_Littledale  J.  The  very  nature  of  the  inquiry 
there  implies  a  question  as  to  honesty :  but  you  may 
claim  a  debt  without  charging  fraud.]  If  the  expres- 
sions go  beyond  the  occasion,  it  is  for  the  jury  to  say 
whether  there  was  malice :  but  the  learned  Judge  here 
took  upon  himself  to  tell  the  jury  that  the  publication 
was  necessarily  a  libel  in  law. 

Cur,  adv.  mlt* 

(a)  November  6th.    Before  Lord  Denman  C.  J.,  Littledale,  Williams, 
and  Coleridge  Js. 

(6)  Delany  v.  Jones,  4  Esp,  191.    See  Lay  v,  Laivson,  4  J.  tjj-  E. 
795. 

Lord 
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1840.  Lord  Denman  C.  J.  now  delivered  the  judgment  of 

the  Court.    After  stating  the  material  facts,  and  the 

TUSON  ° 

against      nature  of  the  present  application,  his  Lordship  pro- 

EvANS. 

ceeded  as  follows. 

Some  remark  from  the  defendant  on  the  refusal  to 
pay  the  rent  was  perfectly  justifiable,  because  his  entire 
silence  might  have  been  construed  into  an  acquiescence  in 
that  refusal,  and  so  might  have  prejudiced  his  case  upon 
any  future  claim ;  and  the  defendant  would,  therefore, 
have  been  privileged  in  denying  the  truth  of  the  plain- 
tiff's statement.  But,  upon  consideration,  we  are  of  opi- 
nion that  the  learned  Judge  was  quite  right  in  consider- 
ing the  language  actually  used  as  not  justified  by  the 
occasion.  Any  one,  in  the  transaction  of  business  with 
another,  has  a  right  to  use  language  bona  fide,  which  is 
relevant  to  that  business,  and  which  a  due  regard  to  his 
own  interest  makes  necessary,  even  if  it  should  directly, 
or  by  its  consequences,  be  injurious  or  painful  to  an- 
other; and  this  is  the  principle  on  which  privileged 
communication  rests ;  but  defamatory  comments  on  the 
motives  or  conduct  of  the  party  with  whom  he  is  deal- 
ing do  not  fall  within  that  rule.  [It  was  enough  for  the 
defendant's  interest,  in  the  present  case,  to  deny  the 
truth  of  the  plaintiff's  assertion  :  to  characterise  that 
assertion  as  an  attempt  to  defraud,  and  as  mean  and 
dishonest,  was  wholly  unnecessary.  This  case,  there- 
fore, was  properly  left  to  the  jury :  and  there  will  be 
no  rule. 

Rule  refused  (a), 

(a)  See  Hearne  v.  Stowell,  ante,  p.  719.  725. 
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MiLLIGAN  aO-ainSt  Wedge.  Wednesday, 

November  1 8tn, 

/^ASE.    The  declaration  stated  that,  before  and  at  The  buyer  of  a 

,      .       ^  .  -         1        1  •    '/v  1         bullock  em- 

the  time  &c.,  to  wit  on  &c.,  the  plaintiii  was  law-  ployed  a  li- 

fuUy  possessed  of  a  shew-room,  Sec,  adjoining  a  public  to"drWe^[t°froni 

street,  and  of  divers  marble  chimney  pieces  &c.,  ex-  ^y  fh^^^by  laws 

posed  for  sale  in  the  room :  and  that  defendant  was  London,  no 

^  one  but  a  li- 

possessed  of  a  bullock,  and  defendant,  "  by  a  certain  censed  drover 

could  be  so  em- 

person  employed  by  him  as  his  servant  in  that  behalf,"  ployed.  The 
was  driving  the  same  along  the  street:  nevertheless  ployed  a^boy to 
defendant,  "  by  his  said  servant,"  so  carelessly,  negli-  bcr(*together 
gently  &c.,  drove  the  bullock  along  the  street,  that  the  prope^t^^^^ 
bullock,  *'by  reason  of  the  carelessness,  neffligence,  and  Cerent  persons) 

'  '      »  o        '  to  the  owner's 

improper  conduct  of  the  defendant  by  his  said  servant,"  slaughterhouse. 

^     ^  .  .  Mischief  was 

and  for  want  of  proper  care  in  that  behalf,  with  great  occasioned  by 

1  ,      1      «        1  .        *he  bullock, 

Violence  ran  into  the  shew-room,  and  broke  five  chim-  through  the 

o  careless  driving 

ney  pieces  &c.  of  the  boy. 

Pleas.  1.  That,  at  the  time  &c.,  the  said  person  ownefwas'n^t' 
driving  the  bullock  "  was  not  employed  by  him  the  said  Injury ^^°the^^^^ 
defendant  as  his  servant  in  that  behalf,  in  manner  "  &c. 

point  of  law, 

2.  Not  ffuilty.  his  servant. 

Although  the 

On  the  trial,  before  miliams  J.,  at  the  Middlesex  careless  driving 

.    .         .     Ti  •  11,  accident 

sittings  in  jE«5^^r  term,  1839,  it  appeared  that  the  de-  took  place  after 

fendant  was  a  butcher,  and  that,  on  the  day  in  question,  driven^the  bui. 

he  bought  a  bullock  in  SmitJifield  market,  which  is  il^afof  ?h?' 

within  the  city     London.    By  the  by-laws  of  the  city,  jity, towards de- 

J  J  jt  f endant  s  house, 

no  person,  not  licensed,  can  drive  cattle  for  hire  from 

^  ^  ridge  J.  The 

SmitJifield,  though  the  owner  may  drive  them  himself,  owner  would 

-  not  have  been 

The  defendant  employed  a  licensed  drover  to  drive  the  liable  if  the 
bullock  to  the  defendant's  slaughter-house,  which  is  hld^been™^^^^ 
without  the  city.    The  drover  employed  a  boy  to  drive  fime "f  the 
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1840.  it  to  the  slaughter-house,  together  with  four  other  bul- 
locks,  which  were  not  defendant's  property,  but  were 

MiLLIGAN 

against  to  be  driven  in  the  same  direction  as  his  bullock.  As 
the  boy  was  driving  the  bullocks  by  plaintiff's  shew 
room,  which  is  without  the  city,  in  the  Portland  Road^ 
the  defendant's  bullock  did  the  mischief  complained  f. 
The  learned  Judge  was  of  opinion,  upon  the  evidence, 
that  the  boy  was  not  the  defendant's  servant ;  and,  the 
jury  having  found  neglect,  a  verdict  was  given  for  de- 
fendant on  the  first  plea,  and  for  plaintiff  on  the  se- 
cond, leave  being  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff  on  the  first  plea.  In  the  same  term, 
Humfrey  obtained  a  rule  nisi  accordingly. 

Cresswell  now  shewed  cause.  The  bullock  was  not 
under  the  charge  of  the  defendant  or  of  his  servant ; 
and  the  defendant  is  therefore  not  liable.  It  may  be 
argued  that,  as  soon  as  the  bullock  was  beyond  the 
limits  of  the  city,  the  employment  of  a  licensed  drover 
was  not  necessary  but  voluntary  :  that,  however,  should 
have  been  proved.  But  the  distinction  is  not  material ; 
for,  at  all  events,  the  defendant  did  not  employ  the 
boy.  The  Judges  were  equally  divided,  in  Laugher  v. 
Pointer  (a),  on  the  question  whether  the  owner  of  a 
carriage  was  liable  for  injury  caused  by  the  negligence 
of  a  driver  provided  by  a  stablekeeper,  from  whom  the 
owner  of  the  carriage  hired  horses  for  the  day.  But 
now  it  is  settled  that  the  owner  is  not  liable  in  such  a 
case ;  Quarman  v.  Burnett  (5),  where  the  opinions  of 
Abbott  C.  J.  and  Littledale  J.,  in  Laugher  v.  Pointer  (a), 
were  acceded  to  by  the  Court  of  Exchequer.  And 
there  it  is  pointed  out  that  the  decision  is  reconcileable 

(a)  5  B.  §•  C.  547.    See  Hart  v.  CrowleJ/,  ante,  378. 
(6)  6  M.  f  If.  499. 

with 
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with  Bush  V.  Steinman  (a)  and  Randleson  v.  Murray  (^),  1840. 
where  the  parties  held  liable  were  owners  of  land  or 

MlLLlGAN 

buildings,  in  respect  of  which  the  acts  in  question  were  against 

done.    Indeed,  there  is  less  pretence  here  for  saying 

that  the  person  who  caused  the  injury  was  servant  to 

the  defendant,  than  there  was  in  Quarman  v.  Bur- 

nett  [c) ;  for  here  the  boy  drove  five  bullocks,  one  only 

of  which  belonged  to  defendant;  the  defendant,  if  he 

had  employed  the  boy,  would  not  have  allowed  him  to 

drive  four  additional  bullocks  belonging  to  others  :  and 

it  is  probable  that  this  addition  to  the  number  produced 

the  accident. 


Hunifrey,  contra.  It  is  true  that  no  questions  were 
put  for  the  defendant  as  to  the  necessity  of  employing 
a  city  drover  after  the  bullock  was  without  the  city. 
(Cresswell  said  that  he  would  not  rely  on  the  supposition 
of  such  a  necessity.)  Randleson  v.  Murray  (b)  was  not 
decided  on  the  ground  that  the  property  was  fixed. 
Nothing  of  the  kind  appears  in  the  argument  or  judg- 
ment; nor  is  there  any  reason  for  the  distinction.  That 
being  so,  the  case  is  a  direct  authority  for  the  plaintiff. 
[Lord  Denman  C.  J.  In  Laugher  v.  Pointer  (d)  my 
brother  Liitledale  lays  great  stress  on  the  fact  that  "  the 
jobman  was  a  person  carrying  on  a  distinct  employment 
of  his  own,  in  which  he  furnished  men  and  let  out 
horses  to  hire  to  all  such  persons  as  chose  to  employ 
him."  That  may  suggest  a  distinction  between  Laugher 
V.  Pointer  [d)  and  Randleson  v.  Murray  {h) ;  for  it 
may  be  said  that,  in  the  latter  case,  the  owner  of  the 
warehouse,  who  was  held  liable  for  the  act  of  the 
porter's  servant,  was  himself  obliged  to  employ  the 

(a)  \  B.S^P.  404.  (6J  S  A.  Sj;  E.  109. 

(c)  6M.^  W.  499.  {(1)  5  B.^  C.  547. 

porter 
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1840.      porter  as  his  own  servant  at  his  warehouse;  but  here 
the  butcher  does  not,  as  a  regular  part  of  his  business, 

MiLLIGAN  .  . 

against      employ  the  drover :  the  case  is  like  that  of  a  man  who 

Wedge. 

sends  a  parcel  by  a  person  carrying  on  the  business  of 
carrier.]  The  carrier,  according  to  Patteson  J.  in 
Randleson  v.  Murray  («),  is  a  bailee.  [Lord  Den- 
man  C.  J.  Is  not  the  drover  here  equally  a  bailee  ?] 
The  defendant  might  have  driven  his  bullock  home 
himself:  and,  if  he  did  not  choose  to  do  that,  he 
might  select  any  city  drover  to  do  it.  The  employ- 
ment of  the  boy  by  the  drover  makes  no  difference, 
as  is  pointed  out  by  Littledale  J.  in  Randleson  v.  Mur- 
ray  (a).  The  master  porters  at  Liverpool  may  be  said 
to  have  a  distinct  employment  of  their  own  as  much  as 
the  city  drovers  in  London,  A  master  of  a  ship  is  liable 
for  injury  occasioned  by  negligent  navigation,  though  a 
pilot  be  on  board,  unless  the  master  was  compellable  to 
take  a  pilot ,  Huggett  v.  Montgomery  (b),  M'Intosh  v. 
Slade  (c).  This  rule  must  be  made  absolute,  or  Bush  v. 
Steinman  {d)  overruled. 

Lord  Denman  C.  J.  I  think  we  are  bound  by  the 
late  decision  in  Quarman  v.  Burnett  {e\  which  was  pro- 
nounced after  full  consideration.  It  may  be  another 
question,  whether  I  should  agree  in  all  the  remarks 
delivered  from  the  bench  in  that  case :  if  I  felt  any  doubt, 
it  would  be,  whether  the  distinction  as  to  the  law  in  the 
cases  of  fixed  and  of  moveable  property  can  be  relied 
upon.  But  the  doctrine  of  my  brother  Littledale  in 
Laugher  v.  Pointer  {g)  is  applicable  here.  The  party 
sued  has  not  done  the  act  complained  of,  but  has  em- 

(a)  S  A,^  E.  109.  {b)  2  N.  R.  446. 

(c)  6  B.      a  657.  (d)  1  5.  §•  P.  404. 

(e)  6  M.^W,  499.  (g)  5  B,     C.  547. 

ployed 


Wedge. 
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ployed  another  who  is  recognized  by  the  law  as  ex-  1840. 
ercising  a  distinct  callinff.    The  butcher  was  not  bound 

°  °  ^  MiLLIGAN 

to  drive  the  beast  to  the  slaughter-house  himself :  he  against 
might  not  know  how  to  drive  it.  He  employs  a  drover, 
who  employs  a  servant,  who  does  the  mischief.  The 
drover,  therefore,  is  liable,  and  not  the  owner  of  the 
beast.  I  may  remark  that  one  might  perhaps  be  re- 
conciled to  the  distinction  between  cases  of  fixed  and 
of  moveable  property  by  considering  that,  to  hold  the 
owner  of  a  land  or  building  liable  for  injury  done  in 
respect  of  that  property,  will  enable  the  party  injured 
to  know  more  readily  from  whom  he  is  to  seek  redress. 
In  Randleson  v.  Murray  {a)  the  work  was,  in  effect,  done 
by  the  defendant  himself,  at  his  own  warehouse :  if  he 
chose,  instead  of  keeping  a  porter,  to  hire  one  by  the 
day,  he  did  not  thereby  cease  to  be  liable  for  injury  done 
by  the  porter  while  under  his  control.  So  as  to  the  de- 
cisions upon  the  pilot  acts :  when  it  is  not  necessary  to 
employ  a  pilot,  the  master  who  has  voluntarily  employed 
one  is  liable  for  his  act.  Here  it  does  not  appear  that 
the  defendant  attended  the  drover  or  his  servant ;  and 
the  mischief  was  done  in  the  course,  not  of  the  butcher's 
business,  but  of  the  drover's. 


LiTTLEDALE  J.  As  I  gave  my  opinion  very  fully  in 
Laugher  v.  Pointer  (b)  which  has  since  been  confirmed 
by  the  Court  of  Exchequer  in  Quarman  v.  Burnett  (c), 
I  need  say  no  more  now  than  that  I  retain  the  opinion. 

Williams  J.  The  difficulty  always  is,  to  say  whose 
servant  the  person  is  that  does  the  injury ;  when  you 

(a)  8  A.  ^  E,  109.  (Jb)  5  B.     C.  547. 

(c)  6  M.  8^  W.  499. 


decide 
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1840.  decide  that,  the  question  is  solved.  To  say  that  that 
_^  party  is  liable  from  whom  the  act  ultimately  originates, 

agai7ist      is,  indeed,  a  rule  of  great  generality,  and  one  which  will 

Wedge. 

solve  the  greater  number  of  questions:  but  its  appli- 
cability fails  in  one  case.  For,  where  the  person  who 
does  the  injury  exercises  an  independent  employment, 
the  party  employing  him  is  clearly  not  liable.  I  agree 
in  the  decision  of  Randleson  v.  Murray  [a) ;  for  the  ware- 
houseman's servant,  whether  daily  or  weekly,  is  equally 
under  the  control  of  the  w^arehouseman.  And  that  is 
the  way  in  which  Mr.  Justice  Story  {b)  puts  this  point; 
he  brings  it  to  the  question,  who  employed  the  person 
that  did  the  injury?  The  butcher  here,  whom  we 
cannot  assume  to  be  acquainted  with  driving,  deputes 
a  person  to  drive,  who  understands  the  business,  and 
whose  servant  is  guilty  of  the  negligence  that  produces 
the  injury.   That  person  therefore  is  the  party  liable. 

Coleridge  J.  The  true  test  is,  to  ascertain  the  re- 
lation between  the  party  charged  and  the  party  actually 
doing  the  injury.  Unless  the  relation  of  master  and  ser- 
vant exist  between  them,  the  act  of  the  one  creates  no 
,  liability  in  the  other.  Apply  that  here.  I  make  no  dis- 
tinction between  the  licensed  drover  and  the  boy :  sup- 
pose the  drover  to  have  committed  the  injury  himself. 
The  thing  done  is  the  driving.  The  owner  makes  a 
contract  with  the  drover  that  he  shall  drive  the  beast, 
and  leaves  it  under  his  charge ;  and  then  the  drover  does 
the  act.  The  relation,  therefore,  of  master  and  servant 
does  not  exist  between  them. 

Rule  discharged. 

(a)  8  A.  8^  E.  109. 

{b)  On  Agencyy  ch.xvii.  s.  452.  &c.,  (p.  403.  &c.,  London^  1839.  See 
note  5.  at  p.  405.). 
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Doe  on  the  demise   of  Armstrong  against  Thursday, 

-^^j  November  19th. 

Wilkinson. 


EJECTMENT  for  premises  at  Heslington  in  York-  Notice,  to  a 
yearly  tenant, 

shire.    On  the  trial,  before  Coltman  J.,  at  the  last  to  quit  «  that 
York  assizes,  it  appeared  that  the  defendant  held  the  &c.,  situated  at 
premises  in  question  as  yearly  tenant  to  the  lessor  of  ^un"y *of  Foryt, 
the  plaintiff,  who  had  given  him  a  notice  to  quit,  de-  iToVd^under me^ 
scribing  the  premises  as     all  that  messuage,  farm,  &c.,     tenant  from 

or  o  7  7        7  yggj.     year.  ' 

situated  at  Dunninston,  in  the  county  of  York,  which  The  premises 

were  not  situ- 

you  now  hold  under  me  as  tenant  from  year  to  year."  ated  at  z>.  but 

at  H.    £>.  and 

Heslington,  in  which  the  premises  actually  lay,  and  H.  were  ad- 
Dunnington,  were  distinct  but  adjoining  parishes.    The  HshL"^ 
defendant's  counsel  claimed  a  nonsuit  on  the  ground  of  mo^oIfVor" 
variance.    Doe  dem.  Cox  v.  (a)  was  cited  for  the  "°"f."'t,  after 

^   '  verdict  m  an 

plaintiff.    The  learned  Judge  gave  leave  to  move  to  action  of  eject- 

^  o     o  ment,  not  a 

enter  a  nonsuit ;  and  the  plaintiff  had  a  verdict.  material  vari- 

ance, the  tenant 
not  having 

.  shewn  that  he 

E.  Perry,  m  this  term  (o),  moved  accordmg  to  the  held  more  than 

I  1       c<  •        -r\       7  /   \   oris  farm  under 

leave  reserved.    Jiupposmg  Doe  dem.  Cox  v.  (a)  the  lessor  of  the 

to  be  a  case  of  authority,  it  differs  from  the  present,  h^^afm^^ied^' 
There  it  may  be  assumed  that  the  parish  was  righdv  by  the  notice, 

r  o      ./    and  not  having 

designated,  and  the  premises  only  misnamed :  here  the  desired  to  have 

any  question  on 

wrong  parish  is  mentioned,  and  the  premises  are  not  this  last  point 

submitted  to 

described  by  any  name.    [Lord  Denma?i  C.J.    That  the  jury, 
case  was  cited  in  argument  on  both  sides  in  Cadby  v. 
Martinez  (c).]    The  test  applied  in  Doe  dem.  Cox  v. 

(a)  4  Esp.  N.  P.  C.  185. 

(6)  November  6th.    Before  Lord  Denman  C.  J.,  Littledale,  Williams, 
and  Coleridge  Js. 

(c)  11  A.^E.  720. 

Vol.  XII.  3  C   is. 
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have  been  misled.    If  that  question  had  been  entered 

Doe  dem. 

Armstrong  upon  here,  the  defendant  could  perhaps  have  proved 
WiuaNsoN.  that  he  was  misled;  but  it  lay  on  the  plaintiff,  whose 
laches  raised  the  difficulty,  to  shew  that  he  was  not; 
and  the  question  on  this  point  should  have  gone  to  the 
jury.  [^Coleridge  J.  Did  the  defendant  here  occupy 
more  than  one  farm  ?  Lord  Denman  C.  J.  If  he  did, 
he  should  have  shewn  it.  Dunnington  and  Heslington 
appear  to  be  adjoining  parishes.  We  will  confer  with 
my  brother  CoUma?i,'] 

Cur.  adv.  vulf. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  Mr.  Perrj/  applied  for  a  nonsuit  upon 
the  ground  of  a  defect  in  the  notice  to  quit.  The 
defect  alleged  was,  that  the  farm  was  described  as  being 
in  the  adjoining  parish  to  that  in  which  it  really  was. 
It  was  not  suggested  that  the  tenant  held  more  than 
one  farm  of  the  lessor,  or  was  in  any  way  misled  by  the 
error  in  the  description ;  but  the  learned  counsel  con- 
tended that  the  plaintiff  should  have  been  called  on  to 
shew,  negatively,  that  the  tenant  was  not  misled ;  and 
that  in  the  absence  of  such  evidence  he  should  have 
been  nonsuited.  We  are  of  opinion  that  the  learned 
Judge  was  quite  right  in  refusing  to  take  that  course. 
If  he  had  been  requested  to  put  any  thing  to  the  jury, 
he  would  have  been  right  in  asking  them  whether  the 
tenant  had  in  fact  received  an  effectual  notice,  one  that 
informed  him  of  the  landlord's  intention  to  determine 

(a)  4  Hsp.  iV.  P.  C.  185, 


the 
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the  tenancy.  We  have  no  doubt  he  would  have  put  1840. 
this  question  if  requested;  but  it  appears  that  it  was  not  j^^Tdem 
required.    There  will  be  no  rule.  Armstrong 

agaitist 

Rule  refused.  Wilkinson. 


BuLT  and  Others  aminst  Robert  Morrell, 

^  N^ovember  20th. 

James  Morrell,  Henry  Morrell,  John 
Rainsford,  James  Parker,  and  Richard 
Parker. 

ASSUMPSIT.    The  declaration  stated  that  Richard  Declaration  on 
a  bill  of  ex- 

Parker,  on  September  26th,  1837,  made  his  bill  of  change  made  by 

R.  P.,  directed 

exchange  in  writing,  and  directed  the  same  to  the  defend-  to  A.,  B.,  c, 
ants,  and  thereby  required  defendants  to  pay  plaintiffs  and  accepted  ' 
25001,  four  months  after  date.    And  that  defendants  then  [jy  ^^^'"^.f  i^nd 
accepted  the  said  bill,  &c.    Count  on  an  account  stated.    ^'  p  did^not 
Pleas,  by  Robert  Morrell,  James  Morrell,  and  Henry  y"^'^^  the  bill 

*^  m  manner  and 

Morrell.     1.  To  the  first  count,  that  Richard  Parker  ^^rm  &c. 

2.  That  J.,  B., 

did  not  make  the  said  supposed  bill  of  exchange  in  and  c.  did  not 
,    .  accept  in  man- 

manner  &c.   Conclusion  to  the  country.   Issue  thereon,  ner  and  form 

2.  To  the  same  count,  that  these  three  defendants  did  ^ereon!^ TudT- 
not  accept  the  said  supposed  bill  of  exchange  in  man-  ™a"ns^/^^^^*'' 
ner  &c.     Conclusion  to  the  country.    Issue  thereon,  ^"l;^- ,  .„ 

Tlie  bill, 

3.  To  the  same  count,  a  special  plea,  which  alleged  that  produced  at  the 

trial,  was  drawn 

the  drawing  and  accepting  of  the  bill  were  a  fraud  on  upon  the  di- 

rectors  of  the 

these  defendants,  of  which  plaintiffs,  before  receiving  the  /.  s.  company, 

bill,  had  notice.    Verification.    Replication,  de  injuria.  «"for^the 'com- 
pany" by  D., 

and  E. ,  signing  as  directors.  F.  signed  his  name  with  theirs  as  "  manager."  All  the  de- 
fendants were  shareholders;  and  all  but  F.  were  directors.  The  jury  found  that  F.,  as 
manager,  was  not  an  acceptor  of  the  bill.  It  was  ^not  put  to  them  to  say  (nor  did  counsel 
desire  that  they  should  be  asked),  whether  or  not  D.  and  E.  had  authority  to  bind  the 
company  by  acceptances.    Verdict  for  plaintiffs.    On  motion  to  enter  a  nonsuit, 

Held  that  F.  was  not,  in  point  of  law,  liable  as  an  acceptor,  either  by  his  having  actually 
signed  his  name  with  those  of  D.  and  ^.,|or  by  their  having  accepted  the  bill  as  directors  of 
a  company  in  which  he  held  shares;  and  that  plaintiff  had  failed  on  both  issues. 

Nonsuit  entered. 

3  C  2  Issue 
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1840.       Issue  thereon.    4.  To  the  second  count,  non  assumpsit. 

Issue  thereon.   Rainsford,  James  Parker^  and  Richard 


B 


against       Parker  suffered  judgment  by  default. 

MoRRELL. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sittings 
in  London  after  Hilary  term,  1839,  the  material  parts  of 
the  bill,  and  the  acceptance,  appeared  to  be  as  follows. 
"  ^'2500. 

"  Four  months  after  date,  pay  to  Messrs.  James  Bult, 
Son,  and  Co.,  or  order,  two  thousand  five  hundred 
pounds,  being  the  amount  of  my  instalment  agreed  to 
be  paid  to  me  from  the  second  call. 

"  Richard  Parker, 

*'  To  the  Directors  of  the  Imperial  Salt  and  Alkali 
Company." 

"  Accepted  for  the  Imperial  Salt  and  Alkali  Com- 
pany, at  Messrs.  i7ow^5,  Lloyd^  and  Co.,  London. 
"  Richard  Parker ,  Manager. 

J.  Rainsford, 
"  James  Parker,      >  Directors." 
Richard  Garrett,  _ 

The  persons  who  appeared  as  acceptors,  except 
Garrett,  were  defendants  in  this  action  :  Garrett  was 
abroad.  R.  Parker  was  a  shareholder  and  manager, 
and  the  other  five  defendants  and  Garrett  shareholders 
and  directors,  of  a  joint  stock  company  under  the 
above  denomination.  By  the  instrument  drawn  up 
on  the  formation  of  the  company,  it  was  provided  that 
their  affairs  should  be  managed  by  six  directors,  who 
should  have  power  to  give  orders,  and  enter  into  all 
contracts  and  engagements,  on  behalf  of  the  company, 
as  they  might  think  proper.  No  power  was  given  them 
to  draw  or  accept  bills ;  but  the  plaintiffs  adduced 
evidence  to  shew  that  the  company  had  at  one  period, 

before 
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before  the  drawing  of  this  bill,  sanctioned  the  drawing  1840. 

of  cheques  by  two  directors  ;  and  that  they  had  recog- 

nized  bills  accepted  by  two.    The  Lord  Chief  Justice  against 

MoRRELL. 

left  it  to  the  jury  to  say  whether  Richard  Parker,  in 
signing  this  bill  as  manager,  charged  himself  as  an  ac- 
ceptor. The  jury  returned  their  verdict  (subject  to 
several  points  reserved  during  the  trial)  as  follows. 
"  We  find  for  the  plaintiffs,  2500/. ;  but  we  do  not  find 
that  Mr.  Richard  Parker^  as  a  manager,  is  an  acceptor 
of  this  bill." 

In  the  ensuing  term  {April  17th), 

Jervis  moved  for  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered  or  a  new  trial  had,  on  the  follow- 
ing grounds,  taken  at  nisi  prius.  1.  The  declaration 
states  that  R,  Parker  made  his  bill  and  directed  it  to 
the  defendants.  The  bill  produced  is  addressed  to  the 
directors,  of  whom  the  defendant  R,  Parker  is  not  one. 
This  is  a  variance ;  and,  therefore,  on  the  first  issue,  the 
plaintiffs  fail  to  establish  that  R.  Parker  made  his  bill  in 
manner  and  form  &c.  2.  They  also  fail,  on  the  second 
issue,  to  shew  that  the  defendants  accepted  &c.  in  manner 
and  form  &c.,  for  the  jury  find  that  R.Parker  did  not 
accept.  If  it  be  said  that  the  five  directors  bound  the 
company,  and  therefore  their  acceptance  was  R.  Par- 
ker^s,  the  evidence  does  not  bear  out  those  proposi- 
tions. He  cited  Bramah  v.  Roberts  {a),  A  rule  nisi 
was  granted  (b). 

Crowder  and  C.  A,  Wood  now  shewed  cause.  As  to  the 
first  objection.    The  bill  was  in  form  addressed  to  the 

(a)  3  New  Ca.  963. 

(6)  Another  ground  was  stated  in  moving ;  and  the  rule  was  granted 
on  all ;  but  the  case  was  decided  on  those  only  which  are  here  mentioned. 

3  C  3  directors, 
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1840.      directors,  but  was  in  reality  a  bill  upon  the  company, 
and  was  recognized  as  such  by  being  accepted  on  their 
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against       behalf.    And  R,  Parker,  though  not  a  director,  was 

MORRELL. 

one  of  the  company.  In  Murray  v.  The  East  India 
Company  {a)  the  bill  was  addressed  to  the  directors, 
and  accepted  by  the  secretary  by  order  of  the  Court  of 
Directors ;  and  the  action  was  held  to  be  well  brought 
against  the  Company.  It  is  true  that  the  East  India 
Company  were  authorised  by  statute  to  draw  and  accept 
bills  as  a  corporation;  but  this  could  make  no  difference 
as  to  the  point  of  variance.  In  Neale  v.  Turton  (b)  the 
action  was  brought  against  members  of  the  company  on 
a  bill  addressed  to  the  directors,  and  accepted  for  them 
by  their  secretary;  and  it  was  held  that  the  plaintiff 
could  not  recover  because  he  (though  not  a  director) 
was  a  copartner  with  the  defendants,  and  could  not 
vsue  them  on  the  acceptance,  by  which  both  he  and 
they  were  bound.  Secondly,  if  the  directors  who  did 
accept  were  authorised  to  bind  the  company,  they 
bound  Parker  ^  and  on  this  ground  he  may  be  said  to 
have  accepted  also.  Bramah  v.  Roberts  (c)  does  not 
apply,  because  in  that  case  there  was  no  evidence  to 
go  to  the  jury  that  any  director  had  authority  to  bind 
the  other  directors  or  the  company  at  large  by  his 
acceptance.  Here  there  was  evidence  that  the  directors 
who  accepted  had  such  authority  as  directors.  Other 
members  of  the  firm  might  have  been  joined  for  the 
same  reason ;  but  the  omission  of  them  could  be  matter 
only  for  a  plea  in  abatement.  Besides,  R.  Parker  did 
in  fact  put  his  name  on  the  bill,  and  by  so  doing  sig- 
nified his  assent  to  the  acceptance  by  the  three  directors. 
Assuming  that  the  directors  had  no  previous  authority, 

(a)  5  i?.  §•  Jld.  204.  (b)  4  Bing,  149. 

(c)  3  New  Ca.  9^?? 

yet, 
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yet,  when  they  had  accepted,  R,  Parl-er,  as  a  share-      ]  840. 

holder,  confirmed  by  his  signature  the  act  by  which 

they  professed  to  bind  the  company.    His  ratification,  against 

MORRELI... 

at  all  events,  was  conclusive  against  him,  on  the  prin- 
ciples recognized  in  Ex  parte  Peele  (a)  and  PitcJiford  v* 
Davies  (b).  In  Jackson  v.  Hudson  (c),  where  the  plain- 
tiff drew  a  bill  on  Irving^  which  he  accepted,  and  then 
the  defendant  wrote  his  own  acceptance  on  the  same 
bill,  it  was  held  that  defendant  could  not  be  sued  as 
acceptor ;  but  he  was  a  stranger  to  the  bill,  whereas  R, 
Parker  in  this  case  was  jointly  liable  with  the  other  ac- 
ceptors. The  defendants  who  plead  on  this  record  say 
that  they  did  not  accept  modo  et  forma.  It  may  be 
questioned  whether,  under  that  plea,  they  can  allege 
more  than  that  they  did  not  individually  accept.  The 
defence,  that  they  did  not  accept  together  with  other  de- 
fendants who  have  suffered  judgment  by  default,  ap- 
pears not  to  be  admissible.  [Lord  Denman  C.  J. 
There  is  no  doubt  on  the  point.  Where  one  of  two 
parties  jointly  sued  suffers  judgment  by  default,  and  the 
other  says,  I  did  not  promise  modo  et  forma,  he  cannot 
be  fixed  unless  both  jointly  contracted.] 

Sir  W.  TV,  FoUett,  Jervis,  and  JV,  H.  Watson,  contra. 
First,  the  direction  of  the  bill  is  a  matter  of  description 
which  the  plaintiffs  are  bound,  on  these  pleadings,  to 
support  by  evidence.  It  is  contended  that  the  bill  is 
addressed  to  i2.  Parker  because  three  directors  accepted 
and  thereby  recognised  it  as  addressed  to  them,  and  he 
is  bound  by  their  act.  But  the  directors,  as  such,  are 
the  parties  primarily  liable  by  the  form  of  this  bill.  The 

(a)  6  Ves.  602.  (6)  5  M.     W.  2. 

(c)  2  Camp.  447. 

3  C  4  bill 
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1840.       bill  is  not  drawn  upon  "  The  Imperial  Salt  and  Alkali 
Company,"  of  which  R.  Parker  was  a  member,  but 
against       specifically  upon  the  body  of  directors,  of  whom  he 

MORKELI,. 

was  not  one.  Upon  such  a  bill  he  could  not  become 
liable.  Some  of  the  authorities  on  this  point  are  cited 
in  argument  in  Bramah  v.  Roberts  (a).  The  decision 
in  Murray  v.  The  East  India  Company  (b)  was  that 
the  company,  against  whom,  in  form,  the  action  was 
brought,  were  the  proper  parties  to  be  sued,  and 
must  necessarily  be  sued,  if  at  all,  by  their  name  of 
incorporation.  In  Neale  v,  Turton  {c)  the  directors 
were  held  to  have  accepted  as  the  agents  of  the  com- 
pany ;  and  therefore  a  member  of  the  company  was  pre- 
cluded from  bringing  an  action  on  the  acceptance,  by 
the  rule  that  a  man  cannot  sue  himself.  But,  if  the  bill 
had  been  drawn  upon  and  accepted  by  any  of  the 
directors  individually,  they  might  have  been  liable 
upon  it  to  a  member  of  the  company.  This  bill,  being 
addressed  to  the  directors,  is  not  addressed  to  the 
Morrells^  Rainsford^  and  James  and  Richard  Parker^ 
the  six  defendants.  Neither  did  those  defendants  accept 
in  manner  and  form  &c.  The  jury  found,  in  terms, 
that  R,  Parker  did  not  accept.  [Lord  Denman  C.  J.  I 
put  it  to  them  whether  R.  Parker  signed  as  pledging 
himself.  They  thought  that  his  signature  was  merely 
a  notification  by  him  as  an  officer  of  the  company,  and 
not  an  acceptance.  They  did  not  think  that  he  in- 
tended to  pledge  himself  to  himself.  But  then  the 
plaintiffs  say  that,  if  the  directors  had  authority  to  bind 
the  company,  any  member  may  be  said  to  have  ac- 

(a)  3  New  Ca.  968. ;  where  Emly  v.  Lye,  15  East,  7.  ;  Denton  v. 
liodie,  3  Camp.  493.  j  South  Carolina  Bank  v.  Case,  8  B.  ^  C.  427.  ; 
and  Ducarrey  v.  Gill,  M,  ^  M,  450.  are  cited. 

(6)  5  B.  8f  Aid.  204.  (c)  4  Bing.  149.  - 

cepted.] 
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cepted.]  That  authority,  if  relied  upon,  was  a  fact  on 
which  the  opinion  of  the  jury  should  have  been  taken. 
Bramah  v.  Roberts  {a)  shews  that  it  did  not  result  by 
implication  of  law  from  the  relation  between  the  di- 
rectors and  the  company.  And,  if  the  question  of 
authority  had  been  put  to  the  jury,  there  was  no  evi- 
dence on  which  they  could  have  affirmed  its  existence. 
(It  is  not  thought  necessary  to  report  the  arguments  on 
this  point.)  Enough  appeared  on  the  bill  to  induce  an 
inquiry  into  the  circumstances  under  which  it  was  ac- 
cepted; and  therefore  (as  was  argued  in  Bramah  v. 
Roberts  (b)  )  those  who  took  it  were  bound  to  make 
such  Inquiry. 

Lord  Denman  C.  J.  I  am  of  opinion  that  the  plain- 
tiffs have  failed  to  support  their  declaration  by  shewing 
that  Richard  Parker  and  five  others  accepted  this  bill. 
Independently  of  the  finding  of  the  jury  that  Richard 
Parker  did  not  accept  but  only  put  his  name  on  the  bill 
as  an  officer  of  the  compan}-,  I  think  it  could  not  have 
been  said  that  a  bill  drawn  upon  the  directors  and  ac- 
cepted by  three  of  them  was  accepted  also  by  Parker, 
who  is  named  as  manager.  Therefore  a  variance  is 
made  out;  and  that  was  my  impression  at  the  trial. 
I  was  unwilling  to  stop  the  case ;  but  I  think  it 
perfectly  clear  that  there  was  no  evidence  to  support 
the  declaration.  It  has  been  argued  that  the  bill  was 
drawn  upon  the  company,  and  that,  when  the  directors 
accepted,  every  shareholder,  and  therefore  the  defend- 
ant Richard  Parker,  might  be  said  to  accept  also :  that 
he,  consequently,  might  be  joined  in  the  action ;  and 

(a)  3  New  Ca.  963.  (6)  3  New  Ca.  967,  968. 

that, 
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that,  if  other  members  of  the  company  were  omitted, 
the  objection  could  be  taken  only  by  plea  in  abatement. 
But  this  was  not  a  bill  drawn  upon  the  company ;  that 
fact,  if  it  had  existed,  might  have  let  in  evidence  that 
the  directors  had  power  to  bind  the  other  shareholders ; 
but  here  the  bill  is  drawn  upon  the  directors,  and  ac- 
cepted by  three  of  them  individually,  the  name  of  an- 
other party,  not  a  director,  being  added.  The  rule  must 
therefore  be  made  absolute. 

Williams  J.  (a).  I  am  of  the  same  opinion.  The 
declaration  charges  five  directors  and  Richard  Parker 
as  acceptors  of  the  bill ;  but  the  bill  is  accepted  by  three 
directors,  and  the  jury  have  found  that  Parker  did  not 
accept ;  and  I  think  any  one  might  have  come  to  that 
conclusion  by  inspecting  the  bill  itself.  It  is  in  vain  to 
say  that,  because  three  directors  had  accepted,  the  bill 
was  therefore  accepted  by  all  the  company,  and  conse- 
quently by  Richard  Parker  :  that,  I  think,  is  clearly  not 
the  case. 

Coleridge  J.  The  case  for  the  plaintiffs  ma.y  be 
put  in  two  ways :  first,  that  the  bill  may  be  t^en  as 
drawn  upon  the  individual  members  of  the  company 
who  appear  to  have  accepted  it,  the  non-joinder  of 
other  parties  being  ground  only  for  a  plea  in  abate- 
ment :  secondly,  that  that  bill  was  substantially  a  bill 
upon  the  company,  and  that  the  acceptance  of  these 
directors  was  the  acceptance  of  every  shareholder.  The 
first  argument  is  put  an  end  to  by  the  finding  of  the 
jury,  that  Richard  Parker  did  not  sign  as  acceptor. 


1«40. 

BULT 

against 

MORRELL. 


(a)  Litlledale  J.  had  left  the  court  during  the  argument. 

The 
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The  bill  was  drawn  upon  the  directors  :  Richard  Parlcer 
put  his  name  upon  it  as  manager ;  the  natural  question 
was,  whether  he  meant  to  subscribe  himself  as  acceptor ; 
and  the  jury  say  that  he  did  not  sign  in  that  capacity, 
but  only  added  his  name  as  a  sort  of  voucher.  The  se- 
cond argument  fails  for  want  of  authority  in  the  directors 
to  bind  the  company.  Mr.  Crowder  admits  that  no  such 
inference  can  be  drawn  from  the  circumstance  of  this 
being  a  joint  stock  company.  It  must  be  shewn  by  ex- 
trinsic evidence  ;  and  I  think  there  was  none ;  or,  if  there 
was  some  scintilla  of  proof,  counsel  should  have  de- 
sired to  have  the  opinion  of  the  jury  taken  upon  it.  If 
that  had  been  done,  I  think  that,  from  the  terms  of  the 
deed  of  settlement,  and  the  want  of  evidence  from  other 
quarters,  the  jury  would  have  found  that  no  authority 
existed. 

Rule  absolute  for  entering  a  nonsuit. 


1840. 

BULT 

against 

MoRRELL. 


CuLVERSON  against  Melton. 


Saturdai/, 
November  21st. 


TRESPASS  for  breaking  and  entering  rooms  of  the  The  general 
rule  of  law  is, 

plaintiff  and  taking  away  and  converting  his  goods,  that  execution 
Plea,  Not  guilty,  by  statute.  On  the  trial,  before  ParJce  againsTa  party 
B.,  at  the  York  Spring  assizes,  1839,  the  case  appeared  had^nTtLTto 

4-^  U«  r.^  defend  himself 

to  be  as  lollows.  ,  ^. 

m  the  suit  or 
prosecution. 

But  where  statutes  (2  G,  3.  c.  38.  and  48  G,  3.  c.  cix,),  establishing  a  court  of  requests  for  a 
sea^port  town  (Hull),  with  the  usual  clauses  in  favour  of  debtors  (limiting  the  time  of  im- 
prisonment, allowing  payment  by  instalments,  &c.),  enacted  that  process  by  summons  might 
issue  against  any  person  residing,  or  keeping  and  using  any  house  &c,,  in  the  town,  or 
frequenting  the  markets,  or  sailing  or  navigating  to  and  from  the  port,  and  that,  if  such  per- 
son, having  been  duly  summoned,  should  not  appear,  the  Court  might  proceed  ex  parte, 
and  that  the  summons  should  be  served  "  either  personally,  or  by  leaving  the  same  at  the 
dwelling-house,  lodging,  place  of  abode,'^  &c.,  of  such  debtor  within  the  limits,  with  his  servant 
or  other  person  belonging  to  him. 

Held,  that  a  summons  left  with  the  wife  of  a  seafaring  man  at  his  lodging,  within  the 
jurisdiction,  was  sufficient  to  warrant  execution  under  these  statutes,  though  the  debtor 
himself  was,  during  the  whole  time  of  the  proceedings,  and  had  been  for  several  months 
before,  absent  on  a  voyage  to  Indian 

Stat. 
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1840.         iStat.  2  G.  3.  c,  38.  s.  1.  establishes  a  "Court  of  Requests 
for  the  town,  port,  and  county  of  the  town  of  Kingston- 

v^ULVERSON 

against       upon-Hull*^    Sect.  5  empowers  any  person  having  any 

Melton.        i  ,  i       i         i         ^  o 

debt  under  the  vauie  of  405.  owing  to  him,  "  by  or  from 
any  other  person  or  persons  whatsoever  inhabiting  or 
residing  within  the  said  town  of  Kingston-upon-Hull,  or 
the  county  of  the  same  town,  or  using  or  frequenting 
the  markets  thereof,  or  usually  buying  or  selling,  or 
seeking  a  livelihood  therein,  or  sailing  or  navigating  to 
and  from  the  said  port  and  haven  of  Kingston-upon- 
Hull  aforesaid,  to  apply  to  the  clerk  of  the  Court,"  who 
shall  make  out  and  deliver  to  the  serjeant  authorised  by 
the  act  to  execute  such  process,  "  a  summons  in  writing 
under  his  hand,  directed  to  such  debtor  or  debtors,  ex- 
pressing the  sum  demanded  of  him,  her,  or  them,  the 
party  demanding  and  requiring  him,  her,  or  them,  to 
appear  at  a  certain  time  and  place,  to  be  mentioned  in 
such  summons,  before  the  commissioners  of  the  said 
Court,  to  answer  such  complaint ;  and  the  serjeant  of  the 
said  Court  shall  forthwith  cause  such  summons  to  be 
served  on  such  debtor  or  debtors,  either  personally,  or 
by  leaving  the  same  at  the  dwelling-house,  lodging, 
place  of  abode,  shop,  shed,  stall,  stand,  or  other  place 
of  dealing  or  trading  of  such  debtor  or  debtors,  being 
within  the  limits  of  the  said  town  or  county,  with  his, 
her,  or  their  servant,  or  other  person  belonging  to  him, 
her,  or  them ;  and  that  upon  proof  made  that  such  sum- 
mons hath  been  duly  served  "  the  commissioners  of  the 
Court  may  inquire  and  adjudicate. 

Sect.  6  enacts,  "  That  if  such  debtor  or  debtors  who 
shall  have  been  duly  summoned  as  aforesaid,  shall  not 
appear  before  such  Court  at  the  time  and  place  men- 
tioned in  the  said  summons,  then  it  shall  and  may  be 

lawful 
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lawful  to  and  for  the  said  commissioners,  or  any  three  1840. 
or  more  of  them,  so  assembled,  being  a  majority  of  the 

^  CULVERSON 

said  court,  after  due  proof  made,  upon  oath,  of  the  ser-  against 

Melton. 

vice  of  the  said  summons,  in  manner  aforesaid,  to  hear 
the  cause  on  the  part  of  the  plaintiff  or  plaintiffs  only, 
and  to  make  such  order,  decree,  or  judgment,  and  to 
award  reasonable  costs  of  suit,  as  to  them  shall  seem 
most  agreeable  to  equity  and  good  conscience." 

Sect.  8  empowers  the  commissioners,  after  decree  for 
the  payment  of  money  (which  they  may  order  by  in- 
stalments, for  the  ease  of  the  debtor),  to  award  execu- 
tion against  body  or  goods. 

Stat.  48  G.  3.  c.  cix.  (local  and  personal,  public),  was 
passed  "  to  amend  and  enlarge  the  powers  of"  the 
former  act.  Sect.  8  empowers  any  person  having  any 
debt  there  described,  not  exceeding  the  value  of  5/., 
due  to  him  "  by  or  from  any  other  person  or  persons 
whomsoever  inhabiting,  residing,  or  being  within  the 
said  town  of  Kingston-upon-Hull,  or  the  county  of  the 
same  town,  or  keeping  and  using  any  house,  warehouse, 
wharf,  quay,  lodging,  shop,  shed,  stall,  or  stand,  or 
generally  using  and  frequenting  the  markets  there  as 
a  dealer,  or  seeking  a  livelihood  or  sailing  or  navigat- 
ing to  and  from  the  said  port  and  haven  of  Kingston- 
upon-Hull  aforesaid,"  to  take  out  a  summons  in  the 
manner  directed  by  the  former  act,  "  in  such  form,  and 
to  such  effect,  tenor,  and  purport,  and  which  shall  be 
forthwith  served  on  such  debtor  or  debtors  in  the 
manner  prescribed  by  the  said  recited  act,  and  as 
hath  been  heretofore  used  and  accustomed  in  respect 
thereof;"  and  it  is  enacted  that,  upon  due  proof  made 
of  the  service  of  such  summons,  the  commissioners  shall 
inquire  and  pass  final  judgment :  and  that  they  may 
order  the  debt  to  be  paid  by  instalments. 

Sect. 
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184*0.  Sect.  22  empowers  defendants  in  actions  for  any  thing 

done  in  pursuance  of  either  statute  to  plead  the  general 

CULVERSON  ° 

against      issue  and  give  the  special  matter  in  evidence. 
Melton.  i  .     i         .      i  i    i  • 

The  acts  complained  of  m  the  present  declaration 

were  committed  under  process  of  execution  against 
the  plaintiff's  goods  after  decree  of  the  commissioners 
for  payment  of  a  debt.  The  defendant  was  plaintiff  in 
the  court  of  requests ;  and  the  debt  was  for  coals  sup- 
plied to  the  wife  of  the  now  plaintiff  Culver so7i,  at  a 
lodging  occupied  by  her  within  the  jurisdiction  of  the 
court.  Culverson  was  a  seafaring  man,  and  sailed  on  a 
voyage  to  Calcutta  in  April  1838.  For  several  months 
previously  he  had  lived  with  her  at  the  lodging  in 
question;  and  the  coals  were  supplied  partly  during 
that  time,  and  partly  after  he  left  England.  On  1 3th 
October  1838,  the  now  defendant  Melton  took  out  a  sum- 
mons from  the  Hull  court  of  requests,  addressed  to  Cul- 
verson, and  requiring  him  "  personally  to  be  and  appear 
in  the  Court  of  Requests,  to  be  held  "  &c.,  "  on  Wednes- 
day the  1 7th  day  of  October  instant,  at  three  o'clock " 
&c.,  "to  answer  a  demand"  &c.  The  summons  added, 
"  and  if  you  fail  therein,  the  plaintiff  will  proceed  to 
have  judgment  against  you."  It  was  served  on  Culver- 
son's  wife  at  the  lodging  before  mentioned.  The  wife,  by 
a  person  who  attended  the  court  for  her  (Culverson  still 
being  abroad),  offered  to  pay  by  instalments ;  and  an 
order  was  made  for  such  payment,  execution  to  issue  on 
any  default.  The  instalments  not  being  paid,  execution 
issued.  The  plaintiff's  counsel  contended  that  no  justi- 
fication was  made  out,  for  that  the  summons  could  not  be 
said  to  have  been  served  on  Culverson  at  his  "  dwelling- 
house,  lodging,"  or  "  place  of  abode,"  when  he  was 
wholly  absent  from  the  country ;  and,  therefore,  that  the 

Court 
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Court  of  Requests  had  acted  without  jurisdiction.    The  1840. 
learned  judge  held  the  service  sufficient ;  and  the  plain- 

^  '  r  CuLVERSON 

tiff  was  nonsuited  (a).    Cresswell,  in  the  ensuing  term,  against 

Me  WON. 

moved  for  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  contending  that  the  summons  had  not 
been  properly  served  according  to  the  statutes ;  and 
that  the  enactments  as  to  summons,  if  ambiguous,  ought 
to  be  construed  agreeably  to  the  rule  of  common  law, 
that  judgment  shall  not  be  given  against  a  party  un- 
heard. He  cited  Rejc  v.  Bemi  (b),  and  Williams  v.  Lord 
Bagot  {c), 

A  rule  nisi  was  granted. 

Baines  and  R.  C.  Hildyard  now  shewed  cause.  The 
law  was  correctly  laid  down  by  the  learned  Judge  at 
nisi  prius.  This  case  is  governed  by  the  statutes,  and 
therefore  differs  from  those  which  have  been  decided  at 
common  law.  In  the  preamble  of  each  statute,  the 
object  is  stated  to  be  the  encouragement  and  support 
of  useful  credit ;  the  intention  was  to  render  such  credit 
safe  by  facilitating  the  recourse  against  debtors.  If  the 
service  of  summons  in  the  present  case  were  held  bad, 
the  execution  of  process  would  be  attended  with  much 
hazard,  in  a  district  inhabited  by  seafaring  persons. 
Stat.  48  G.  3.  c.  cix.  s,  8.  provides  for  the  recovery  of 
debts  from  persons  "  sailing  or  navigating  to  and  from" 
the  port  of  Kingston-upon-Hull,  without  limit  as  to 
the  length  of  voyage.  Stat.  2  G.  3.  c.  38.  s.  5.  is  to  the 
same  effect;  and  sect.  6  enacts  that,  if  the  debtor,  "duly 
summoned  as  aforesaid,"  shall  not  appear,  the  Court 
may  proceed ;  no  exception  being  made  in  the  case  of 

(a)  See  the  case  at  nisi  prius  reported,  2  If.  §•  Rob.  2CX). 
(6)  6  T.  R,  198.  (c)  3  ^.  §•  C.  772. 

absence 
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184<0.       absence  beyond  sea.    The  mode  of  service  prescribed 
by  Stat.  2  G.  3.  c,  38.  s.  5.,  "  by  leaving"  the  summons 

CULVERSON  ^  O 

against       at  the  debtor's  "lodging"  or     place  of  abode,"  was 

Melton. 

followed  here  as  nearly  as  a  creditor  could  pursue  it ; 
and  the  summons  reached  the  wife,  who  undertook, 
under  the  order  of  the  Court,  to  pay  the  debt  by  in- 
stalments. If  the  provision  as  to  service  be  in  some 
measure  rigorous  against  debtors,  the  clauses  as  to 
paying  by  instalments,  stats.  2  G.  3.  c.  38.  s.  8.,  48  G.  3. 
c.  cix.  s.  8.,  and  several  other  enactments  in  the  two 
statutes  (a),  improve  their  situation. 

Cresswell,  contra.  It  is  against  first  principles  that  a 
man  should  be  affected  in  person  or  property  by  a  pro- 
ceeding of  which  he  has  no  notice.  No  alleged  benefit 
to  a  defendant  can  countervail  the  injury  of  being  con-« 
demned  without  a  hearing.  A  summons  left  at  the 
dwelling  house  is  nugatory,  where  it  is  physically  im- 
possible that  the  party  summoned  should  receive  it. 
Nor  does  the  statute  require  that  such  a  proceeding 
should  be  sanctioned.  The  jurisdiction  of  the  Court  is, 
indeed,  extended  to  persons  "  sailing  or  navigating  to 
and  from "  the  port ;  and  the  present  plaintiiF  comes 
within  that  description  :  but  the  mention  of  a  summons 
implies  that  the  party  served  shall  be  so  situated  as  to 
have  the  opportunity  of  attending  to  it.  The  dwelling 
house  must  be  that  which  is  his  dwelling  house  at  the 
time  when  the  summons  is  to  take  effect.  There  is 
nothing  in  either  act  which  requires  the  commissioners 

(a)  Reference  was  made  in  particular  to  the  clauses,  2  G.  3.  c.  38.  s.  5., 
and  48  G.  3.  c.  cix.  s.  8.,  requiring  the  commissioners  to  adjudicate  as 
shall  be  most  agreeable  to  equity  and  good  conscience ;  2  G.  3.  c.  38. 
s.  8.,  and  48  G.  3.  c.  cix.  s.  14.,  limiting  the  time  of  imprisonment;  and 
s,  18.,  exempting  the  debtor  from  gaol  fees. 

to 
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to  proceed  finally  within  any  limited  time  after  summons. 
It  cannot  be  alleged  that  a  party,  having  "  been  duly 
summoned,"  and  the  summons  having  been  "  duly 
served,"  did  not  appear,  when,  at  the  time  of  summons, 
he  was  on  a  voyage  to  the  East  Indies,  The  injustice 
of  such  a  construction  is  the  greater,  because  an  at- 
torney cannot  appear  for  the  defendant  as  his  advocate; 
Stat.  2  G.  3.  c,  38.  s,  24.  Bex  v.  Ben7i  (a),  Harper  v. 
Carr  Williams  v.  Lord  Bagot  (c),  and  Painter  v. 
Liverpool  Gas  Company  (d)  are  instances  in  which  it 
has  been  held  that  process  of  distress  or  attachment 
could  not  issue  till  the  party  had  been  effectually  sum- 
moned. 

Lord  Denman  C.  J.  We  are  bound  by  the  term.s 
of  Stat.  2  G.  3.  c.  38.  I  feel  the  force  of  the  observations 
which  have  been  made :  but  the  party  here  was  within 
the  jurisdiction  of  the  Court;  and  the  case  shews,  in 
other  respects,  the  very  state  of  things  in  which  the 
jurisdiction  attaches.  If  the  defendant  in  the  Court  of 
requests  was  duly  summoned,  by  a  notice  left  at  his 
dwelling  house  or  lodging,  the  statute  was  complied 
with.  It  is  argued  that  he  could  not  be  "  duly 
summoned "  in  Hidl,  according  to  stat.  2  G.  3.  c.  38. 
s.  6.,  when  he  was  abroad ;  but  the  words  cannot, 
without  too  great  an  extension  of  the  meaning,  be 
applied  to  any  thing  more  than  the  summons  being 
regularly  left  at  the  dwelling  house.  To  give  them 
any  other  sense  would  be  introducing  a  legislation  of 
our  own. 

(a)  6  T.  R.  198.  (6)  7  T.  R.  270.  (c)  3  B.     C.  772. 

(rf)  3  A.  4;  E.  433.  And  see  Stevens  v.  Evans,  2  Burr.  1152.  1157, 
1158,  1159. 

Vol.  XII.  3  D  Littledale 


1840. 


CuLVERSOy 

against 
Melton. 
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LiTTLEDALE  J.  It  appears  to  me  that  the  statutes 
contemplate  the  possibility  of  an  entire  absence.  The 
words  "  sailing  or  navigating  to  and  from  the  said  port " 
may  apply  to  a  person  merely  sailing  to  different  places 
round  the  island,  or  to  one  absent  altogether. 

Williams  J.  I  have  had  some  doubt  in  this  case 
on  account  of  the  general  principle  which  has  been  re- 
lied upon :  but  the  rest  of  the  Court  think,  and  I  am 
not  prepared  to  say  the  contrary,  that  this  act  must  be 
construed  according  to  its  own  words,  and  independently 
of  the  general  rule.  And  certainly,  if  the  mere  fact  of 
absence  were  held  an  answer,  we  should,  where  the 
debtor  was  gone  upon  a  long  sea  voyage,  at  once  sus- 
pend the  operation  of  the  statute.  But  this  decision 
rests  entirely  on  the  particular  act  of  parliament. 

Coleridge  J.  I  think  it  cannot  be  disputed,  that 
the  service  here  was  that  required  by  the  terms  of  the 
act.  It  is  argued,  on  principle,  that  these  terms  are 
not  to  be  strictly  applied  where  the  summons  cannot 
have  reached  the  defendant.  No  intention,  however, 
is  shewn,  to  make  such  a  reservation :  and,  looking 
at  the  class  of  persons  coming  within  this  jurisdiction, 
who  must,  in  the  nature  of  things,  be  often  absent 
for  long  periods,  it  is  not  clear  that  the  legislature  did 
not  really  mean  that  which  the  words  of  the  act  express. 
It  may  have  been  thought  that  such  a  disadvantage 
might  reasonably  be  imposed,  in  consideration  of  the 
countervailing  advantages  given  to  debtors,  and  the 
generally  beneficial  operation  of  the  act. 

Rule  discharged  (a). 

(a)  See  Becquet  v.  Mac  Carthy,  2  B.  ^  Ad.  951. 


1840. 
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1840. 


The  Queen  against  Traill,  Esq.,  and  Another.  Mondatj, 

November 

TWO  justices  of  Surrei/^  under  stat.  11  G.  2.  c.  19.  The  judges  of 
assize,  on  ap- 

s.  16.,  made  an  order,  or  18th  October  1839,  put-  peal,  under 
ting  William  Seweit  into  possession  of  certain  premises  c^Tg.^s.  17.7 
in  Surrey,  which,  by  his  complaint  recited  in  the  order,  ofder^of  "wo 
he  appeared  to  have  demised,  at  rack  rent,  to  Henri/  ^^S'strates 

'  '  ^    giving  pos- 

Wilson,   and  Wilson  to   have  deserted,  leaving  rent  s^ession  to  a 

"  landlord  under 

arrear,  and  no  sufficient   distress   on   the  premises,  sect,  le ,  made 

an  order  for 

Wilson  appealed,  under  sect.  1 7,  to  Lord  Abinger  C.  B.  restitution  of 

J  .  .  .         the  premises 

and  Littledale  J.,  the  judges  or  assize,  at  the  assizes  to  the  tenant, 
held  at  Kingston,  in  Spring  184-0.    The  learned  judges  the  judges  ^^as 
made  an  order,  which,  after  statinpj  the  appeal  and  set-      directed  to 

'  '  o  t  ^  any  person. 

tinff  out  the  order  of  justices,  concluded  as  follows.  ^f^^,  that 

°  *'  mandamus 


"  Now  the  abovenamed  justices  of  assize,  having  could 


not  issue 


commanding 

heard  the  said  appeal,  and  duly  considered  the  same,  the  two  justices 
do,  in  exercise  or  the  powers  conrerred  upon  them  by  tution. 
the  statute  in  such  case  made  and  provided,  order 
restitution  to  be  made  of  the  said  premises  in  the  here- 
inbefore recited  record  of  proceeding  mentioned  and 
described,  to  the  said  Henry  Wilson,  the  tenant  herein- 
before mentioned,  together  with  his  expences  and  costs, 
amounting  to  the  sum  of  30/.  Ss,  4fd.,  to  be  paid  to  the 
said  Henry  Wilson  by  the  said  William  Sewell,  the  said 
landlord.'*  The  order  was  signed  by  the  deputy  clerk 
of  assize  only,  and  was  not  directed. 

In  last  Trinity  term,  Petersdorff  obtained  a  rule  nisi 
for  a  mandamus  commanding  the  two  justices  who  had 
made  the  original  order  "  to  cause  restitution  to  be 
made  of"  the  premises  (describing  them)  "  to  Henry 
3  D  2  Wilson, 
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Traill. 


1840.       Wilson,  the  tenant  thereof,  pursuant  to  the  order  of  the 
justices  of  assize  for  the  said  county,  made  on "  &c. 

The  QuEEK 

against       Notice  to  be  given  to  the  two  justices,  Sewell,  and  the 
tenant  in  possession. 

Kelli/  (with  whom  was  BrarrmeU)  now  shewed  cause. 
No  ground  is  laid  for  this  Court  ordering  the  justices 
to  act.  No  power  is  given  to  them  by  the  statute ;  and, 
even  if  it  were,  the  order  of  the  Judges  is  not  addressed 
to  them.  [Lord  T>enman  C.  J.  If  the  order  of  the 
Judges  of  itself  makes  any  parties  officers  for  the  pur- 
pose of  giving  restitution,  those  parties  must  carry  the 
order  into  effect :  if  it  have  no  such  operation,  why  are 
the  justices  to  do  it?J    The  Court  then  called  on 

Petersdorff  conim.  The  order  of  the  Judges  shews 
that  the  magistrates  now  called  upon  are  the  magis- 
trates who  dispossessed  the  appellant :  they  are  there- 
fore the  proper  parties  to  replace  him  in  possession. 
There  is  no  other  remedy :  the  act  does  not  state  who  is 
to  give  restitution ;  and  no  duty  seems  to  be  imposed  on 
the  sheriffi  An  indictment  would  give  no  remedy : 
and  an  action  does  not  lie ;  Ashcrqft  v.  Bourne  (a), 

f 

Per  Curiam  (6), 

Rule  discharged. 

(a)  S  B.  ^  Ad.  684. 

(6)  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 
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IS40. 


Abrahams  a<xainst  Skinner.  Monday, 


November  23d. 


ASSUMPSIT  on  a  bill  of  exchange,  drawn  14th  The  die  of  a 
bill  of  exchange 

August  1835        by  Matthew  Walter  on  the  de-  stamp  was  dis- 
fendant;  indorsed  by  WaUer  to  M,  Newton,  and  by  order"mad'e^^ 
Newton  to  the  plaintiff;  and  accepted  by  the  defendant. 
Plea:  that  defendant  did  not  accept.  * 

^  after  a  certain 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Lon-  day.  Before 

that  day  an 

don  sittings  Michaelmas  ievm,  1838,  it  appeared  acceptance  was 

that  the  bill  had  not  the  new  stamp  ordered  to  be  used  on  paper 

11  •    •  1  ^       .  rrr  ,        ^  ,  ^    Stamped  with 

by  the  commissioners  under  stat.  3  &  4-  W.  4.  c.  97.  ss.  16,  the  die;  after 
17.5  but  the  stamp  which  was  in  use  before  the  order  bni  was' drawn 
of  the  commissioners  took  effect.  The  order  of  the  com-  °"  ^^"^^ 

paper  without 

missioners,  dated  October  11th,  1833,  was  proved  by  a  fresh  stamp. 

'  .  H^'^d'  that 

the  Gazette:  it  directed  that  (among  other  instruments)  the  bill  could 

not  be  con- 
bills  of  exchange  should  be  stamped  with  the  new  dies  sidered  as  ex- 

•  1    1  1       1  •    •  1  •       1         I    AT      isting,  by  re- 

provided  by  the  commissioners,  and  appointed  30th  No-  lation,  from  the 
vember  1833  as  the  last  day  for  using  the  old  stamps.  ce^uinceTand 
The  bill  in  the  present  action  beinrr  dated  in  1835,  the  therefore  that  it 

^  o  7  vi  as  not  pro- 

plaintifF's  counsel,  to  prove  that  the  acceptance  was  not  P^'"'y  stamped. 

given  after  30th  November  1833,  called  a  witness  who 

stated  that  the  defendant  had  declared,  m  June  1838, 

that  Walter  had,  about  five  years  before,  cheated  him 

out  of  some  blank  acceptances,  and  that  this  must  be 

one  of  them.    The  Lord  Chief  Justice  directed  the 

jury  to  find  for  the  defendant,  unless  they  were  of 

opinion  that  the  bill  was  completed  on  or  before  30th 


(a)  It  was  not  stated  that  the  bill  bore  that  date,  but  only  that  on  that 
day  Walter  made  his  bill,  &c. 


3  D  3 


November 
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November  1833.  Verdict  for  defendant.  Leave  was  given 
to  move  to  enter  a  verdict  for  the  plaintiff.  In  Hilary 
term,  1839,  Jervis  obtained  a  rule  accordingly.  In  this 
term  (a), 

Humfrey  shewed  cause,  and  Jervis  and  Hughes  were 
heard  in  support  of  the  rule.  Snaith  v.  Mingay  (b), 
Downes  v.  Richardson  {c),  Molloy  v.  Delves  (d),  Simon 
V.  Lloyd,  (e),  and  Russel  v.  Langstaffe  (g),  were  referred 
to.  The  judgment  sufficiently  points  out  the  line  of 
argument  adopted. 

Cur  adv.  mlt. 

Lord  Denman  C.  J.,  in  this  term  {November  23d), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  on  a  bill  of  exchange,  against  the 
acceptor :  and,  the  issue  being  on  the  acceptance,  a 
verdict  passed  for  the  defendant  upon  an  objection  to 
the  stamp.  The  date  of  the  bill  was  August  1835  ;  and 
it  bore  a  stamp  impressed  by  a  die,  which,  under  stat. 
3&4  W,^.  C.91.  5.16.,  the  commissioners  of  stamps 
had  ordered  to  be  discontinued  in  1833.  Upon  the 
evidence  at  the  trial  it  must  be  taken  that  the  accept- 
ance had,  in  fact,  been  written  in  blank  upon  the  paper 
before  the  discontinuance  of  the  stamp,  and  the  instru- 
ment completed  afterwards  ;  and  the  question  was,  whe- 
ther, under  these  circumstances,  the  stamp  was  now 
available.    And  we  are  of  opinion  that  it  was  not. 

The  section  of  the  statute  in  question  provides  that 

(a)  Before  Lord  Benman  C.  J.,  Litiledale,  Williams,  and  Coleridge  Js. 
(6)  1  M.  4;  S.  87.         (c)  5  JB.  Sf-  Aid.  674. 

(d)  7  JBing.  428.  (e)  2  C.  M.  ^  R.  187.    -S*.  C.  5  Tyrvoh.  701. 

(g^)  2  Bong.  514. 

all 


1840. 


Abrahams 

against 
Skinner. 
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all  instruments  for  the  stamping  of  which  any  such  1840. 
new  die  shall  have  been  provided,  and  which,  after  the 

Abrahams 

day  so  fixed,  shall  be  written  or  printed  upon  paper  against 

Skinner. 

stamped  with  any  other  die  than  the  new  die  so  pro- 
vided, and  also  all  such  instruments  which,  having  been 
written  or  printed  on  paper  stamped  as  last  aforesaid, 
shall  not  have  been  executed  or  signed  by  any  party 
thereto  before  or  upon  the  said  day  so  fixed  as  afore- 
said, shall  respectively  be  deemed  to  be  written  or 
printed  on  paper  not  duly  stamped  as  required  by  law. 

Upon  the  day  when  the  old  stamps  were  discontinued, 
the  bill  in  question  had,  in  fact,  no  existence ;  the  de- 
fendant's name  was  written  on  a  piece  of  paper  ;  and  he 
had  given  authority  to  some  one  to  make  him  liable,  as 
acceptor  of  a  future  bill,  to  any  amount  which  the  stamp 
then  on  the  paper  would  cover :  but  whether  it  ever 
would  become  a  bill,  and,  if  so,  to  what  amount,  and  at 
what  date,  and  in  favour  of  whom,  was  uncertain. 
Every  thing  that  constitutes  a  bill  of  exchange,  except 
the  name  of  a  drawee  written  by  himself,  was  written 
after  the  day  in  question  ;  the  drawer,  the  amount  drawn 
for,  the  time  limited  for  its  running  to  maturity,  the 
person  in  favour  of  whom  drawn.  Independently  of 
any  doctrine  of  relation,  it  is  clear,  therefore,  that  this 
bill  falls  directly  within  the  words  and  meaning  of  the 
statute  quoted  above. 

But  it  was  contended,  upon  the  authority  of  Snaith  v. 
Mingay  (a),  that,  the  acceptance  having  been  written 
before  the  discontinuance  of  the  stamp,  the  bill,  when 
completed,  would  have  relation  to  that  time,  and  so  be 
taken  to  be  a  bill  of  that  date.  In  that  case  Le  Blanc  J. 
is  stated  to  have  said,  that  "when  a  signature  is  once 

(a)  1  M.      S.  87. 

3  D  4  written 
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1840.  written  to  a  paper  which  is  intended  to  have  the  opera- 
^  tion  of  a  bill  of  exchange,  it  becomes  such  when  per- 

Abrahams  ^ 

against       fectcd  from  the  time  when  it  was  signed,  so  as  to  support 

Skinner. 

an  allegation  that  the  party  either  drew  or  indorsed  the 
bill."  That  case  has  not,  that  we  aware  of,  been 
questioned ;  nor  do  we  intend  to  dispute  its  authority  : 
at  the  same  time  we  cannot  but  say  that  the  doctrine  of 
relation,  which  is  in  no  case  to  be  favoured,  appears  to 
us  to  be  fraught  with  peculiar  difficulties  when  applied  to 
bills  of  exchange.  The  difficulty  in  the  present  case 
may  be  said  to  be  owing  to  an  unusual  circumstance,  the 
change  of  stamp  :  but,  under  the  most  ordinary  circum- 
stances, it  is  calulated  to  introduce  very  embarrassing 
questions,  highly  unfavourable  to  the  free  and  easy  nego- 
tiation of  these  instruments,  if  any  doctrine  of  law  prevail 
which  makes  the  requisite  amount  of  stamp,  or  the 
period  of  maturity,  uncertain. 

Leaving,  however,  that  decision  untouched,  it  appears 
to  us  that  there  is  a  substantial  distinction  between  a 
blank  drawing,  and  a  blank  acceptance,  as  regards  the 
doctrine  of  relation.  The  party,  who,  with  the  intention 
of  drawing  a  bill,  writes  his  name  at  the  bottom  of  the 
paper,  does  a  part  of  the  act  of  drawing;  and,  when 
another  person,  by  his  authority,  at  a  subsequent  period, 
fills  in  above  the  sum  and  date,  and  the  time  of  cur- 
rency, he  does  but  complete  the  act  which  the  party 
had  begun :  when  completed,  it  is  all  one  act ;  and 
there  is  nothing  unreasonable,  in  the  absence  of  evi- 
dence of  any  contrary  intention,  in  holding  that  the 
act  shall  date  from  the  time  when  the  most  important 
part  of  the  bill  was  written.  But  the  drawing  and  the 
acceptance  of  a  bill  are  two  distinct  acts  ;  the  latter  is  not 
essential  to  the  completeness  of  the  instrument ;  it  may 

never 
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never  be  done  at  all ;  and,  when  done,  there  is  no  1 84-0. 
necessity  for  their  being  concurrent  in  point  of  time,  no  " 

Abrahams 

reason  for  considering  them  so  in  legal  effect,  and,  of  against 

Skinner. 

course,  none  for  holding  that  acceptance  should  draw 
back  to  itself  by  relation  the  time  of  drawing  the  bill, 
where  in  fact  it  has  preceded  it. 

Upon  these  grounds,  we  think  that  we  ought  to  give 
effect  to  the  plain  words  of  the  statute,  and  to  hold  this 
acceptance  void  for  want  of  a  stamp.  The  rule  there- 
fore will  be  discharged. 

Rule  discharged. 


In  the  Matter  of  Arbitration  between  Salkeld,  Tuesday. 
surviving  Partner  &c.,  and  Slater  and  Har-  ^^'^^'^^^ 
RisoN,  Assignees  of  Stringer,  a  Bankrupt. 


J  J/  H.  WATSON,  on  a  former  day  of  the  term,  ob-  Where  matters 

,        '  ■   r  •  '11  ir-i"  difference 

tained  a  rule  nisi  tor  setting  aside  the  award  or  ^re  referred  to 
Andrew  Caldecott,  the  umpire  in  this  case,  under  the  ^^Hy^^l^l^^^^' 
followini;  circumstances.  an  umpire, 

o  and  the  arbi- 

AU  matters  in  difference  between  the  parties  were  trators,  after 

hearing  wit- 
referred  to  two  arbitrators  by  bond  with  a  proviso  for  nesses,  disagree, 

the  umpire 

reference  to  the  said  umpire  in  case  the  arbitrators  must  rehear  the 

,       ,  ,  ,    .  T     .  ,  .  .      .  ,       witnesses.  If 

should  not  agree  on  their  award  withm  a  certaui  time;  the  he  omits  doing 
umpire  to  make  his  award  on  or  before  July  1st,  1840.  a^^liTon^ 

No  power  was  given  to  the  umpire  to  enlarge  the  time.  [!jkerdovvn\y 
The  attorney  for  Salkeld  examined  him  and  other  wit-  arbitrators, 

the  award  will 
be  set  aside. 

The  objection  to  such  proceeding  by  the  umpire  may  be  waived ;  but,  to  prevent  the 
award  being  set  aside,  clear  proof  must  be  given  of  the  waiver. 

Senible,  per  Lord  Denman  C.  J.,  that  the  clause  in  stat.  3  &  4  W,  A.  c.  42.  s.  39., 
enabling  the  Court  or  a  judge  to  enlarge  the  time  for  making  an  award,  applies  generally, 
and  not  merely  to  the  case  in  which  parties  have  attempted  to  revoke  the  arbitrators' 
authority. 

nesses 
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1840.  nesses  before  the  arbitrators;  and  the  bankrupt  was 
  examined  on  behalf  of  the  assignees.     The  witnesses 

In  the  Matter  of 

Salkeld  and  gave  Conflicting  testimony.    The  arbitrators  not  making 
LATER.  award  in  time,  the  case  went  before  the  umpire. 

Alfred  Goddard,  the  attorney  for  Slater  and  Harrison, 
deposed,  in  support  of  the  present  rule,  that  not 
having  been  duly  acquainted  with  any  proceeding  in  the 
said  reference  after'*  November  9th,  1839,  when  the 
evidence  before  the  arbitrators  was  closed,  he  sent  a 
letter  to  Caldecott,  June  10th,  1840,  requesting  an  ap- 
pointment in  the  reference,  and  requiring  that  witnesses 
should  be  examined.  Caldecott  replied  that  he  was  pro- 
ceeding as  umpire,  and  had  held  two  meetings  attended 
by  the  arbitrators.  He  afterwards  gave  notice  of  a 
meeting  to  be  attended  by  all  the  parties  on  June 
24th.  At  that  meeting  Goddard  insisted  upon  oral 
evidence  being  produced  by  the  attorney  for  Salkeld, 
which  he  declined  to  do,  stating  that  the  umpire  had 
the  arbitrators'  notes  of  evidence  before  him,  and 
could  decide  the  case  on  them ;  and  the  umpire  said 
that  he  would  not  receive  oral  testimony,  except  as 
to  matter  not  in  evidence  before  the  arbitrators.  God- 
dard protested  against  this  determination ;  and  the 
meeting  was  thereupon  adjourned.  Another  meeting 
was  held  on  June  26th ;  when  Goddard  renewed 
his  objection  to  the  course  taken  by  the  umpire,  and 
insisted  on  calling  witnesses;  but  the  umpire  broke  up 
the  meeting  without  hearing  witnesses,  and,  on  1st 
July^  published  his  award.  Slater  and  Harrison  made 
affidavits  in  support  of  the  rule,  each  stating  that  he 
had  never  consented  to  the  putting  in  of  the  arbitra- 
tors' notes  as  evidence  before  the  umpire;  and  Slater 
deposed  that,  in  his  judgment,  it  was  material  that  oral 

testimony 
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testimony  should  be  heard  by  the  umpire.    The  sub-  1840. 
mission  to  arbitration  was  made  a  rule  of  Court. 

In  the  Matter  of 

The  affidavits  in  opposition  to  the  rule  stated  that  SALKELnand 

Slater. 

the  evidence  taken  before  the  arbitrators  was  very 
voluminous,  twenty  five  meetings,  of  five  hours  each  on 
an  average,  having  been  held  for  the  examination  of 
witnesses.  One  of  the  arbitrators  deposed  that  CaU 
decott,  when  requested  by  him  to  act  as  umpire,  refused 
on  account  of  the  length  of  time  which  would  be  re- 
quired; that  Slater  then  told  him  a  few  hours  only 
would  be  necessary,  as  all  the  evidence  had  been  taken, 
and  all  he  would  have  to  do  would  be  to  read  the  exa- 
minations, unless  he  called  for  further  information  :  that 
Caldecott  consented  (as  the  deponent  believed)  on  this 
understanding,  and  held  two  meetings,  on  April  13th  and 
28th,  at  which  the  arbitrators  only  attended  ;  the  case 
was  stated  by  them,  one  acting  for  each  of  the  litigant 
parties;  and  the  documents  were  deposited  with  the  um- 
pii  e :  that  the  deponent  had  mentioned  these  meetings  to 
Slater,  who  did  not  express  any  objection  to  the  arbitrators 
attending  before  the  umpire:  that,  at  the  meetings  of  Ju7ie 
24th  and  26th,  the  attorneys  on  both  sides  being  in  at- 
tendance, the  umpire  asked  Goddard  if  he  had  any  new 
matter  or  evidence  to  adduce,  saying  that,  in  that  case, 
he  was  ready  to  hear  it :  that  Goddard  admitted  he  had 
no  new  evidence  to  produce,  but  insisted  on  the  right 
of  having  oral  testimony  given  before  the  umpire : 
and  the  umpire  then  said  that  only  six  days  remained 
for  preparing  the  award,  and  the  demand  now  made 
was  contrary  to  previous  understanding.  Another  de- 
ponent, who  in  part  confirmed  this  statement,  added 
that,  in  his  belief,  Goddard^s  object  was  that  the  time 
limited  might  elapse  without  an  award  being  made  : 
and  he  stated,  as  Goddard^ s  answer,  when  asked,  on 

June 
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]840.       June  24th,  if  he  had  any  new  matter  to  adduce,  that  he 
had  none,  except  what  mi^ht  come  out  of  the  re-examin- 

In  the  Matter  of      _  ^  ° 

SALKELDand  ation.  The  attorney  for  Salkeld  deposed  that,  in  the  be- 
ginning of  May  1840,  he  met  Goddard,  who,  aftjer  some 
conversation  on  other  subjects,  complained  that  the  arbi- 
trators were  having  meetings  before  the  umpire  without 
the  deponent  and  Goddard,  and  said  that  he  considered 
himself  and  deponent  ill  treated  thereby. 

The  grounds  of  application  for  the  rule  were,  in  sub- 
stance, that  the  umpire  had  refused  to  hear  witnesses, 
and  had  made  his  award  on  reading  the  written  examin- 
ations. The  umpire,  and  one  of  the  arbitrators,  made 
no  affidavit. 

Sir  F.  Pollock  and  M»  Chambers  now  shewed  cause. 
This  application  is  contrary  to  good  faith.  [Lord  Den- 
7nan  C.  J.  The  rule  is,  that  the  party  making  the  award 
shall  hear  the  evidence.  It  is  the  meaning  of  an  order 
of  reference,  that  the  party  who  is  to  decide  shall  see 
and  hear  the  witnesses.]  Caldecott  undertook  the  um- 
pirage in  consideration  that  the  rule  should  be  waived ; 
and  it  is  clear  that  Goddard,  the  attorney  for  Slater  and 
Harrison,  knew  of  this  arrangement.  At  all  events,  it 
is  shewn  that  he  knew,  in  the  beginning  of  Mai/,  1840, 
that  the  umpire  had  been  attended  by  the  arbitrators. 
His  affidavit  states,  only,  that  on  June  10th  he  was  not 
"  duly  acquainted  "  with  any  such  proceeding.  His  sug- 
gestion that  witnesses  should  be  examined  when  the  time 
for  making  the  award  had  so  nearly  expired  cannot  be 
considered  as  made  bona  fide.  In  Hall  v.  Lawrence  (a) 
a  rule  nisi  for  setting  aside  the  award  of  an  umpire  be- 
cause he  had  not  re-examined  the  witnesses  was  dis- 


(a)  4  T.  R.  589. 


charged 
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charged  on  account  of  laches  in  the  party  applying.  1840. 
It  is  true  that  the  complainant  had  not  applied  to  have 

^  In  the  Matter  of 

witnesses  heard  till  after  the  award  was  made ;  but  the    Salkeld  and 
case  shews  that  the  objection  now  taken  is  considered 
to  be  waived  if  a  strong  case  of  laches  appear. 

Cresswell  (with  whom  was  fV.  H,  Watson),  contra. 
The  application  for  a  hearing  of  witnesses  was  late,  but 
a  Judge  might  have  enlarged  the  time  for  making  the 
award,  under  stat.  3  &  4?  4.  c,  42.  s,  39.;  Hall  v. 
Rouse  (a),  Potter  v.  Newman  {b%  Burley  v.  Stephens  {c). 
The  case  was,  peculiarly,  one  in  which  witnesses  ought 
to  have  been  heard :  there  was  a  conflict  of  evidence, 
and  the  arbitrators  had  differed.  The  understanding, 
on  which  the  umpire  is  alleged  to  have  proceeded 
without  oral  testimony,  is  not  clearly  made  out.  The 
umpire  makes  no  affidavit.  In  Hall  v.  Lawrence  (d) 
the  objection  was  taken  after  the  making  of  the  award, 
and  therefore  came  too  late.  The  same  view  was 
taken  of  that  decision  in  the  case  In  the  matter  of 
Tunno  and  Birdie).  Here  notice  of  the  objection  was 
given  pending  the  reference.  (He  was  then  stopped  by 
the  Court.) 

Lord  Denman  C.  J.  This  case  is  not  free  from 
suspicion  as  to  the  motives  with  which  the  objection 
is  taken.  But  it  is  important  to  have  it  understood 
that  the  umpire,  as  well  as  the  arbitrators,  ought  to 
hear  and  see  the  witnesses.     Here  it  was  the  more 

(a)  4  U.  ^  W.  24.  26. 

(ft)  2  Cro.  M.  §■  R.  742.     S.  C.  Tyrwh.  §•  Gr.  29. 
(c)  \  M.  ^  W.  156.    iS'.  C.  Tyrwh.      Gr,  413.    And  sec  Parbery  v. 
Neimhamy  7  M.  ^  fV.  378. 

(rf)  4  T.  R.  589.  {c)  5  B.  §-  Ad.  488.    See  p.  494. 

necessary. 
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1840.       necessary,  as  there  was  a  conflict  of  evidence.  The 
objection  to  a  different  course  may  be  waived,  but 

In  the  Matter  of  . 

SALKELDand   more  complete  proof  of  waiver  should  be  given  than 

Slater.  i    •  i 

appeared  ni  the  present  case.  I  do  not  think  the 
circumstances  of  this  case  shew  a  waiver.  It  is  not 
improbable  that  the  attorney  now  making  this  ob- 
jection had,  before  taking  it,  been  informed  what  the 
award  was  likely  to  be ;  but  that  does  not  excuse  the 
umpire  if  he  has  acted  indiscreetly.  On  the  10th  of 
June^  at  least,  he  was  told  that  a  hearing  of  viva  voce 
evidence  was  insisted  upon.  He  ought  then  to  have 
tried  to  get  the  witnesses  together,  and  proceed  in  a 
regular  manner :  and,  if  he  had  applied  for  an  enlarge- 
ment of  time,  the  Court  would  probably  have  granted 
it.  I  think  that  the  provision  at  the  end  of  stat.  3  &  4 
W.  4.  c.  42.  5.  39.,  that  the  Court  or  a  Judge  "  may 
from  time  to  time  enlarge  the  term  for  any  such  ar- 
bitrator making  his  award,"  applies,  not  merely  to 
arbitrators  under  the  particular  circumstances  there 
mentioned,  but  to  arbitrators  generally.  At  all  events 
the  attempt  to  obtain  an  enlargement  should  have  been 
made. 

LiTTLEDALE  J.  The  general  rule  is,  that  an  umpire 
to  whom  a  case  is  referred  by  arbitrators,  must  hear 
the  evidence  over  again.  Here  the  umpire,  notwith- 
standing notice,  proceeded  upon  the  written  examina- 
tions. It  is  contended  that  the  objection  to  this  course 
had  been  waived:  the  parties  may  have  meant  that;  but 
the  waiver  is  not  clearly  made  out. 

Williams  J.  Whatever  circumstances  there  may 
be  to  shew  that  this  was  only  a  colourable  objection, 

yet, 


IN  THE  Fourth  Year  of  VICTORIA. 


773 


yet,  when  the  objection  was  made,  there  was  time  for  IS^O. 
the  umpire  to  set  himself  right ;  and  there  can  be  no 

^  ...  In  the  Matter  of 

doubt  that,  if  an  umpire  is  appHed  to  to  hear  the  SALKELcand 

.     .  Slater. 

evidence,  it  is  his  duty  so  to  do.  The  case  does  not 
let  in  the  answer  that  the  attorney's  request  was  merely 
colourable  {a). 

Rule  absolute. 

(n)  Coleridge  J.  was  in  the  Bail  court.    Patteson  J.  sitting  at  nisi 
prius. 


The  Queen  against  Stewart  and  Another.     November  24ih. 

IN  last  Hilary  term  this  Court  made  the  following  The  overseers 
of  a  parish  are 

order.  not  bound  to 

"  Upon  reading"  &c.,  "and  upon  hearing  Mr.  Plait,  ofaVauper^^ 

of  counsel  for  the  president,  vice  presidents,  treasurers,  parili!"but^not 

and  governors  of  St.  George's  Hospital,  in  the  county  j,"^^^^^'^'''''^ 

of  Middlesex,  and   Mr.  Bodkin  on  behalf  of  James  though  such 

pauper  was  a 

Stewart  and  Thomas  Hodgkinson,  overseers  of  the  poor  married 

woman  whose 

of  the  parish  of  *S/.  George,  Hanover  Square,  in  the  said  husband  is 

.     .  1        1    1        rrr  7       7  i         •  Settled  in  the 

county.  It  IS  ordered  that  Wednesdai/  next  be  given  to  parish  and  re- 
the  said  James  Stewart  and  Thomas  Hodgkinson  to  shew  \\^qyq° 
cause  why  a  writ  of  mandamus  should  not  issue,  di-  soifdyTnf^*in' 

this  country, 
and  not  within 

said  hospital  and  cause  to  be  interred  the  body  of  Marij  certain  eccle- 

siastical  pro- 

Kershaw,  deceased;  upon  notice  of  this  rule  to  be  hibitions,  is 

entitled  to 

given  to  the  said  overseers  in  the  meantime.    And  it  Christian  bu- 
is  further  ordered  that  the  body  of  the  said  Mary  Ker-  ^he're  no'such 
shaw  be  in  the  meantime  interred  at  the  expence  of  the  i\\aches,'°" 
president,  vice  presidents,  treasurers,  and  governors  of     Semble,  that 

V  ^  r  ^  '  o  every  house- 

holder, in 

whose  house  a  dead  body  lies,  is  bound  by  the  common  law  to  inter  the  body  decently ; 
and  that,  upon  this  principle,  where  a  body  lies  in  the  house  of  a  parish,  or  union,  the 
parish  or  union  must  provide  for  the  interment. 

the 


'ected  to  them,  commanding  them  to  remove  from  the 
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1840.       the  said  hospital;  the  said  overseers  hereby  under- 
taking  not  to  take  any  advantage  of  the  body  havincr 

The  Queen  ^  ^ 

against       been  so  interred,  and  to  repay  the  costs  incurred  by 

Stewart.  i        i  • 

the  removal  and  interment  or  it,  in  case  this  Court 
shall  be  of  opinion  that  they  are  bound  to  remove  it 
and  cause  it  to  be  interred." 

By  the  affidavits  it  appeared  that  Mari/  Kershaw, 
being  a  married  woman  and  residing  with  her  husband 
in  the  parish  of  St,  George,  Hanover  Square,  was  ad- 
mitted, as  an  in-patient,  to  St,  George's  Hospital  in  that 
parish,  and  died  in  the  hospital,  and  that  her  corpse 
remained  unburied  at  the  time  of  the  application,  the 
husband  being  unable  from  poverty  to  take  it  away  and 
bury  it.  He  was  then,  and  had  been  for  the  last  three 
years,  receiving  a  weekly  allowance  from  the  overseers ; 
and  he  deposed  to  his  belief  that  he  was  entitled  to  a 
settlement  in  the  parish.  The  parish  officers  had  been 
requested  to  bury  the  body,  but  had  refused.  The 
affidavits  contained  statements  respecting  the  history 
of  St,  George's  Hospital,  shewing,  as  was  contended, 
an  obligation  on  the  hospital  to  inter  the  body ;  but  the 
facts  and  arguments  on  this  point  are  omitted,  as  the 
Court  decided  the  case  on  general  grounds.  In  this 
term  {a), 

Bodkin  and  Doane  shewed  cause.  The  overseers  are 
not  bound,  nor  entitled,  to  dispose  oTthe  parish  funds  for 
this  purpose.  It  is  said,  in  Com.  Dig.,  Cemetery  (B),  that 
by  the  custom  of  England  every  person  entitled  to  Chris- 
tian burial  may  have  burial  in  the  church-yard  where'he 
dies :  but  this  shews  no  obligation  on  the  parish  officers. 

(a)  November  5th.    Before  Lord  Denman  C.  J.,  Littledale,  WiUiams, 
and  Coleridge  Js. 

There 
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There  can  be  no  common  law  duty  incumbent  on  over-  1840. 
seers,  who  are  officers  existing  only  by  statute,  43  Eliz.  ~ 
c.  2.    What  would  be  the  law  in  an  extra-parochial  dis-  against 

Stewart. 

trict  ?  Stat.  48  G.  3.  c,  75.  directs  interment  by  the 
parish  officers  of  bodies  cast  on  the  sea-shore,  the 
treasurer  of  the  county  to  repay  the  expense.  This 
special  provision  would  have  been  unnecessary,  if  the 
parish  officers  were  under  a  general  liability  to  bury 
such  dead  bodies  as  there  are  no  other  means  of  inter- 
ring. Nor  does  any  liability  result,  even  as  to  the 
bodies  of  persons  settled  in  the  parish,  from  stat.  43  Eliz* 
c.  2.  The  overseers  are  directed,  by  the  statute,  to  apply 
the  parish  funds  to  two  purposes:  first,  setting  the 
poor  on  work;  secondly,  relieving  the  impotent  poor. 
Neither  of  these  can  include  burial  of  a  deceased  pauper. 
It  is  possible  that  an  irregular  practice  of  defraying  such 
expenses  may  have  occasionally  taken  place :  but,  since 
stat.  4  &  5  4.  c,  76.,  the  law  as  to  parochial  expendi- 
ture must  be  administered  scrupulously.  In  an  Anony- 
mous[a)  case,  soon  after  the  statute  passed,  it  was  de- 
cided that  an  overseer  could  not  be  compelled  to  defray 
the  expense  of  vaccinating  parish  paupers,  though  he 
had  been  party  to  a  contract  with  a  medical  man  for 
performing  the  operation ;  the  Court  thinking  that  the 
duty  was  not  prescribed  by  statute,  and  did  not  result 
from  those  duties  which  were  prescribed.  The  mode 
of  burying  the  dead  was  held  to  be  matter  of  ecclesias- 
tical cognizance  in  Rex  v.  Coleridge  (h). 

Sir  J,  Campbell,  Attorney  General,  and  Piatt,  contra. 
In  early  times,  this  expense  was  probably  borne  by  reli- 

(a)  In  the  Matter  of  ,  Overseer  of  ,  3  A.  ^  E.  552. 

(b)  2  B.  &^  Aid,  806. 
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1840.      gious  houses.   The  duty  is  now  incumbent  on  the  over- 
~         seers,  and  is  here,  at  any  rate,  a  part  of  the  relief  claim- 

The  Queen  *'  ^ 

against      able  by  the  surviving  husband,  who  is  settled  in  the 

Stewakt. 

parish.  The  case  is  within  stat.  43  Eliz,  c,  2.  In  Rex  v. 
Coleridge  (a)  the  application  related  merely  to  the  mode  • 
of  burial :  it  appears  from  the  language  of  the  Court 
there  that  a  mandamus  would  go  to  an  incumbent  who 
refused  to  perform  the  duty  at  all.  Stat.  48  G.  3.  c.  75. 
shews  that  there  was  previously  no  provision  for  burying 
bodies  cast  on  shore :  but  the  question  here  is  as  to  the 
body  of  a  pauper  settled  in  the  parish,  whose  husband, 
also  settled  in  the  parish,  is  unable  to  meet  the  expense. 
And  sect.  1  of  that  act  mentions  the  sum  "  allowed  in 
such  parish  for  the  burial  of  any  person  or  persons 
buried  at  the  expense  of  such  parish."  There  is  no 
precedent  of  the  disallowance  of  such  expenses. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  application  for  a  mandamus  to  the  over- 
seers of  the  parish  to  remove  the  dead  body  of  a  pauper, 
settled  in  the  parish,  who  had  died  within  it,  in  St* 
George^s  Hospital,  from  that  place,  and  to  cause  it  to  be 
buried.  The  application  was  made  on  behalf  of  the 
hospital ;  and,  although  upon  the  argument  we  felt  ex- 
treme difficulty  in  placing  on  any  legal  foundation  either 
the  right  of  the  hospital  to  the  writ,  or  the  obligation  on 
the  parish  to  do  the  act  required,  yet  we  were  unwilling 
at  once  to  discharge  the  rule,  considering  how  long  the 
practice  had  prevailed,  and  been  sanctioned,  of  burying 

(a)  2  B.  ^  Aid.  806. 

such 
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such  persons  at  the  expense  of  the  parish,  and  the  ge-       1 840. 
neral  consequences  of  holding  that  such  practice  has  no    ^he  Queen 
warrant  in  law.  against 

Stewart. 

In  the  argument  for  the  rule,  the  necessity  of  the 
case,  a  very  large  construction  of  the  words  of  the  sta- 
tute of  43  Eliz.  c.  2.,  and  an  inference  from  stat.  48  G.  3. 
c.  75.,  for  the  burial  of  shipwrecked  bodies  cast  on  shore, 
were  alone  relied  on.  These  all  appear  to  us  insuffi- 
cient. In  the  last  named  statute  there  are  undoubtedly 
words  from  which  it  may  be  inferred  that  the  framers  of 
it  recognised  burials  at  the  expense  of  the  parish  :  and, 
in  a  doubtful  case,  such  recognition  might  weigh  some- 
thing in  affirmance  of  the  legal  obligation  on  the  parish 
to  provide  such  burials.  But  in  the  present  case  we  are 
thrown  necessarily  on  the  statute  of  Elizabeth  :  the  over- 
seer is  a  statutable  officer,  dealing  with  a  statutable  fund, 
and  accountable  for  its  application  to  statutable  pur- 
poses. The  language  of  that  statute  leaves  no  doubt. 
The  relief  and  the  employment  of  the  chargeable  poor 
are  its  objects ;  the  fund  is  created  for  them,  and  cannot 
be  diverted  from  them,  unless  to  objects  specifically  en- 
grafted on  them  by  subsequent  statutes,  of  which  this  is 
not  one.  No  usage,  however  proper  in  itself,  or  how- 
ever uninterrupted,  can  prevail  against  that  which  the 
plain  construction  of  a  statute  forbids ;  and  we  cannot 
accede  to  the  argument  that  the  burial  of  a  pauper  re- 
ceiving relief,  but  not  dying  in  any  jparish  house,  can  be 
brought  within  the  objects  of  the  statute,  expressed  or 
implied. 

We  limit  the  rule  thus,  purposely :  for,  in  passing  on 
to  the  ground  of  necessity,  we  wish  to  be  understood  as 
distinctly  recognising  its  existence,  while  we  deny  its 
'application  in  the  way  now  contended  for.     Every  per- 

3  E  2  son 
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1840.      son  dying  in  this  country,  and  not  within  certain  ex- 
~         elusions  laid  down  by  the  ecclesiastical  law,  has  a  right 

rhe  Queen  '  ° 

against  to  christian  burial;  and  that  implies  the  right  to  be 
Stewart. 

carried  from  the  place  where  his  body  lies  to  the  parish 
cemetery.  Further,  to  use  the  words  of  Lord  Sto*well  in 
Gilbert  v.  Buzzard  («),  "  that  bodies  should  be  carried 
in  a  state  of  naked  exposure  to  the  grave,  would  be 
a  real  offence  to  the  living,  as  well  as  an  apparent 
indignity  to  the  dead."  We  have  no  doubt,  therefore, 
that  the  common  law  casts  on  some  one  the  duty  of 
carrying  to  the  grave,  decently  covered,  the  dead  body 
of  any  person  dying  in  such  a  state  of  indigence  as  to 
leave  no  funds  for  that  purpose.  The  feelings  and  the 
interests  of  the  living  require  this,  and  create  the  duty : 
but  the  question  is,  on  whom  it  falls.  It  is  enough  for 
the  disposal  of  this  rule  to  say  that  it  is  not  cast  upon 
the  overseers,  where  the  death  does  not  take  place  under 
the  roof  of  any  parish  house,  or  that  which,  under  the 
circumstances,  can  be  considered  as  such. 

But  the  principles  above  laid  down  seem  to  point  to 
an  important  distinction :  and  we  think  it  right,  in  the 
present  case,  with  a  view  to  the  extensive  consequences 
of  our  decision,  to  state  it.  It  should  seem  that  the 
individual  under  whose  roof  a  poor  person  dies  is  bound 
to  carry  the  body  decently  covered  to  the  place  of 
burial :  he  cannot  keep  him  unburied,  nor  do  any  thing 
which  prevents  christian  burial :  he  cannot  therefore 
cast  him  out,  so  as  to  expose  the  body  to  violation, 
or  to  offend  the  feelings  or  endanger  the  health  of  the 
living:  and,  for  the  same  reason,  he  cannot  carry  him 
uncovered  to  the  grave.     It  will  probably  be  found, 

(a)  2  Hagg.  Consist,  Bep.  333.  344. 

therefore, 
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therefore,  that,  where  a  pauper  dies  in  any  parish  1840. 
house,  poor  house,  or  union  house,  that  circumstance 

The  QuEEX 

casts  on  the  parish  or  union,  as  the  case  may  be,  to  against 

Stewart. 

bury  the  body ;  not  by  virtue  of  the  statute  of  Elizabeth, 
but  on  the  principles  of  the  common  law. 

In  the  present  case,  however,  the  same  principles 
would  rather  cast  the  burthen  on  the  hospital  than  the 
parish,  and  form  an  additional,  though  not  a  necessary, 
reason  for  refusing  the  writ. 

Rule  discharged. 


The  Queen  as'ainst  Thomas  Marriott,  Esquire,  Tuesday, 

1    ri^i        ^1  T       •  TT7  November 'ZAth. 

and  Ihree  Others,  Justices  or  Worcester- 

SHrRE. 

(In  the  Matter  of  the  St.  Andrew's  Poor-rate.) 

A RULE  nisi  was  obtained  in  this  term  for  a  man-  When  a  poor 

damus,  calling  upon  the  above  mentioned  justices  a  district  within 

to  issue  their  warrant  of  distress  against  Thomas  Wood-  distTic^h^^t? 
ward,  for  the  amount  assessed  upon  him  in  a  rate  for  church 

'  and  maintains 

the  relief  of  the  poor  of  St.  Aiidrew's  in  Pershore.  P°°^^ 

the  rate  is  suf- 

The  rate  was  made,  March  10th,  184.0;  and  on  March  ficientiy  pub- 
lished under 

22d  the  overseers  affixed  on  the  door  of  the  parish  stat.  7  w.4.  & 
church  of  St,  Andrew  a  notice,  as  follows.  s.  2.,  if  notice 

of  it  be  affixed 
on  the  door  of 

such  church,  although  there  be  chapelries  within  the  parish,  having  their  own  respective 
chapels,  all  which  belong  to  the  same  vicarage  with  the  church.  The  notice  need  not  be 
affixed  at  such  chapels ;  nor  at  the  church  of  a  neighbouring  parish  in  the  same  town, 
though  the  churches  nearly  adjoin  each  other,  belong  to  the  same  vicarage,  and  are  used 
indiscriminately  by  the  same  persons,  the  one  being  sometimes  frequented  by  the  con- 
gregation of  the  other  while  that  is  closed ;  and  although  many  persons  have  rateable 
property  in  both  parishes. 

On  application  for  a  mandamus  to  justices  to  issue  a  distress  warrant  for  levying  such 
poor  rate. 

Held,  that  the  case  did  not  raise  sufficient  doubt  to  prevent  the  issuing  of  a  mandamus, 
though  no  indemnity  was  offigred  to  the  justices. 

3  E  3  "  Poor 
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The  Queen 

against 
Marriott. 


"  Poor  rate, 
"  Parish  of  St,  Andrew^  Pershore, 

"  March  22.  1840. 
Notice  is  hereby  given  that  a  rate  at  nine  shillings  in 
the  pound  for  the  necessary  relief  of  the  poor  of  this 
parish,  and  for  other  purposes"  &c.,  "  was  made"  &c., 
"  and  that  the  same  was  allowed  "  &c. 
"  John  James  Pace, 
"  Joh?i  Price, 


^  Overseers  of  the  poor.' 


Woodward  appealed  to  the  justices  against  whom  the  pre- 
sent motion  was  made,  in  special  sessions,  under  the  paro- 
chial assessment  act,  6&7  ^.4.  c.96.  s.6.,  on  the  ground 
that  notice  had  not  been  given  conformably  to  stat. 
7  4.  &  1  VicL  c,  45.  s.  2.  (a).  The  overseers  proved 
publication  of  the  notice  as  above  stated  :  but  Woodward 
contended  that  it  should  also  have  been  affixed  on  the 
doors  of  the  chapels  of  Besford,  Defford,  Bricklehampton, 
Wick,  and  Pinvin  [b),  districts  within  St,  Andrew's,  Per^ 
shore,  each  having  a  chapel  of  the  established  church : 
and  also  on  the  church  door  of  the  parish  or  reputed 

(a)  Stat.  7  ?r.  4.  &  1  Vict,  c,  45.  s.  2.  enacts,  "  That  from  and  after  the 
first  day  of  January  next  all  proclamations  or  notices,  which  under  or  by 
virtue  of  any  law  or  statute,  or  by  custom  or  otherwise,  have  been  hereto- 
fore made  or  given  in  churches  or  chapels  during  or  after  divine  service, 
shall  be  reduced  into  writing,  and  copies  thereof  either  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print,  shall  previously  to  the 
commencement  of  divine  service  on  the  several  days  on  which  such  pro- 
clamations or  notices  have  heretofore  been  made  or  given  in  the  church 
or  chapel  of  any  parish  or  place,  or  at  the  door  of  any  church  or  chapel, 
be  affixed  on  or  near  to  the  doors  of  all  the  churches  and  chapels 
within  such  parish  or  place ;  and  such  notices  when  so  affixed  shall  be 
in  lieu  of  and  as  a  substitution  for  the  several  proclamations  and  notices 
so  heretofore  given  as  aforesaid,  and  shall  be  good,  valid,  and  effectual  to 
all  intents  and  purposes  whatsoever." 

(h)  It  was  also  made  an  objection  that  the  notice  was  affixed  to  only 
one  of  the  doors  of  St.  Andrew^  church.  And  that  notice  was  not  affixed 
to  the  door  of  a  dissenting  chapel  in  the  St.  Andrew's  district. 

parish 


Marriott, 
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parish  of  Holy  Cross,  in  the  town  of  Pershore,   The  jus-  1840. 
tices,  on  this  objection,  refused  a  warrant.  ^.  7 

'  '  The  QujEEN 

The  affidavits  in  support  of  the  rule  stated  that  the  ^against 
district  for  which  the  rate  was  made,  called  the  parish 
of  St.  Andrew,  Pershore,  is  commonly  named  so,  though 
not  comprising  the  whole  parish  of  aS^.  Andrew,  to  dis- 
tinguish it  from  the  five  chapelries  of  Wick,  &c.,  above 
mentioned,  which  are  also  within  that  parish :  that  the 
district  called  the  parish  of  St.  Andrew  has  its  own 
church  and  its  own  churchwardens  and  overseers 
acting  for  that  district  only,  and  maintains  its  own  poor 
separately  from  the  five  chapelries :  that  the  rate  does 
not  extend  to  them  or  to  any  property  within  them: 
that  they  have  the  same  rights  within  themselves,  for 
parochial  purposes,  as  any  entire  parish ;  and  that  the 
church  on  which  the  notice  was  affixed  is  the  only  one 
within  the  district  called  the  parish  of  St,  Andrew  (a),  nor 
is  there  any  chapel  (except  a  dissenting  chapel)  within  it. 

The  affidavits  in  answer  stated,  as  to  Holy  Cross,  that 
it  is  a  parish  or  reputed  parish,  having  a  church  sepa- 
rated only  by  a  road  from  the  church  yard  of  St,  An- 
drew's ;  that  the  town  of  Pershore  lies  in  the  two  parishes ; 
that  the  same  clergyman  is  "  vicar  of  the  said  church 
and  parish  of  >S/.  Andrew,  with  the  before  mentioned 
chapels,  and  also  the  parish  church  or  reputed  parish 
church  of  Holy  Cross  in  Pershore,  annexed;"  that  the 
inhabitants  of  St.  Andrew  and  Holy  Cross  attend  the 
churches  indiscriminately,  and  that  two  duties  are  per- 
formed every  Sunday  at  Holy  Cross,  and  only  one  at  St. 
Andrew's,  and  when  the  sacrament  is  administered  at 
Holy  Cross,  no  service  is  performed  at  St.  Andrew's ; 
that  the  property  in  St.  Andrew's  and  that  in  Holy 

(a)  See  Regina  v.  Marriott,  ante,  p.  35.  note  (c),  and  Price  v.  Quarrell, 
post,  p.  784. 

3  E  4  Cross 
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Cross  lie  greatly  intermixed ;  and  that  many  inhabitants 
of  the  town  of  Pershore  have  rateable  property  in  both 
parishes.  Further  statements  were  also  made  in  these 
affidavits  as  to  the  five  chapelries.  And  it  appeared  by 
them  that  no  indemnity  was  offered  to  the  magistrates, 
and  that  actions  were  likely  to  be  brought  against  them, 
if  they  granted  this  and  other  warrants  under  the  same 
circumstances. 

Sir  F.  Pollock  and  R.  V,  Richards  now  shewed  cause. 
According  to  stat.  7  4.  &  1  Vict,  c,  45.  s,  2.,  the  no- 
tice ought  to  have  been  affixed  on  or  near  to  the  doors 
of  "all  the  churches  and  chapels"  within  the  "parish"  of 
St,  Andrew,  Pershore  ;  not  only  of  the  particular  district 
called  the  parish  of  St,  Andrew,  but  of  the  five  chapel- 
ries, which  are  also  within  the  parish.  But  if  there  is 
even  a  reasonable  doubt  whether  the  overseers  have  not 
neglected  their  duty,  the  Court  will  not  compel  the 
magistrates  to  act,  and  thereby  expose  themselves  to  a 
lawsuit;  Rex  v.  Graeme  (a).  Now  the  points  upon  which 
this  dispute  turns  have  already  been  argued  at  great 
length  in  this  Court  {Regina  v,  Marriott  (b)  )  and  are 
not  yet  decided :  no  offer  is  made  to  indemnify  the  jus- 
tices ;  and  it  is  doubtful  whether  the  overseers  can  do  so 
under  stat.  4  &  5      4.  c,  16, 

Cresswell  contra.  The  present  question  does  not  turn 
upon  the  points  raised  in  Regina  v,  Marriott  {b) ;  it  is  only 
whether  notice  of  a  rate  for  the  district  called  the  parish 
of  St,  Andrew  was  published  agreeably  to  the  statute,  by 
being  affixed  to  the  door  of  the  church  for  that  district. 
The  five  chapelries  which  maintain  their  poor  independ- 

(a)  2  A.^      615.  (b)  Ante,  p.  35.,  note  (c). 

ently 


1840. 


The  Queen 

against 
Marriott. 
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ently  of  the  St,  Andrew^s  district  have  no  property  affected       1 840. 
by  the  rate,  and  therefore  have  no  concern  in  the  notice : 

The  Queen 

and  the  facts  stated  as  to  Holy  Cross  are  no  ground  for  against 

.  ,  Marriott. 

giving  notice  there  of  a  rate  made  for  a  district  not  in  that 
parish.  Stat.  1  WA,^\  VicL  c.  45.  s.  2.  only  substitutes 
a  written  notice  on  the  church  door  for  a  notice  given 
in  church  according  to  stat.  17  G.  2.  c,S.  5.  1. ;  it  makes 
no  difference  as  to  the  church  at  which  notice  shall  be 
published.  The  warrant  of  justices  is  the  only  remedy 
where  a  poor  rate  is  withheld ;  the  law  does  not  em- 
power overseers  .to  indemnify  them  ;  but  they  ought  not 
therefore  to  refuse  their  warrant.  Even  if  they  ran 
a  risk  in  granting  it,  magistrates  cannot  demand  to  be 
protected  against  all  possible  risks.  ( Whitmore^  on  the 
same  side,  was  stopped  by  the  Court.) 

Lord  Denman  C.  J.  It  can  never  have  been  in- 
tended that  questions  of  boundary  and  the  relation  of 
districts  to  each  other  should  be  tried  in  cases  of  this 
kind.  It  is  shewn  to  the  justices  that  the  "  parish  of 
SL  Andrew,  Fersliore^^  is  a  district  de  facto,  for  which 
this  rate  has  been  made.  Have  not  the  overseers  done 
enough  by  publishing  this  rate  in  the  place  to  be 
affected  by  it?  Stat.  17  G.  2.  c,  3.  5.  1.  enacts  that 
"  the  churchwardens  and  overseers,  or  other  persons 
authorized  to  take  care  of  the  poor  in  every  parish, 
township,  or  place,  shall  give,  or  cause  to  be  given, 
public  notice  in  the  church,  of  every  rate  for  the  relief  of 
the  poor,  allowed  by  the  justices,"  on  the  next  Sunday 
after  allowance.  This  is  a  "  parish,  township,  or  place 
and  stat.  7  4.  &  1  Vict,  c.  45.  s.  2.  only  substitutes  a 
notice  in  writing,  to  "  be  affixed  on  or  near  to  the  doors 
of  all  the  churches  and  chapels  within  such  parish  or 
place."' 

LiTTLEDALE 
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184-0.  LiTTLEDALE  J.  We  ought  not  to  compel  magistrates 

to  act  at  their  peril  where  there  is  a  reasonable  doubt : 

The  Queen  ^  ^ 

against      but  here  is  none. 

Marriott. 

Williams  J,  Magistrates  ought  to  be  protected 
where  there  is  reasonable  doubt;  but,  on  the  other  hand, 
if  they  do  not  act  in  a  case  like  this,  parties  are  without 
remedy;  unless,  therefore,  there  be  a  reasonable  doubt, 
the  justices  should  be  compelled  to  proceed  («). 

Rule  absolute  (6). 

(a)  Coleridge  J.  was  in  the  Bail  court.    Paiteson  J.  at  nisi  prius. 

(b)  See  the  next  case. 


[  Tuesday, 
June  7th, 
1842.] 


The  Court  having  now  given  judgment  on  the  special 
case  mentioned,  ante,  p.  40,  it  may  be  convenient  to 
report  the  decision  here,  for  the  purpose  of  bringing  it 
into  the  same  volume  with  Regina  v.  Marriott^  ante, 
p.  35,  note  (c). 

Price  and  Another  against  Quarrell  and  An- 
other. 


^JpHE  plaintiffs  were  two  of  the  inhabitants  of  the 
parish  of  St,  Andrew  in  Pershore,    The  defendants 
were  two  of  the  inhabitants  of  the  township  of  Pensham, 


Two  neigh- 
bouring divi- 
sions of  a 
parish  used  the 
same  parish 
church  (situate 

in  one  of  the  divisions),  but  each  had  its  own  overseers,  collectors  of  poor  and  county  rates, 
surveyor  of  highways,  and  constable  :  poor  rates  were  made  for  the  whole  district,  consisting 
of  the  two  divisions,  but  were  raised  by  each  division  separately ;  and  one  division  always 
contributed  in  the  proportion  of  two  thirds,  the  other  of  one  third.  The  two  divisions  had, 
as  far  back  as  could  be  traced,  relieved  their  poor  jointly  and  indiscriminately ;  and  they 
had,  for  forty  years,  had  a  joint  workhouse.  The  residue  of  the  parish  consisted  of  five 
chapelries,  each  having  its  own  chapel  and  parish  officers,  and  maintaining  its  own  poor. 

On  a  special  case  setting  forth  these  and  other  facts,  and  referring  it  to  the  Court  to 
draw  such  inferences  from  them  as  a  jury  might,  and  to  decide  whether  P.,  one  of  the  two 
ilrst-mentioned  divisions,  was  a  separate  and  distinct  township,  as  to  the  maintenance  of 
its  poor,  within  stat.  13  &  14  Car.  2.  c.  12.  s.  21.,  and  could  have  the  benefit  of  stat. 
43  Eliz.  c.  2.  : 

'J'he  Court,  considering  the  five  chapelries,  upon  the  evidence,  to  be  independent  districts 
for  the  maintenance  of  the  poor,  held  that  P.  was  not  within  s.  21.  of  stat.  13  and  14 
Car.  2.  c.  12.,  and  could  have  the  benefit  of  stat.  43  Eliz.  c.  2.,  the  use  of  a  joint  work- 
house and  the  raising  a  joint  fund  (though  in  different  proportions)  for  the  relief  of  the 
poor  being  decisive  on  this  point. 

situate 
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situate  in  the  said  parish  of  St.  Andrew,    An  application  [1842.] 
having  been  made  to  this  Court  in  Trinity  term  1839, 

.         .  .  Price 

on  behalf  of  the  inhabitants  of  the  said  parish,  to  quash  against 

•  r  1  r    TTr  QuARRELL. 

an  order  of  two  justices  lor  the  county  of  Worcester^ 
appointing  certain  persons  overseers  of  the  poor  for  the 
said  township,  described  in  the  said  order  as  the  hamlet 
of  Pensham^  for  the  insufficiency  thereof,  the  Court 
directed  a  feigned  issue  or  issues,  which  were  framed  as 
follows. 

1.  Whether  St.  Andrew  in  PersJiore  and  the  town- 
ship of  Pensham  have  from  the  time  of  the  statute  of 
43  Eliz.  c.  2,  maintained  their  own  poor  jointly,  and 
independently  of  the  townships  of  Besford,  Deffbrd^ 
Bricklehampton^  Wick,  and  Pinvin, 

2.  Whether  the  township  of  Pensham  is  a  separate 
and  distinct  township  in  respect  of  the  maintenance  of 
its  poor,  within  the  meaning  of  the  statute  13  & 
14  Car.  2.  c.  12.,  or  not. 

3.  W^hether  the  five  chapelries  of  Besford  &c.,  or 
any  and  which  of  them,  were,  at  the  time  of  the  passing 
of  the  said  statute  of  Elizabeth,  reputed  parishes  or  not. 

4.  Whether  the  said  five  chapelries,  or  any  and 
which  of  them,  have  maintained  their  own  poor  each 
separately  from  the  time  of  the  passing  of  the  said 
statute  of  Elizabeth. 

5.  Whether  the  said  five  chapelries,  or  any  and 
which  of  them,  at  the  time  of  the  passing  of  the  said 
statute  of  Elizabeth,  were  ecclesiastically  separated  from, 
and  wholly  independent  of,  the  mother  church. 

6.  Whether  the  township  of  Pensham  can  have  the 
benefit  of  stat.  43  Eliz.  c.  2. 

The  issues  came  on  for  trial  before  Alderson  B.,  at 
the  Gloucester  Summer  assizes,  1839,  when  a  verdict 

was 
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[1842.]     was  taken  by  consent  for  the  plaintiffs  upon  all  the 
^      issues,  subject  to  the  opinion  of  the  Court  upon  the 
against      following  facts  ;  with  liberty  for  the  Court  to  draw  such 

QuARRELt. 

conclusions  as  a  jury  might  have  done,  and  to  inspect 
any  of  the  original  documents  hereinafter  mentioned,  or 
copies  thereof,  if  the  Court  should  think  proper. 

The  case  set  forth  a  large  body  of  documentary 
and  other  evidence,  which  it  is  not  thought  necessary 
to  state  here.  The  nature  of  it  will  be  sufficiently 
understood  from  the  summary  of  the  affidavits  in  Regina 
V.  Marriott,  ante,  p.  35.  note  (c),  though  the  statements 
in  the  present  case  gave  details  not  comprised  in  the 
affidavits,  and  were  in  some  other  respects  different. 
The  result  of  the  evidence  as  to  the  maintenance  of 
paupers  in  the  St,  Andrew's  and  Pensham  parts  of  the 
parish  was  as  follows. 

"  For  forty  years  prior  to  the  formation  of  the  Per^ 
shore  union  under  the  Poor  Law  Amendment  Act  in 
1835,  there  was  one  workhouse  situate  in  St,  Andrew's 
for  the  use  of  the  poor  of  St.  Andrew's  and  Pensham 
jointly.  The  poor  had  been  jointly  and  indiscriminately 
relieved  as  far  back  as  can  be  traced  previously  to  that 
period.  The  fund  for  their  relief  was  raised  by  a  con- 
tribution of  two  thirds  of  the  gross  sum  requisite  from 
St,  Andrew^s,  and  one  third  from  Pensham,  The  share 
so  payable  by  Pensham  was  familiarly  known  by  the 
name  of  "  The  Pensham  Thirds." 

The  following  statement  was  made  as  to  the  five 
townships.  "  These  chapelries  have  each  had,  as  far 
back  as  can  be  traced,  a  separate  church  or  chapel,  with 
a  bell  or  bells.  They  have  respectively  had  separate 
wardens  of  such  chapel  (sometimes  called  church- 
wardens, at  other  times  chapelwardens)":  "  they  have 

also 
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also  had  separate  overseers  of  the  poor  (sometimes  two, 
at  other  times  one),  and  have  each  separately  repaired 
its  own  chapel  and  maintained  its  own  poor,  without 
ever  contributing  to  the  repairs  of  the  church  or  main- 
tenance of  the  poor  of  the  parish  of  SL  Andrew." 

The  verdict  taken  for  the  plaintiffs  was  to  be  entered 
for  the  plaintiffs  or  defendants  respectively  upon  each 
issue,  according  to  the  order  and  direction  of  the  Court 
upon  the  argument. 

The  case  was  argued  in  Trinity  term  {June  3d)  1842, 
by  Erie  for  the  plaintiffs,  and  Sir  F.  Pollock^  Attorney 
General,  for  the  defendants.  The  authorities  cited 
were,  1  iVbZ.  P.  i.  2.  note  (3)  (4.th  ed.) ;  Hilton  v. 
Pawle  {a) ;  Nichols  v.  Walker  [h)  ;  Rudd  v.  Morton  {c) : 
1  Burn's  Ecc,  Law,  299.  tit.  Chapel ;  Rex  v.  Horton  {d)  ; 
Rex  V.  The  Justices  of  Salop  [e) ;  Regina  v.  Marriott  (g) ; 
Rexv,  Palmer  (Ji) ;  3  Burn's  Ecc,  Law,  21.  tit.  Offerings  ; 
Rex  V.  Newell  [i)  ;  Bastock  v.  Ridgway  ijc) ;  stats.  9  G.  1. 
c.  7.  5.  4<.,  12  G.  2.  c.  29.  s.  2.  It  is  not  considered  ne- 
cessary to  detail  the  arguments. 

Ci{r,  adv,  vult. 


[1842.] 

Price 

against 

QUARRELL. 


Lord  Denman  C.  J.  now  delivered  judgment. 

Whether  the  interests  connected  with  these  proceed- 
ings bear  any  fair  proportion  to  the  expence  and  trouble 
which  have  been  incurred,  it  is  useless  now  to  inquire. 
Questions  have  been  raised  and  are  submitted  to  us  for 
decision,  and  must,  therefore,  be  disposed  of.  That 


(a)  Cro.  Car.  92. 
(c)  2  Salh  50] . 
{e)  3  5.  §•  Ad.  910. 
(Ji)  8  East,  416. 
{k)  6  B,4:  C.  496. 


(6)  Cro.  Car.  394. 

(d)  1  T.  R.  374. 

{g)  Ant^,  p.  35.  note  (c). 

(i)  4  T.  R.  266. 


can 


788 


[CASE  IN  TRINITY  TERM 


[1842.] 


Price 

against 

QUARRELL. 


can  be  done  only  in  one  of  two  ways :  either  the  case 
must  be  sent  back  for  the  decision  of  a  jury,  the  proper 
tribunal  for  such  decision ;  or  the  Court  must  undertake 
a  duty,  somewhat  unusually,  and  perhaps  irregularly, 
cast  upon  it,  of  drawing  conclusions  from  facts.  We 
have  no  doubt  but  that  the  former  would  have  been  the 
more  regular  course.  We  undertake  the  latter,  how- 
ever, without  intending  thereby  to  create  a  precedent, 
in  order  to  save  the  great  additional  expence  which  a 
trial  must  unavoidably  occasion  to  the  parties. 

We  shall  somewhat  change  the  order  of  the  ques- 
tions, and  first  notice  the  second,  which  seems  to  have 
the  most  important  bearing  upon  the  matters  in  dispute, 
and  virtually  to  include  the  first. 

This  second  question  is  as  to  the  unity  of  SL  Andrew 
in  Pershore  and  Pensham,  or  their  separation  from  each 
other,  as  respects  the  maintenance  of  the  poor,  within 
the  meaning  of  stat.  1 3  &  14?  Car,  2.  c.  12.  s.  21. 

We  think  that  the  evidence,  both  as  to  quantity  and 
antiquity  (which  latter,  it  is  unnecessary  to  remark,  is 
very  material  in  such  cases),  preponderates  greatly  in 
favour  of  their  identity.  And  upon  this  point,  though 
a  very  large  mass  of  evidence  has  been  collected,  we 
do  not  consider  it  to  be  needful  to  enter  into  a  detailed 
examination  of  it,  inasmuch  as  there  is  a  perfect  agree- 
ment on  both  sides  as  to  one  point,  which  we  think  is 
decisive  of  the  question.  The  case  finds  that,  for  forty 
years  before  1835,  there  was  one  workhouse  situate  in 
St,  Andrew's^  for  the  use  of  the  poor  of  St,  Andrew's  and 
Pensham  jointly ;  and  that  "  the  poor  had  been  jointly 
and  indiscriminately  relieved  as  far  lack  as  can  he  traced 
'previously  to  that  period,"  So  that,  in  whatever  manner 
the  quota  of  two  thirds  for  one  district,  and  one  third 

for 
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for  the  other,  may  have  been  raised  by  each  (a  matter  [184«2.] 
which  we  do  not  consider  to  be  material),  the  xsohole. 

Prick 

when  raised,  constituted  one  fund  for  the  maintenance  against 

QUARRELL, 

of  the  poor.  This  has  always  been  deemed  the  leading 
consideration  in  questions  of  this  kind.  In  the  case  of 
jRex  V.  Newell  {a),  in  which,  from  the  appointment  for 
a  great  length  of  time,  if  not  immemorially,  of  a  lawful 
number  of  overseers  (and  not  as  here  so  frequently  of 
07ie),  and  from  separate  transactions,  the  two  districts 
had  so  much  the  appearance  of  having  been  distinct. 
Lord  Kenyan  in  giving  judgment,  selected  from  the 
case  the  following  passage.  "The  two  parts  of  the 
parish  "  "  have  paid,"  "  the  hamlet  three  eighths,  and 
the  borough  part  five  eighths,  of  the  whole  expences  in- 
curred by  the  poor  of  both  parts  of  the  parish ;  the 
whole  expences,  when  incurred,  being  computed  into  one 
integral  sum  and  "  the  overseers  of  each  part  have 
accounted  with  each  other."  He  then  adds,  "  Then  it 
appears  to  have  been  only  one  district,  affording  one 
integral  fund  for  the  poor  of  both  parishes ; "  and  his 
judgment  was  accordingly  in  favour  of  the  unity  of  the 
two  districts.  Mr.  Justice  Ashhurst  is  reported  to  have 
stated  his  opinion  thus ;  "  What  is  decisive  in  this 
case  is,  that  it  does  not  appear  that  these  districts  have 
ever  acted  separately,  but,  on  the  contrary  that  they 
have  had  one  joint  sum  for  the  poor  of  both  parts  of 
the  parishes,  and  that  they  have  settled  their  accounts 
at  the  end  of  the  year."  The  only  other  Judge  (Mr. 
Justice  Grose)  rested  his  judgment  mainly  on  the  same 
ground. 

The  same  question  again  came  into  consideration  in 

(a)  4  T.  i?.,266. 

r  '  ■ 

a  much 


QuARRELt. 
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[1842.]     a  much  subsequent  case  of  Bastock  v.  Ridgnxiay  (a), 

  That  was  an  issue  to  try  whether  the  hamlet  of  Single- 

asainst  borough  was  legally  separated  and  divided  from  the 
township  of  Great  Horwood^  in  the  county  of  Bucking- 
ham, for  the  relief  and  maintenance  of  the  poor.  The 
following  extract  from  the  judgment  of  Mr.  Justice 
Bayley  (6),  which  is  in  perfect  conformity  with  the  case 
above  quoted,  will  suffice  for  our  present  purpose. 

To  constitute  a  valid  separation  of  the  hamlet  and 
township,  there  ought  to  have  been  not  only  a  separate 
collection  of  funds,  but  a  separate  and  distinct  application 
of  the  funds  themselves ;  for  although  certain  propor- 
tions of  the  funds  may  have  been  collected  immemorially 
in  particular  districts  within  the  parish,  yet  if  they  all 
afterwards  constitute  one  entire  fund,  and  were  applied  to 
maintain  the  poor  of  the  parish  generally,  it  cannot  then 
be  said  of  that  parish,  that  by  reason  of  its  largeness  it 
could  not  have  the  benefit  of  the  statute  43  Eliz,^  The 
concluding  remarks  of  the  learned  Judge  apply  to  a 
parish  having  the  benefit  of  the  statute  of  Elizabeth. 
But  the  precise  question,  it  will  be  observed,  was  whe- 
ther one  district  was  legally  separated  and  divided  from 
another.  We  entirely  agree  and  are  fully  satisfied  with 
the  soundness  of  these  principles,  and  are  of  opinion 
that  they  dispose  of  the  second  question,  which  must, 
therefore,  be  answered  in  the  negative. 

It  follows  that  the  earlier  part  of  the  first  question 
must  be  answered  in  the  affirmative ;  for  we  have 
already  expressed  our  opinion  that  St,  Andrew's  Per- 
shore  and  Pensham  are  not  separated  for  the  main- 
tenance of  their  poor;  and,  when  we  find  it  stated 


(a)  6  B,  ^  C.  496. 


(6)  P.  504. 

(without 
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(without  any  thing  to  the  contrary)  that  each  of  the  [1842.] 
five  townships  (or  chapelries)  has  "  maintained  its  own  " 
poor,  without  ever  contributing  to  the  repairs  of  the  against 

QUARRELL. 

church  or  maintenance  of  the  poor  of  the  parish  of  St, 
A7idrew"  it  follows  that  our  answ^er  must  be  in  the 
affirmative  to  the  whole  question. 

We  do  not  perceive  that  the  third  question,  whe- 
ther the  five  enumerated  chapelries  at  the  time  of  the 
passing  the  statute  of  Elizabeth  were  reputed  parishes, 
has  any  very  material  bearing  upon  the  principal  point 
in  dispute.  That  they  all  existed  as  chapelries,  at  the 
period  in  question,  seems  to  be  placed  beyond  a  doubt. 
But,  when,  in  the  earlier  and  most  important  documents 
(the  endowment  in  1331,  the  terrier  of  1585,  which 
seems  to  have  been  very  accurately  and  minutely  drawn 
up,  and  the  parliamentary  survey),  they  are  all  so  clearly 
denominated  chapelries,  and  in  several  of  their  own 
private  documents  their  officers  are  called  by  themselves 
chapel'-w ardens,  we  see  no  reason  for  concluding,  and 
do  not  think,  that  they  had,  at  the  time  in  question, 
acquired  the  title  of  parishes  by  reputation. 

We  have  already  observed,  as  to  the  fourth  question, 
that  all  the  evidence  seems  to  lead  to  one  conclusion, 
viz.  that  each  of  the  five  chapelries  have  maintained 
their  own  poor  separately  from  the  time  of  passing  of 
the  statute  of  Elizabeth. 

As  to  the  fifth  question,  when  we  find  from  the  par- 
liamentary survey  that  the  curates  (as  they  are  there 
called)  of  the  chapelries  "are  respectively  appointed  by 
the  vicar  of  St.  Andrew"  and  that  in  the  instrument  of 
endowment,  and  the  terrier  before  referred  to,  they  are 
described  as  "  annexed  or  dependent,"  and  also  "  be- 
longing to  "  the  said  church,  we  do  not  think  that  any 
of  the  said  five  chapelries  "  were  ecclesiastically  sepa- 

VoL.  XII.  3  F  rated 
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rated  from,  and  wholly  independent  of,  the  mother 
church." 

Our  answer  to  the  second  (and  most  important)  ques- 
tion applies  in  a  great  degree  to  the  last.  Generally 
speaking,  when  questions  have  arisen  as  to  whether  any 
district  can  have  the  benefit  of  the  statute  of  Elizabeth, 
a  leading  principle  has  been  the  state  of  things  before. 
If  the  district  has  had  the  benefit,  it  has  always  (except 
there  may  have  been  some  important  change  in  the 
state  of  things)  been  considered  an  important  reason  for 
its  continuing  to  have  it.  "  These  "  "  circumstances  " 
(in  the  language  of  Mr.  Justice  Grose  in  the  case  first 
cited  («)  )  "  convince  me  that  this  parish  can  have,  and 
have  had  the  benefit  of  the  statute  of  Elizaheth^^  With- 
out, therefore,  entering  into  the  question  (which  it  is  not 
at  all  necessary  to  do)  how  far  a  district  may  be  now  sub- 
divided for  purposes  of  the  poor,  our  opinion,  as  before 
stated,  is,  that  Pensham  and  Pershore  have  jointly  main- 
tained their  poor ;  and  that  nothing  appears  in  the  case 
to  shew  that  they  cannot  continue  to  do  so.  Our  an- 
swer therefore  to  this,  the  last,  question  must  be  in  the 
affirmative. 

Verdict  to  be  entered  accordingly  {b), 

(a)  Rex  V.  Newell,  4  T.  R.  266.  273. 

(6)  On  the  last  day  of  tlie  same  term  (June  13th),  the  Court  made  the 
rule  absolute  for  quashing  the  order  of  justices  appointing  Pitcher  and 
Quarrell  overseers  for  the  hamlet  of  Pensham,  See  p.  40.,  ante.  The 
motion  to  quash,  there  mentioned,  was  made  in  Hilary  term,  1839; 
cause  was  shewn,  and  the  feigned  issue  directed,  in  the  ensuing  Trinity 
term. 


Wednesday, 
November  25th. 


Drury  against  Hounsfield. 
This  case  is  reported,  U  A,  E.lOl. 
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1840. 


MICHAELMAS  VACATION  (a). 


The  Queen  ao-ainst  The  Justices  of  Wiltshire.  Thursday, 

^  November  26th. 

A  RULE  was  obtained  in  last  Trimly  term,  calling  Where  an  ap- 

■^-^         ....  -  -  .        .  plication  is 

on  the  above  justices  to  shew  cause  why  a  certiorari  made  to  the 

petty  sessions 


should  not  issue  to  remove  into  this  Court  an  order  of     I  bastardy 

order,  under 
Stat.  2  &  3  Vict. 


the  quarter  sessions  of  the  county  of  Wilts,  for  the  pur-  ^"^^^ 


pose  of  quashing  it.  ^; 

*  1  o  tljg  putative 

The  order,  dated  Thursday  7th  April  1840,  recited  that  father  desires 

that  the  charge 

the  parish  of  Trowbridge  was  within  the  union  of  Melk-  should  be  heard 

1    1       •  r*   rr-       7    •         •       1  quarter 

sham  and  division  of  Trowbridge  in  the  said  county ;  sessions,  and 

that  it  had  been  duly  certified  to  the  court  of  quarter  bh^aThiniself 

sessions  that  at  a  petty  session,  held  at  Trowbridge  on  zan^ceTo^fppear 

17th  March  last  past,  the  guardians  of  the  poor  of  the  J!;nha''r'e"'nr 

said  union  informed  the  justices  in  petty  sessions  of  the  further  notice 

1      ^  need  be  given 

birth  of  a  male  bastard  child  that  had  become  charge-  to  him  before 

such  hearing. 

able  to  the  said  parish,  and  charged  one  John  Dyke     When  the 
with  being  the  putative  father,  and  applied  to  the  said  has  appeared 
justices  for  an  order  upon  the  said  J.  Dyke  to  reimburse  sessionsl^and, 
the  parish;  that  it  had  been  further  duly  certified  to  Tnf to^VfiTn't 
the  court  that  J.  Dyke,  having  had  due  notice  to  appear  J^o^^^g^  ^ai^de 

sired  the  jus- 
tices to  remit  the  charge  to  the  quarter  sessions,  and  duly  entered  into  recognizance,  he 
cannot  afterwards  object  to  the  want  of  such  notice  ;  for  the  appearance  and  proceedings 
at  the  petty  sessions  cure  the  defect. 

Under  stat.  2  &  3  Vict.  c.  85.,  the  guardians  of  an  union  are  proper  parties  to  apply  for 
an  order  in  a  bastardy  case. 

The  quarter  sessions  have  no  power,  under  4  &  5  W.  4.  c.  76.,  or  2  &  3  Vict.  c.  85.,  to 
adjudge  that  a  putative  father  shall  pay  the  costs  of  bringing  the  charge  before  the  court. 


(a)  Four  cases  of  this  vacation,  marked  S.,  are  reported  by  Edward 
Smirke,  Esq. 

F  2  at 
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1840.       at  the  said  petty  sessions,  was  then  personally  present 
thereat  in  pursuance  of  such  notice,  and,  havinsr  heard 

The  Queen  ^  ^      ^  '         '  & 

against       the  information,  application,  and  charge,  declared  to  the 

The  Justices  of         .  . 

Wiltshire,  justiccs  that  he  vvas  desirous  that  the  charge  should  be 
heard  and  determined  at  the  quarter  sessions;  that 
J.  Di/ke  did  thereupon  enter  into  a  recognizance,  with 
two  sufficient  sureties,  conditioned  personally  to  appear 
at  the  present  quarter  sessions,  and  there  to  answer  the 
charge,  to  abide  the  judgment  of  the  court,  and  to  pay 
all  costs  incurred  by  the  guardians  in  bringing  the 
charge  before  this  court,  in  case  &c. ;  that  thereupon 
the  justices  in  petty  sessions  did  not  proceed  further, 
but  transmitted  the  recognizance  to  the  clerk  of  the 
peace.  The  order  then  proceeded,  upon  due  proof  and 
examination  in  the  presence  and  hearing  of  J,  Ih/ke,  to 
adjudge  J,  Dyke  to  be  the  putative  father,  and  to  order 
that  he  do  forthwith  pay  to  the  said  guardians  the  sum 
of  expended  by  the  union  for  maintenance  and 
support  of  the  child,  and  such  weekly  sum  as  should  be 
weekly  expended  by  the  union  for  such  maintenance 
&c.  (not  exceeding  2s,  per  week)  until  the  child  at- 
tained the  age  of  seven  years,  if  it  so  long  lived  and 
continued  chargeable  to  the  parish  of  Trowbridge, 
There  was  a  further  order  on  J.  Tyylce  to  pay  the  guar- 
dians the  sum  of  52/.,  being  the  costs  incurred  by  them 
in  bringing  the  said  charge  before  the  court. 

It  further  appeared  upon  affidavit  that,  on  3d 
March  1840,  a  notice  was  signed  by  six  guardians, 
being  all  the  guardians  present  at  the  meeting,  ad- 
dressed to  J".  T>yke,  and  stating  their  intention  to  apply 
at  the  petty  sessions,  to  be  held  on  I7th  March  follow- 
ing, for  an  order  to  reimburse  the  parish  for  the  main- 
tenance of  the  child.     The  notice  was  served  on  Dyke 

on 
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on  the  9th  March.    On  the  17th  he  appeared  at  the  IS^O. 
petty  sessions  in  pursuance  of  the  notice.    It  was  not 

^  ^  _  The  Queen 

shewn  that  due  service  of  the  notice  had  been  proved  at  against 

.  .  The  Justices  of 

the  petty  sessions,  but  a  witness  was  in  attendance  there  Wiltshire. 
to  prove  it.  Dyke  made  no  objection  at  the  petty  ses- 
sions in  respect  of  the  notice,  or  the  want  of  it ;  but 
desired  that  the  charge  might  be  heard  at  the  quarter 
sessions,  and  entered  into  a  recognizance  as  recited  in 
the  order  of  sessions.  No  further  notice  was  given  to 
Dyke  by  the  guardians  before  the  hearing  of  the  charge 
by  the  justices  at  the  quarter  sessions.  The  union 
comprized  several  parishes,  each  of  which  was  charged 
and  contributed  separately  to  the  union  fund  in  pro- 
portion to  its  own  expences.  The  whole  number  of 
guardians  was  twenty,  besides  official  guardians. 

Sir  W,  W,  Follett  and  Hodges  now  shewed  cause. 
The  objection  to  the  order  of  justices  depends  on  the  con- 
struction put  upon  the  Poor  Law  Amendment  Act,  4  & 
5  W,  4.  c.  76.  sects.  72,  73.  as  amended  by  2  &  3  Vict 
c,  85.  By  the  first  act,  sect.  72.,  the  overseers  or 
guardians  of  any  parish,  or  the  guardians  of  any  union, 
may  apply  to  the  next  general  quarter  sessions  for  an 
order  upon  the  father ;  and  by  sect.  73.,  no  such  appli- 
cation shall  be  heard  at  the  sessions  unless  fourteen  days* 
notice  of  the  intended  application  shall  have  been  given 
to  the  person  charged,  under  the  hands  of  such  over- 
seers or  guardians.  Then  2  &  3  Vict,  c.  85.  s.  1.,  enacts 
that  the  guardians  of  the  parish  or  union,  or,  if  there 
are  no  guardians,  then  the  overseers  of  the  parish,  shall 
apply  to  the  petty  sessions,  and  not  to  the  quarter  ses- 
sions, for  the  order ;  and  all  the  enactments  of  the  fir^t 
act  are  to  apply  to  the  justices  in  petty  sessions,  except 
3  F  3  that 
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1840.  that  the  notice  need  not  be  given  more  than  seven  days, 
 '      instead  of  fourteen,  before  the  session  at  which  the 

The  Queen 

against      application  shall  be  heard.     Since  this  act,  the  only 

The  Justices  of        .  .     i  •     i         p  i        i    r         i  t 

WiLTSHiRK.    notice  required  is  that  ot  seven  days  before  the  applica- 
tion to  the  petty  sessions.    If  the  defendant  elects  to 
have  the  case  heard  before  the  quarter  sessions,  he 
enters  into  a  recognizance  to  appear  there,  and  any  fur- 
ther notice  is  evidently  superfluous,  and  none  is  there- 
fore required  by  the  statute.    \_Coleridge  J.  Suppose  the 
guardians  do  not  further  prosecute  their  charge  against 
him.]    He  is  at  all  events  bound  to  appear.    Then  as 
to  the  persons  by  whom  the  application  is  to  be  made, 
whatever  may  have  been  the  construction  of,  the  first 
act,  the  second  clearly  shews  that  the  guardians  are  the 
proper  parties  to  the   proceedings,  where  there  are 
guardians.    \_Coleridge  J.  referred  to  Heg,  v.  James  («)]. 
In  that  case,  the  Court  decided  that  the  overseers 
might  make  the  application,  and  Littledale  J.  was  of 
opinion  that  it  might  have  been  made  by  either  over- 
seers or  guardians.     It  is  objected  that  the  sessions 
could  not  award  costs,  but  stat.  2  &  3  Vict,  c,  85.  s,  3., 
by  requiring  the  defendant  to  bind  himself  to  pay  them, 
seems  to  imply  a  jurisdiction  to  order  payment.    At  all 
events,  this  defect  would  only  avoid  the  order  pro 
tanto ;  for  this  Court  is  not  bound  to  quash  it  altogether: 
Rex  V.  Sweet  (^),  Rex  v.  St,  Nicholas^  Leicester  (c). 

Slade  contra.  There  are  four  material  objections  to  the 
order,  which  appear  either  on  the  face  of  it,  or  upon  the 
affidavits.  First,  there  should  have  been  fourteen  days* 
notice  of  the  intention  of  the  guardians  to  be  heard  at 

(a)  10  A.  &^  E.  423.  \b)  9  East,  25. 

(c)  3         E.  79. 

the 


IN  THE  Fourth  Year  of  VICTORIA. 


797 


the  quarter  sessions.    Stat.  2  &  3  Vict,  c.  85.  s.  1.  makes  184-0. 
seven  days*  notice  sufl&cient,  so  far  as  regards  the  petty    ^,  ~ 

'  &  r     J      The  Queen 

sessions ;  but  stat.  4*  &i  5  TV,  4<,  c,  76.  s,  73,  remains  in  against 

The  Justices  of 

force  as  to  the  hearing  before  the  quarter  sessions,  Wiltshire. 
where  the  party  charged  elects  to  recur  to  that  act, 
just  as  if  the  last  act  had  never  been  made ;  stat.  2  & 
3  Vict,  c.  85.  s.  3.  [Lord  Deninan  C.  J.  Suppose  fewer 
than  fourteen  days  intervene  between  the  petty  and 
quarter  sessions  ?]  The  power  of  postponing  the  hear- 
ing to  the  quarter  sessions  "  next  but  one  ensuing  "  is 
given  by  sect.  3.  of  2  &  3  Vict,  85.  to  meet  such  a  case. 
[Coleridge  J.  Is  not  the  recognizance  equivalent  to 
notice  ?]  It  might  as  well  be  said,  that  under  stat.  4?  & 
5  W,  4.  c,  76.  s,  75.  a  recognizance  taken  from  a  puta- 
tive father,  who  is  suspected  of  an  intention  to  abscond, 
would  supersede  the  notice  required  by  that  act :  yet  in 
such  ease  it  would  plainly  be  necessary.  The  second 
objection  is  that  the  notice  of  March  3d  is  bad.  It  is  not 
even  by  a  majority  of  the  guardians  [a).  But,  in  fact,  it 
ought  to  have  been  by  the  overseers.  The  union  is  a 
simple  one,  and  not  one  in  which  the  parishes  constitute 
one  entire  district  for  the  purpose  of  rating  and  settle- 
ment, as  under  sections  33  and  34?  of  stat.  4&5  4.  c.  76. 
The  parties  interested  are  the  overseers  of  the  parish, 
which  is  distinctly  chargeable;  and  the  words  "overseers 
or  guardians,"  used  by  the  legislature,  must  be  referred 
to  those  cases  respectively  in  which  the  unions  are  in- 
complete or  complete.  Thirdly,  there  was  no  proof 
before  the  justices  at  petty  sessions  of  any  previous 
notice  at  all ;  nor  is  a  seven  days'  notice  stated  in  the 
order.    It  is  true,  that  "due  notice"  is  alleged;  but 

(a)  See  sect.  38.  of  4  &  5  W.  4.  c.  76.,  which  makes  three  guardians 
sufficient  to  constitute  a  board. 

3  F  4  that 
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1840.      that  is  not  sufficient;  Rex  \,  Croke  (a).    The  notice 
must  appear  to  be  a  good  one.  or  there  is  no  iuris- 

The  Queen  .  . 

against      dictiou  ,*  and,  unless  the  jurisdiction  of  the  petty  ses- 

The  Justices  of    .  ^^  r        i    i     ^  •  i  i 

Wiltshire,    sions  was  well  founded,  the  quarter  sessions  had  none ; 

and  the  defect  is  one  that  makes  the  order  itself  a 
nullity ;  Regina  v.  The  Justices  of  Hampshire  (b).  Lastly, 
as  to  the  adjudication  of  costs,  no  power  of  this  sort  is 
given  by  either  act,  nor  have  the  justices  any  such 
power  at  common  law.  The  only  remedy  is  to  estreat 
the  recognizance. 

Lord  Denman  C.  J.  Several  objections  have  been 
made  to  the  order  of  sessions.  First,  it  is  said  that 
fourteen  days'  notice  of  the  intention  to  apply  to  the 
quarter  sessions  is  still  required.  But  it  is  evident  that, 
by  Stat.  2  &  3  Vict.  c.  85.,  the  justices  in  petty  sessions 
have  a  discretion  to  remit  the  hearing  to  the  next  quarter 
sessions,  though  the  interval  may  be  less  than  fourteen 
days.  It  cannot  therefore  be  supposed  that  such  notice 
was  still  to  be  given,  nor  is  there,  in  fact,  any 
good  reason  why  it  should  be  given.  Next,  as  to  the 
parties  to  the  notice,  we  held  in  Regina  v.  James  {c}  that 
a  notice  under  the  first  act  was  sufficient  when  signed 
by  the  overseers ;  so  here  the  language  of  the  act  will 
enable  us  to  hold  that  it  is  sufficient  when  given  by  the 
guardians.  As  to  the  want  of  proof  of  the  seven  days' 
notice  required  by  the  last  act,  it  is  enough  to  say  that 
the  defendant  appeared  before  the  petty  sessions,  and 
did  not  insist  on  the  want  of  notice,  but  declared  his 
desire  to  have  the  charge  remitted  to  the  quarter 
sessions.    Then,  as  to  the  award  of  costs,  the  omission 

(a)  Cotvp.  26.30.  (b)  9  DowL  P.  C.  111. 

(c)  10  A.  ^  E.  423. 

in 
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in  the  act  to  give  the  justices  the  power  to  order  pay-  1840. 
ment  of  them  was  probably  inadvertent :  but  it  is  not 

^  '  The  Queen 

given.    The  order,  however,  is  divisible,  and  must  be  against 

^  '      ^  The  Justices  of 

quashed  only  as  to  that  part  of  it.  Wiltshihe. 

LiTTLEDALE  J.  It  must  appear  that  due  application 
has  been  made  to  the  petty  sessions ;  and,  unless  made 
by  the  proper  persons,  it  is  a  nullity.  But  the  guardians 
are  authorised  by  both  acts  to  make  it.  It  is  said  that 
the  overseers  are  the  parties  interested,  and  not  the 
guardians.  Perhaps  this  may  be  so  in  the  result ;  but 
the  guardians  are,  at  all  events,  immediately  interested, 
and  here  the  order  itself  shews  that  the  funds  of  the  union 
had,  in  the  first  instance,  been  charged  with  the  main- 
tenance of  the  child.  Then  as  to  the  want  of  notice, 
none  is  required  for  the  hearing  at  the  quarter  sessions. 
The  defendant,  being  charged  before  the  petty  sessions, 
chooses  to  take  the  case  to  the  quarter  sessions.  It  is 
a  voluntary  option  on  his  part,  and  not  an  appeal. 
From  that  time  the  guardians  are  bound  to  follov/  up 
the  case,  and  no  further  notice  is  required  by  the  act, 
or  can  be  necessary  for  the  defendant's  benefit.  Any 
objection,  that  might  have  been  made  to  the  want  of 
seven  days'  notice,  was  waived  by  his  appearance,  and 
by  the  steps  taken  by  him  before  the  justices  in  petty 
sessions,  which  fully  appear  on  the  face  of  the  order, 
even  supposing  the  m^re  allegation  of  "  due  notice  " 
to  be  insufficient.  As  to  the  costs,  I  think  the  court 
had  no  power  to  adjudicate  upon  them. 

,  Williams  J.  Appearance,  without  objection,  always 
cures  the  want  of  a  summons,  when  required.  So  here, 
the  want  of  due  notice,  supposing  none  to  have  been 
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1840.      given,  was  cured  by  what  took  place  at  the  sessions; 
'      and  then  the  recognizance,  bv  securing  the  defendant's 

The  QuEEK  ^  . 

against  appearance  at  the  quarter  sessions,  make  any  further 
The  Justices  of  ^  ; 

Wiltshire,  notice  Superfluous.  As  to  the  proper  parties  to  the 
application,  Regina  v.  James  (a)  does  not  shew  that  it 
may  not  be  made  by  the  guardians  as  well  as  by  the 
overseers. 

Coleridge  J.  There  are  two  objections  on  the 
ground  of  notice.  First,  that  no  sufficient  notice  is  set 
forth,  to  appear  at  the  petty  sessions.  The  answer  to 
this  is,  that  the  party  has  appeared,  and,  without  object- 
ing to  the  want  of  notice,  has  elected  to  have  the  case 
sent  to  the  next  quarter  sessions,  and  entered  into  a  re- 
cognizance accordingly.  Now  this  cures  the  want  of 
notice,  and  makes  it  unnecessary  to  consider  whether 
there  was  one  in  fact,  or  whether  it  is  sufficiently  stated 
in  the  order.  The  other  objection  is,  that  no  fourteen 
days'  notice  was  given,  or  is  alleged.  But  stat.  4  &  5  ^.4. 
c.  76.  is  repealed  as  to  this  notice.  That  act,  sects.  72,  73, 
directed  application  to  be  made  to  the  quarter  sessions 
after  fourteen  days'  notice  of  it.  The  first  section  of 
2  &  3  VicL  c.  85.  enacts,  that  thereafter  "  it  shall  not  be 
lawful  to  make  any  such  application  to  any  court  of 
general  quarter  sessions."  The  guardians,  therefore, 
are  not  acting  under  the  original  statute,  but  under 
the  last,  with  which  they  have  duly  complied.  Then 
it  is  said  to  be  shewn  by  the  affidavits,  and  the  order, 
that  the  notice  was  by  the  wrong  parties,  and  was  not 
properly  signed  even  by  the  guardians.  If  the  want  of 
notice  has  been  cured  by  appearance,  the  objection  falls 

(a)  10  J.  §■  E.  423. 


to 
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to  the  ground  unless  the  application  itself  ought  to  1840. 
have  been  made  by  the  overseers.     But  in  Retina  v. 

*^  *  The  Queen 

James  (a)  the  Court  appears  to  have  thought  that  an  ap-  against 

.  .   .     1  The  Justices  of 

plication  by  the  guardians,  even  under  the  original  act,  Wiltshire. 
would  have  been  sufficient.  I  entertain  some  doubt 
whether,  in  that  case,  the  guardians  were  not  the  proper 
parties  to  the  proceeding.  I  should  have  inclined  to 
construe  that  act  reddendo  singula  singulis.  But,  at 
all  events,  under  stat.  2  &  3  VicL  c.  85.  the  guardians 
are  proper  parties ;  and,  in  this  case,  the  fund  of  the 
union  appears  to  have  been  charged.  With  respect  to 
the  costs  of  the  application,  sect.  73  of  stat.  4  &  5  W.  4-. 
c.  76.  authorizes  the  justices  to  order  payment  of  them 
by  the  overseers  or  guardians  where  the  application  is 
unsuccessful,  but  has  not  provided  for  the  event  of  an 
opposite  decision. 

S.  Rule  absolute  for  certiorari. 


(a)  10  ^.  §•  E.  423. 
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N^eniber^nh.  Eardley  agatust  Law,  one  of  the  registered 
Public  Officers  of  the  Imperial  Bank  of 
England. 


^IR  W.  TV.  FOLLETT,  in  last  Trinity  term,  obtained 
a  rule  calling  upon  the  defendant  and  Robert  Har- 
rop  and  Henry  Pershouse  to  shew  cause  why  a  scire 
facias  on  the  judgment  obtained  by  the  plaintiff  in  this 
cause  should  not  issue  against  Harrop  and  Pershouse, 
as  members  of  the  copartnership  of  the  Imperial  Bank 
of  England, 

vThe  application  was  grounded  on  stat.  7  G.  4.  c,  46. 
("  for  the  better  regulating  copartnerships  of  certain 
bankers  in  England"  &c.),  which,  by  sect.  13,  enacts, 
"  That  execution  upon  any  judgment  in  any  action 
obtained  against  any  public  officer  for  the  time  being 
of  any  such  corporation  or  copartnership  carrying  on 
the  business  of  banking  under  the  provisions  of  this 
act,  whether  as  plaintiff  or  defendant,  may  be  issued 
against  any  member  or  members  for  the  time  being  of 
such  corporation  or  copartnership;  and  that  in  case 
any  such  execution  against  any  member  or  members 
for  the  time  being  of  any  such  corporation  or  co- 
partnership shall  be  ineffectual  for  obtaining  payment 

banking  com- 
pany, who  sulTered  judgment  by  default,  and  execution  had  thereupon  issued,  to  which 
nulla  bona  was  returned ;  and  it  appeared  that  the  banking  company  had  stopped  pay- 
ment, that  several  executions  had  issued  against  the  registered  officers,  and  thirty  of  the 
members  had  become  bankrupt,  and  plaintiff  deposed  that  there  were  not,  to  his  knowledge, 
goods  of  any  of  the  present  members  on  which  a  levy  could  be  made,  and  that  he  had  used 
every  means  in  his  power  to  gain  information  as  to  their  present  solvency,  and  believed 
thdt  execution  against  them  would  be  ineffectual ;  but  it  was  sworn  on  the  other  side  (on 
information  and  belief)  that  there  were  then  131  members  of  the  copartnership,  and  that 
several  of  them  (among  whom  were  sixteen  mentioned  by  name)  were  fully  solvent,  and 
that  the  company  had  assets  :  — 

Held  that  sufficient  ground  was  not  shewn  for  a  scire  facias  against  former  members. 

and 


Under  stat. 
7  G.  4.  c.  46. 
s.  13.,  a  party 
moving  for  a 
scire  facias  in 
order  to  have 
execution 
against  former 
members  of  a 
banking  com- 
pany, on  a 
judgment 
against  the  re- 
gistered officer, 
must  shew  that 
he  has  made 
substantial  and 
bona  fide  en- 
deavours to  ob- 
tain an  avail- 
able execution 
against  the 
present  mem- 
bers ;  and  the 
Court  will  de- 
cide, on  the 
motion,  whe- 
ther sufficient 
diligence  has 
been  used  in 
the  particular 
case. 

Where  the 
plaintiff  had 
only  sued  a 
registered 
officer  of  the 
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and  satisfaction  of  the  amount  of  such  judgment,  it  1840. 
shall  be  lawful  for  the  party  or  parties  so  havincj  ob-  ~ 

r      J  »  Eakdley 

tained  judgment  against  such  public  officer  for  the  time  against 

Law. 

being  to  issue  execution  against  any  person  or  persons 
who  was  or  were  a  member  or  members  of  such  cor- 
poration or  copartnership  at  the  time  when  the  con- 
tract or  contracts  or  engagement  or  engagements  in 
which  such  judgment  may  have  been  obtained  was  or 
were  entered  into,  or  became  a  member  at  any  time 
before  such  contracts  or  enffajiements  were  executed, 
or  was  a  member  at  the  time  of  the  judgment  obtained : 
provided  always,  that  no  such  execution  as  last  men- 
tioned shall  be  issued  without  leave  first  granted,  on 
motion  in  open  Court,  by  the  Court  in  which  such 
judgment  shall  have  been  obtained,  and  when  motion 
shall  be  made  on  notice  to  the  person  or  persons  sought 
to  be  charged,  nor  after  the  expiration  of  three  years 
next  after  any  such  person  or  persons  shall  have  ceased 
to  be  a  member  or  members  of  such  corporation  or 
copartnership." 

The  plaintiff'  in  this  case,  having  a  claim  against  the 
Imperial  Bank  for  deposits  made  by  him  in  Ma?/  1838 
and  March  1839,  brought  an  action  for  recovery  of  the 
same  against  the  defendant  Law  as  one  of  the  public 
officers  of  the  company.  Law  suffered  judgment  by  de- 
fault, which  was  entered  up,  June  1st,  1840;  and  a  fi.  fa. 
issued,  to  which  the  return  was  nulla  bona.  The  pre- 
sent motion  was  then  made  against  Pershouse  and  Hav' 
rop,  who  had  become  shareholders  in  the  bank  in  1836, 
and  were  named  as  members  of  the  company  in  the  re- 
turns delivered  at  the  Stamp  Office  in  that  year,  and  in 
April  1838,  pursuant  to  stat.  7  G.  4-.  c.  46.  ss.  4,  5. 
Their  names  were  omitted  in  the  return  of  1839;  but 

they 
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J  840.  they  not  were  mentioned  as  having  ceased  to  be  mem- 
■  bers  in  any  of  the  returns  dehvered  under  sect.  8 ;  of  all 

Eardley 

against       which,  as  well  as  of  the  returns  under  sect.  4,  copies 

Law. 

were  annexed  to  the  affidavits  in  support  of  the  rule.  It 
was  also  stated  that  their  names  still  remained  on  the 
company's  books.  The  plaintiff  deposed  that  the  bank 
had  suspended  its  payments  in  April  1839,  that  his 
debt  still  continued  unpaid,  and  that  he  did  not  believe 
the  defendant  Law  had  any  property  out  of  which  it 
could  be  levied.    He  further  stated  as  follows. 

"  That  he  has  been  informed  and  believes  that  several 
executions  have  been  issued  in  actions  commenced  by 
creditors  of  the  said  copartnership  against  the  public 
officers  thereof,  under  which,  or  some  or  one  of  which, 
the  goods  and  effects  of  the  above  named  defendant, 
Hichard  Law,  and  also  the  goods  of  the  said  copartner- 
ship, have  been  seized  and  sold  ;  and  there  are  not,  to  the 
knowledge  or  belief  of  this  deponent,  any  goods,  pro- 
perty, or  effects  belonging  to  the  present  members  of 
the  said  copartnership,  or  any  or  either  of  them,  whose 
names  or  name  are  or  is  included  in  the  account  or 
return  delivered  to  the  stamp  office  in  or  about  the 
month  of  April  1839,  and  hereinafter  mentioned,  or 
whose  names  or  name  are  or  is  mentioned  in  any  sub- 
sequent return  to  the  said  stamp  office  by  the  said  co- 
partnership, which  can,  by  virtue  of  any  execution  which 
might  be  issued  in  this  action  against  any  member  or 
members  of  the  said  copartnership  for  the  time  being, 
be  seized  or  sold  to  satisfy  the  debt  and  costs  owing 
to  this  deponent  upon  the  said  judgment  obtained  in 
this  action,  or  any  part  thereof.  And  he  has  been  in- 
formed and  believes  that  of  the  persons  who  are 
members  of  the  said  copartnership  for  the  time  being, 

in 
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in  number  about  («)  ,  upwards  of  thirty  1840. 

have  been  declared  bankrupts,  and  the  respective  fiats 

Eardley 

issued  against  them  are  now  in  prosecution.  And  agai7ist 
this  deponent  further  saith  that  he  has  made  dih'gent 
inquiry  and  used  every  means  in  his  power  to  acquire 
information  respecting  the  solvency  and  circumstances 
of  the  members  for  the  time  being  of  the  said  co- 
partnership, whose  names  are  included  in  the  returns 
delivered  to  and  registered  at  the  stamp  office  by  the 
said  copartnership  in  and  subsequent  to  the  month  of 
Jpril  1839;  and  this  deponent  verily  believes  that  any 
execution  against  them,  or  any  of  them,  upon  the  said 
judgment,  would  be  wholly  ineffectual  for  obtaining 
payment  or  satisfaction  of  the  amount  of  such  judg- 
ment." 

In  opposition  to  the  rule,  Pershoiise  made  affidavit 
that  he  was  not  and  never  had  been  a  member  of  the 
copartnership  called  the  Imperial  Bank  of  England,  and 
that,  if  his  name  was  inserted  in  the  stamp  office  returns 
as  a  member,  it  had  been  done  without  his  sanction  or 
knowledge.  That  his  name  did  not  appear  in  any  re- 
turn subsequent  to  that  of  April  1838.  That  the  return 
of  April  1st,  1839,  contains  the  names*of  132  persons, 
and  the  return  of  April  1840  those  of  131  persons,  as 
members  of  the  copartnership.  That  several  of  them 
have  become  bankrupts :  "  and  he  is  informed  and 
believes  that  several  of  them  the  said  bankrupts,  and 
in  particular  several  of  them  who  were  directors  of  the 
bank,  possess  property  much  more  than  sufficient  for 
the  payment  of  their  private  debts ;  and  he  verily  be- 
lieves that  some  of  them  have  become  bankrupts  with  a 

(a)  This  was  left  blank  in  the  original  affidavit. 

view 
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1840.  view  of  obtaining  a  discharge  from  the  liabilities  of  the 
~~"  said  bank :  but  this  deponent  is  informed  and  believes, 

iiARDLEY 

against       after  making  careful  enquiries  into  the  fact,  that  there 

Law. 

are  now  divers  members  of  or  partners  concerned  or 
engaged  in  the  said  bank,  whose  names  are  included  in 
the  said  returns  made  in  April  1839  and  April  1840 
respectively  as  aforesaid,  who  are  solvent  and  respon- 
sible, and  fully  able  to  meet  and  pay  the  amount  alleged 
to  be  owing  upon  the  judgment  recovered  in  this  action 
as  stated  in  the  affidavit  of  the  above  named  plaintiff, 
sworn,"  &c.  "  from  which  alone  this  deponent  has  any 
knowledge  of  the  said  action  or  the  cause  thereof,  or  the 
judgment  recovered  therein."  And  "  that  the  follow- 
ing are  some  of  the  persons  whose  names  are  included 
in  the  said  last  mentioned  returns  respectively,  and  who 
are,  as  this  deponent  is  informed  and  verily  believes, 
solvent  and  responsible,  and  able  to  pay  the  said  amount 
so  alleged  to  be  owing  upon  the  said  judgment  as  afore- 
said, namely,"  &c.  (the  names  of  sixteen  persons,  with 
their  residences,  were  then  set  forth.)  And  he  stated 
his  information  and  belief  that  there  was  property  of 
the  present  shareholders,  as  well  those  last  enumerated 
as  others,  which  might  be  taken  under  an  execution  is- 
sued in  this  action  against  them,  and  that  such  execution 
would  effectually  satisfy  the  judgment :  and  that  there 
were  premises  and  property  of  the  company  available  to 
the  creditors,  to  more  than  the  amount  of  the  present 
claim.  He  also  alleged  his  belief  that  the  plaintiff  and 
other  creditors  of  the  bank  were  acting  in  concert  with 
the  shareholders  or  some  of  them  to  enforce  contribu- 
tion from  persons  who  had  been  improperly  returned  to 
the  stamp  office  as  partners. 

No  statement  was  added  on  the  part  of  Harrop, 

Cresswell 
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Crcsswell  and  Crompton  now  shewed  cause.    Pers-  1840. 
house's  affidavit  shews  that  he  never  was  a  partner  in  the  " 

Eardley 

Imperial  Bank.     [Lord  Denman  C.  J.    Is  not  that  against 

Law. 

matter  of  defence  ?J    It  involves  the  authority  of  the 
Court  to  grant  the  sci.  fa.    By  stat.  7  G.  4.  c,  46.  s.  ]  3., 
when  judgment  is  obtained  against  the  pubhc  officer, 
execution  may  issue  at  once  against  any  member  for  the 
time  being,  that  is,  any  person  who  at  the  time  of  suing 
out  execution  is  a  member  ;  and,  in  case  any  such  execu- 
tion against  any  member  or  members  for  the  time  being 
of  any  such  corporation  or  copartnership  shall  be  in- 
effijctual  for  obtaining  payment"  &c.,  execution  may  be 
issued  against  any  person  who  was  a  member  when  the 
contract  sued  upon  was  entered  into,  or  before  it  was 
executed,  or  when  the  judgment  was  obtained,  but  not 
"  without  leave  first  granted,  on  motion  in  open  court." 
The  meaning  of  the  clause  is,  that  a  plaintiff  shall  first 
exhaust  the  means  of  remedy  against  the  partners  for 
the  time  being,  as  the  persons  primarily  liable  :  those 
remedies  failing,  his  recourse  is  to  be,  in  the  second 
place,  against  the  persons  who  were  members  when  the 
debt  was  contracted  or  judgment  obtained.    And  the  - 
course  of  proceeding  against  them  is  by,  scire  facias; 
Bosanquet  v.  RaiisJord[a).    Here  the  plaintiff  is  not 
in  a  condition  to  proceed  against  former  members. 
The  affidavits  shew  that  there  are  present  members 
in  solvent  circumstances,  to  whom  recourse  has  not 
been  had.    [Coleridge  J.    Do  you  say  that  there  must 
be  a  series  of  executions  to  exhaust  the  list  of  pre- 
sent members?]    If  such  an  inconvenience  arises,  it 
results  from  the  statute  itself.    On  the  other  hand,  it 


(a)  U  A.  ^  E.  520. 

Vol.  XII. 


See  Ransford  v.  Bosanquet,  p.  813.  post. 

3  G  cannot 
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1840.      cannot  have  been  contemplated  that  a  judgment  and 


EardLey 


execution  against  one  party,  who  may  be  a  pauper, 

againxt  followed  bv  a  return  of  nulla  bona,  should  discharge 
Law.  ■  ^ 

all  the  present  shareholders.    It  may  not,  however,  be 

necessary  to  issue  execution  against  all.  \_Littledale  J. 
Perhaps  it  may  be  enough  if  the  Court  be  satisfied  by 
what  has  been  done  that  there  was,  bona  fide,  no  remedy 
to  be  expected  against  any  of  the  present  members.]  In 
Cross  V.  Law  [a)  Lord  Abinger  said  :  "  It  appears  to  me, 
and  I  believe  that  is  the  opinion  of  the  Court,  that  the 
construction  of  the  thirteenth  clause  of  the  statute  must 
be  taken  to  be  this  : — that  the  party  who  wishes  to  pro- 
ceed upon  the  judgment  against  one  of  the  members  of 
the  company  not  on  the  record,  if  he  be  a  member  at 
the  time  of  the  judgment  and  execution,  would  have  a 
right  to  his  scire  facias  without  an  application  to  the 
Court;  but  if  the  members  against  whom  he  should 
sue  out  execution  should  prove  to  be  insolvent,  he  may 
then  apply  to  the  Court,  so  as  to  fix  the  original 
members  at  the  time  the  contract  was  made,  and  make 
them  still  liable;  in  that  case,  he  must  come  to  the 
Court  to  have  his  scire  facias."  And  Alderson  B. 
added :  "  It  is  proper  that  the  Court  should  see  that 
there  has  been  a  bona  fide  attempt  made  to  fix  all  the 
members  of  the  company  for  the  time  being  before  any 
execution  be  allowed  to  go  against  members  not  in  that 
condition."  In  this  case,  there  has  been  no  execution 
against  the  persons  who  were  members  when  the 
debt  was  contracted  or  judgment  obtained.  The  pro- 
ceeding against  the  public  officer  is  not  an  execution 
against  those  parties,  or  any  of  them,  within  the  mean- 
Co)  6  M,  Si;  W.  217.  ' 


ing 
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ing  of  the  act.  Har'wood  v.  Law  {a)  is  not  an  authority 
to  the  contrary.  The  defendant  there,  though  he  was 
the  public  officer,  was  considered,  for  the  purposes  of 
the  case,  as  a  member  of  the  copartnership  at  the  time 
of  execution,  and  not  merely  as  the  nominal  defendant 
under  sect.  9. 

Wightman,  contra.  The  objection  raised  would  throw 
insurmountable  difficulties  in  the  way  of  creditors. 
When  the  plaintiff  made  his  deposits,  Pershouse  and 
Harrop  were  on  the  stamp  office  returns  as  partners  in 
the  company ;  it  does  not  even  appear  that  they  have 
ceased  to  be  so.  It  is  no  hardship  on  them  that  a  scire 
facias  should  issue,  under  which  they  may  allege  any 
matter  of  defence  considered  available.  {Littledale  J. 
They  may  dispute  their  having  been  partners ;  but 
could  they  shew  that  there  are  solvent  partners  who 
might  have  been  proceeded  against  ?]  The  legislature 
cannot  have  meant  that  such  a  question  should  be  tried 
on  the  mere  suggestion  of  parties  shewing  cause. 
\_Littledale  J.  They  may  call  on  you  to  shew  that  you 
have  made  a  bon^  fide  attempt  to  procure  an  available 
execution.]  It  might  in  the  same  manner  be  contended, 
even  by  a  person  admitting  himself  to  be  a  partner,  that 
proceedings  had  not  been  taken  in  the  first  instance 
against  the  most  solvent  party.  \_Coleridge  J.  Are  not 
you  called  upon  to  shew  that  you  have  made  some  at- 
tempt to  obtain  satisfaction  from  the  persons  now  part- 
ners. It  appears  only  that  you  have  proceeded  against  an 
insolvent.]  All  the  members  may  prove  to  be  so  on  en- 
quiry :  and  to  be  called  upon  to  make  such  an  investiga- 


1840. 


(a)  7  M.8f  IV.  203. 
3  G  2 
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1840.  tion  is  an  undue  disadvantage  thrown  upon  the  creditor. 
■  Inquiries  have  in  fact  been  made.    [Colerids^e  J.  If  vou 

Eardley  ^  t>  J 

against       had  Stated  that  you  had  made  inquiry  and  found  the 

Law. 

parties  now  proceeded  against  the  most  solvent,  the 
case  would  be  different.]  The  law  is  satisfied  if  the 
plaintiff  selects,  in  the  first  instance,  a  person  who  is 
certainly  a  member  of  the  partnership,  and  may  or  may 
not  be  solvent.  ^Coleridge  J.  If  the  proceeding  you 
have  taken  be  regular,  the  first  execution  becomes  a 
mere  form.]  If  it  be  not  regular,  the  creditor  is  sub- 
jected to  insuperable  difficulties.  The  Court  has  a  dis- 
cretion to  exercise  on  motions  of  this  kind,  and  will  not 
impose  such  rigid  terms.  If  the  proceeding  were  taken 
against  persons  now  partners,  it  may  be  that  they  were 
no  parties  to  the  contracting  of  the  debt.  [Lord  Den- 
man  C.  J.  They  take  the  liability  on  themselves.  Cole- 
ridge J.  And  it  may  be  said  on  the  other  hand  that,  in 
the  proceeding  which  has  been  adopted,  persons  who 
had  left  the  firm  could  not  be  primarily  liable,  because 
they  could  not  be  parties  to  the  defence.] 

Lord  Denman  C.  J.  I  agree  in  the  opinions  of  Lord 
Abifiger  C.  B.  and  Alderson  B.  («),  which  have  been  cited 
from  Cross  v.  Laiso  [a] ;  and  the  question  is,  whether, 
according  to  the  construction  there  adopted,  there 
be  sufficient  reason  for  granting  a  scire  facias  against 
persons  who  have  ceased  to  be  members  of  the  bank,  ' 
at  what  period  we  do  not  know.  There  might  be  cruel 
injustice  in  such  a  proceeding.  If  the  plaintiff  here 
could  have  said,  *'  I  have  sued  those  members  of  the 
company  whom  I  bona  fide  believed  most  solvent;"  or, 
"  I  have  sued  only  one,  but  on  full  enquiry  I  am 

(a)  6  M.  Sf  Jr.  217.  223. 
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satisfied  that  I  could  not  proceed  against  another  widi  1840. 
any  chance  of  success;"  the  case  would  have  been  vcr\^ 

"  Eardlev 

different.    But  he  selects  the  registered  officer,  a  person  against 

Law. 

notoriously  in  a  state  of  insolvency,  and  issues  execu- 
tion against  him,  there  being  at  the  time  a  hundred 
and  thirty  other  members  of  the  copartnership  who 
are  not  shewn  to  be  insolvent;  and  many  of  whom, 
according  to  the  statements  in  opposition  to  the  rule, 
are  able  to  pay  the  debt.  I  think,  therefore,  that  the 
scire  facias  ouG;ht  not  to  issue. 

LiTTLEDALE  J.  The  Statute  7  G.  4.  c.  16.  s.  13.  says 
that,  on  judgment  being  obtained  against  the  registered 
officer  of  a  company  within  the  act,  execution  shall  issue 
against  any  member  or  members  for  the  time  being. 
It  is  not  considered  right,  in  the  first  instance,  that 
persons  formerly  partners,  but  who  have  left  the  com- 
pany, should  continue  always  liable.  But  they  are  not 
wholly  discharged:  for,  if  the  debt  cannot  be  levied  on 
those  who  remain  members,  the  former  members  may 
be  subjected  to  execution  by  leave  of  the  Court  on 
motion ;  which  motion,  it  is  now  settled,  in  the  case  of 
persons  not  parties  to  the  record,  must  be  for  a  scire 
facias.  To  ground  such  an  application  against  those 
parties,  it  must  be  shewn  that  proper  proceedings  have 
been  taken  against  some  who  are  actually  members. 
Here  no  step  has  been  taken  but  against  the  registered 
officer,  who  was  insolvent;  and  as  to  him  it  is  not 
shewn  that  any  previous  enquiry  was  made :  the  sheriff's 
return  of  nulla  bona  is  considered  sufficient.  1  do  not 
say  that  it  is  necessary  to  proceed  to  execution  against 
all  the  continuing  members;  but  enough  has  not  been 
done  here;  and  the  rule  must  therefore  be  discharged. 

3  G  3  Williams 
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184?0»  Williams  J.    The  Court  is  not  called  upon  to  say 

how  much  diligence  should  be  exerted  in  a  case  of  this 

Eardley 

against       kind,  but  ouly  whether  enough  has  been  used  here. 

And  I  think  nothing  is  shewn  by  this  plaintiff  to  war- 
rant such  an  exercise  of  our  discretion  as  he  calls  for. 


Coleridge  J.  The  statute  distinguishes  between  the 
class  of  persons  primarily  and  the  class  secondarily  liable. 
The  last  are  to  be  called  upon  only  after  certain  pro- 
ceedings have  been  taken  against  the  first.  Mr.  Wight- 
man  was  compelled  to  admit  that,  according  to  his  view, 
the  proceedings  against  the  first  were  to  be  taken  almost 
pro  forma.  But  that  stultifies  the  act.  It  is  clear  that, 
for  proceeding  against  the  second  class  of  persons,  leave 
must  be  obtained  from  the  Court;  but  if,  to  warrant  the 
proceeding,  a  formal  act  only,  and  nothing  substantial, 
were  required,  the  provision  as  to  leave  would  be  un- 
necessary. Something  real  must  have  been  done,  and 
bona  fide,  before  a  plaintiff  can  ask  for  his  remedy 
against  the  persons  secondarily  liable :  it  is  sufficient  to 
lay  down  this,  without  saying  what  may  be  the  mini- 
mum. 

Rule  discharged,  without  costs  (a). 


(a)  See  the  next  case. 


[CASE  IN  HILARY  VACATION.] 
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The  following  case  may  conveniently  be  added  here. 

IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Ransford,  one  of  the  Public  Officers  of  the 

Leamington  Bank,  against  Bosanquet  and  fs42j^ 
Others. 

^HE  defendants  in  error  declared  against  the  plain-  Held  by  the 

tiff  in  error  (described  as  one  of  the  public  officers  chequer  Cham- 
of  and  for  certain  persons  united  in  copartnership  and  error°"har' 
carrvinff  on  the  trade  or  business  of  bankers  in  Eiidand.  where  judg- 

•J     c3  a         '  ment  has  been 

in  the  name  of  the  Leamington  Bank  &c.)  in  assumpsit  obtained 

against  the 

on  a  promissory  note  indorsed  by  the  company  to  the  public  officer 

of  a  banking 

plaintiffs ;  also  for  money  lent,  and  on  an  account  stated,  company,  sued 
The  plaintiff  in  error  (defendant  below)  suffered  judg-  under^stat! 
ment  {July  28th,  1838)  by  cognovit  actionem.  I  9.',  the^proper 

Suororestion,  and  award  of  execution,  as    follows.  ^^y^^- 

00  '  '  ceedmg  to  exe- 

"  And  hereupon  on  the  12th  day  of  J//?z^,  a.d.  1839,  cutif".  under 

sects*  12*  13>9 

the  plaintiffs  suggest  and  give  the  Court  here  to  under-  against  a  part- 
ner, not  being 

stand  and  be  informed  that,  before  and  at  the  time  of  such  officer,  is 

I         •   •  n    A  •  1    •     1  T-  7       T-»  T  ^^^^^  facias, 

the  givmg  or  the  said  judgment,  Jo/in  Burnett^  Jane  not  suggestion. 
Coppock,^*  &c.  (naming  several  others)  ,     were,  and  from      leave  of  the 

thence  hitherto  have  been  and  still  are,  severally  and  afterjudc^^e^t' 

respectively  members  of  the  said  society  or  copartner-  ^gf  "^^  *he 

J  J  ir  public  officer, 

ship  lately  carryingr  on  the  business  of  banking  under  ^  suggestion 

,  ,  ,  had  been  placed 

the  provisions  of  the  said  statute :  and  hereupon  the  on  the  record 

that  -A.  and  B. 
were  partners 

in  the  company,  and  an  award  of  execution  had  been  thereupon  entered  against  A.  and 
B.,  the  court  of  error  set  aside  the  award  of  execution. 

The  writ  of  error  prayed  that  the  judgment  and.  award  of  execution  might  be  reversed, 
annulled  &c.    The  court  reversed  it  as  to  the  award  of  execution,  affirming  the  rest. 

3  G  4  plaintiffs 
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[1842.]     plaintiffs  pray  that  execution  may  be  awarded  to  them 
on  the  said  iudsment  against  the  said  John  BurnetL" 

Ransforh  J      O  O  5 

against       &c.  (names  of  the  parties),  "  and  it  is  granted  to  them 

BOSANQUET. 

accordingly,  returnable  immediately  after  the  execution 
thereof." 

The  defendant  below  brought  error  in  the  Exchequer 
Chamber,  assigning  for  causes  of  error,  as  to  the  judg- 
ment and  award  of  execution,  "  that  judgment  was 
given,  and  execution  awarded,  against  the  said  John 
Burnett,'^  &c.,  "  without  the  last-mentioned  persons  or 
any  of  them  appearing  in  the  said  Court  of  our  Lady 
the  Queen  before  the  Queen  herself,  or  being  summoned 
to  appear  therein,  or  having  any  notice  of  the  said  pro- 
ceedings, or  opportunity  of  disputing  the  same  or  either 
of  them,  or  any  part  thereof."  Also  that  the  declaration 
and  the  matters  therein  contained  were  not  sufficient 
&c.  Prayer,  that  the  judgment  and  award  of  execution 
for  the  errors  aforesaid  &c.  may  be  reversed,  annulled, 
&c. ;  and  that  the  said  John  Burnett  &c.  may  be  restored 
to  all  things  which  they  have,  or  either  of  them  has,  lost 
by  occasion  of  the  said  judgment  and  award  of  execu- 
tion ;  and  that  the  defendants  in  error  may  rejoin  &c. 

Plea  to  the  assignment  of  errors,  alleging,  in  sub- 
stance, that,  after  the  judgment  against  Ransford,  and 
before  award  of  execution,  rules  were  granted  in  the 
Court  of  Queen's  Bench,  Januart/  30th  and  May  8th, 
1839,  (a)  authorizing  the  plaintiffs  below  to  enter  a  sug- 
gestion as  above  stated  against  the  said  John  Burnett 
&c.,  which  suggestion  was  accordingly  entered,  and  exe- 
cution was  afterwards  sued  out  in  pursuance  of  the  judg- 
ment and  suggestion.  Facts  were  also  stated  as  to  the 
levy,  and  bankruptcy  of  one  of  the  last  mentioned  par- 
ties, which  need  not  be  set  forth. 

(a)  See  U  A.  ^  E.  526.,  note  (b)  to  Bosanquel  v.  Eansford. 

Special 
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Special  demurrer,  assigning  for  causes,  that  the  plea 
had  no  proper  commencement  or  conclusion,  nor  any 
prayer  of  judgment ;  that  the  form,  and  some  of  the 
matters,  of  the  plea,  left  it  doubtful  whether  the  Court 
was  desired  to  bar  the  writ  of  error,  or  to  affirm  the 
judgment  and  award  of  execution ;  and  other  grounds, 
which  it  is  unnecessary  to  state.  Joinder. 

The  demurrer  now  came  on  for  argument  in  the 
Exchequer  Chamber,  before  Tindal  C.  J.,  ErsJtine  and 
Maule,  Js.,  and  ParJvC,  Alder soji,  Gurney,  and  Rolfe,  Bs. 

Cowling,  for  the  plaintiff  in  error,  relied  principally 
on  the  objection  that  execution  had  been  awarded 
against  persons  not  originally  parties  to  the  record, 
without  a  scire  facias :  and  he  cited,  on  this  point, 
Bosanquet  v.  Ransford  («),  Cross  v.  Law  {h\  and  Whit- 
tenhury  v.  LiOw  (c).  lAlderson  B.  mentioned  Harwood 
V.  Law  {d).']  It  does  not  appear  that  the  suggestion  was 
supported  by  affidavit,  or  that  the  parties  named  had 
any  opportunity  of  answering ;  nor  does  the  suggestion 
state  that  the  matter  alleged  in  it  was  not  denied.  As 
to  the  judgment  to  be  given  by  this  Court,  he  cited 
Street  v.  Hop]cinso7i  [e). 

Bidt,  contra,  being  called  upon  by  the  Court,  said 
that  he  had  looked  into  the  four  cases  cited  on  the  prin- 
cipal point,  and  could  not  contend  against  their  autho' 
rity ;  and  that  he  could  find  none  for  introducing  new 
parties  on  the  record  unless  by  scire  facias.  He  as- 
sumed that  this  Court  felt  no  doubt  on  the  point. 
[  Tindal  C.  J.  No.  Parke  B.  The  Court  has  none. 
And  this  decision  is  consistent  with  the  general  rule, 

(a)  11  J.      E.  520.  (6)  6  M.  §•  W.  217. 

(c)  6  New  Ca.  345.  (rf)  7  AT-  §•  W,  203. 

(e)  Ca.  temp.  Hard.  K.  B,  345.    S.  C.  2  Stra.  1055. 

that 
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[1 84?2.]     that  a  person  not  party  to  the  record  shall  not  be  affected 
1^      without  a  scire  facias.]    Then  the  iiidefment  will 

Ransford  jo 

against       be  reversed,  but  only  as  to  the  award  of  execution. 

BOSANQUET. 


Per  Curiam, 


Judgment  affirmed,  except  as  to  the 
execution;  reversed  as  to  that;  the 
several  parties,  Burnett  &c.,  to  be 
restored  to  all  things  &c. 


28.h.        The  Queen  against  Todd  and  Others. 

The  owner  of  appeal  affaiust  a  rate  made  for  the  relief  of  the 

certain  lands,  ^  *■  " 

and  of  mines  poor  of  the  township  of  Middleton  in  Teesdale  in 

therein,  de*- 

raised  for  years  the  county  of  Durham,  the  sessions  confirmed  the  order, 
mines  and        subject  to  the  Opinion  of  this  Court  on  the  following 

veins  of  lead 

and  other  ore,  Case. 

sdfa^right'of       ^^^^  appellants,  who  were  rated  inhabitants  of  the 

entermg  to  view  g^j^j  township,  in  their  notice  of  appeal  stated  their 

the  premises ;  '  ^  ^ 

the  lessee        objection  to  the  rate  to  be,  that  the  overseers  had 

yielding,  pay- 
ing, and  ren-     omitted  to  rate  the  Duke  of  Cleveland  as  occupier  of 

deling  to  hira  •     i      i  p  ' 

a  full  fifth  part  Certain  lands  and  tenements,  that  is  to  say,  of  certam 

or  other  ore  ^^ad  ore,  and  other  ore,  within  the  township.  The 

dme  gotten°by  I^^^e  of  Cleveland  is  not  an  inhabitant  of  the  town- 

the  lessee,  well  gj^j     y^^^  jg  ggiggj             wastes  therein,  and  of  the 

cleansed,  ' 

dressed,  mines  and  minerals  within  and  under  the  same,  as 

washed,  and 

made  mer*       tenant  for  life,  with  leasing  powers.    By  indenture  of 

chantable  and 

fit  for  smelting,  lease,  Juue  1836,  the  duke  demised  to  the  Governor 
the* lessee,' to  be  and  Company  for  smelting  lead  with  pit  coal  and  sea 

ddivGrGci  cleric* 

of  all  de-         coal  all  the  lead  mines  or  groves,  veins,  rakes,  strings, 

ductions*  For 

the  purpose  of  preparing  the  ore  for  delivery  according  to  the  terms  of  the  lease,  it  had 
to  undergo  a  laborious  and  expensive  process,  by  which  foreign  substances  were  removed, 
but  the  character  of  the  ore  was  not  otherwise  altered  : 

Held,  that  the  lessor  was  rateable  to  the  relief  of  the  poor  in  respect  of  the  ore  delivered 
to  him  under  the  above  d-emise. 

and 
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and  flats  of  lead  and  other  ore  opened  or  to  be  opened,  1840. 
situate,  lying,  and  being  within  certain  specified  districts 

Th6  Queen 

within  the  said  township,  together  with  full  power  for  against 

Todd. 

the  said  Governor  and  Company,  with  miners  and  other 
workmen,  to  enter  into  and  upon  the  land  and  ground 
within  the  limits  and  bounds  therein  described,  and 
there  to  search  for,  dig,  work,  sink,  drive,  and  make 
groves,  shafts,  sumps,  drifts,  way-gates,  and  levels,  and 
to  alter,  erect,  and  build  any  engines  and  other  works, 
and  to  use  all  other  ways  and  means  for  the  finding, 
winning,  working,  and  getting  any  such  lead  or  other 
ore,  and  to  do  all  other  things  necessary  for  working  the 
said  mines,  and  also  sufficient  ground  room  for  laying  the 
earth,  rubbish,  and  ore  raised,  with  rights  of  way  over 
the  wastes  or  inclosed  lands  &c.  adjoining  the  demised 
premises,  and  liberty  to  build  thereon  houses,  cottages, 
bingsteads,  forges,  store-houses,  and  other  buildings 
for  the  use  of  the  workmen,  and  for  cleansing,  washing, 
and  dressing  the  ore  found  and  raised,  (saving  and  re- 
serving to  the  said  duke,  his  heirs  and  assigns,  full 
liberty  to  enter  into  and  upon  the  demised  premises  to 
view  the  same) ;  to  have  and  to  hold  the  said  mines 
and  veins  of  lead  or  other  ore,  and  all  other  the  said 
liberties  &c.  thereby  demised  unto  the  said  governor 
and  company,  their  successors  and  assigns,  for  the  term 
of  twenty-one  years,  yielding,  paying,  rendering,  and 
delivering  unto  the  said  duke,  his  heirs  &c.,  one  full 
fifth  part,  share,  and  proportion  of  all  the  lead  or  other 
ore  which  should,  from  time  to  time,  during  the  term, 
be  won,  wrought,  raised,  or  gotten  out  of  the  demised 
premises,  well  and  sufficiently  cleansed,  dressed,  washed, 
and  made  merchantable  and  fit  for  the  smelting  mill, 
at  the  costs  and  charges  of  the  said  governor  &c.,  to  be 

delivered 
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1840.       delivered  at  the  bingsteads  upon  the  premises,  when  the 
same  should  be  dressed  and  washed  as  aforesaid,  clear 

The  Queen 

against       of  all  deductions  or  abatements  on  any  account  what- 

TODD. 

soever,  before  any  part  of  the  other  four  fifth  parts  of 
the  said  ore  should  be  carried  away,  smelted,  or  con- 
verted to  any  other  use  whatsoever  without  the  con- 
sent of  the  lessor,  his  heirs  or  assigns,  or  his  or  their 
agent.  And  it  was  thereby  further  agreed,  that,  before 
the  ore,  or  any  part  thereof,  so  wrought  &c.,  should  be 
carried  away,  or  converted  to  any  other  use  or  uses,  the 
same  should  be  weighed,  and  the  said  one  full  fifth  part 
thereof  so  well  washed,  dressed,  made  merchantable, 
and  fit  for  smelting,  should  be  delivered  at  or  upon  the 
bingsteads  or  weighing  places  from  time  to  time  to  be 
used  or  made  at  the  said  mines,  to  such  person  as  should 
from  time  to  time  be  appointed  by  the  duke,  his  heirs 
&c.  The  lease  contained  covenants,  securing  the 
Governor  and  Company  in  the  enjoyment  of  their  mine, 
and  binding  them  to  render  to  the  duke  his  full  fifth 
part  of  the  lead  or  other  ore  well  and  sufficiently  cleansed 
&c.,  and  fit  for  the  smelting  mill,  to  be  weighed  at  the 
costs  and  charges  of  the  lessees. 

During  the  period  for  which  the  rate  was  made  the 
Duke  of  Cleveland  received  in  the  township  from  the 
Governor  and  Company,  and  disposed  of,  one  fifth  part 
of  all  the  ore  raised  by  them  from  the  demised  mines. 
The  ore,  before  delivery  under  the  lease,  had  to  undergo 
a  very  laborious  and  expensive  process  in  being  bruised, 
dressed,  and  made  merchantable  and  fit  for  smelting, 
by  which  all  foreign  substances  were  separated  from  the 
ore,  but  the  character  of  the  ore  was  not  otherwise 
altered. 

Upon  these  facts  the  appellants  contended  that  the 

duke 
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duke  was  rateable  as  an  occupier  of  land  within  the  IS^O. 
township,  but  the  sessions  held  that  he  was  not  rateable,    ^,  ^ 

The  Queen 

If  this  Court  should  be  of  opinion  that  he  was.  the  rate  agamst 

*  Todd. 

was  to  be  amended  by  inserting  the  duke's  name  in  the 
rate  as  an  occupier  of  land  in  the  township  of  an  annual 
value  as  agreed  between  the  parties. 

Sir  W.  W.  Follett,  StarJcie,  and  Granger^  in  support 
of  the  order  of  sessions.  The  Duke  of  Cleveland  is 
not  an  inhabitant  or  resident  within  the  township,  and 
is  therefore  not  rateable  as  such,  but  only  as  occupier,  if 
at  all.  But  in  fact  he  is  not  occupier  of  any  thing.  His 
profits  derived  from  the  mine  are  those  due  to  him  only 
as  landlord.  The  rule  is  thus  stated  in  1  Nolan's  Poor 
Laws,  148.  4th  ed.  "  If  the  owner  puts  himself  out 
of  possession  of  the  mine  altogether,  standing  towards 
the  workers  of  the  mine  in  the  relation  of  landlord  to 
a  tenant,  whether  he  reserves  to  himself  a  nominal  rent, 
or  a  portion  of  the  mineral  in  its  manufactured  state,  as 
for  instance,  so  much  melted  lead,  neither  the  owner  nor 
his  lessee  are  held  rateable."  Here  there  is  an  absolute 
demise  of  all  the  mines  and  minerals  with  a  liberty  of 
entry  to  view  the  workings,  and  a  reserved  rent  in  the 
form  of  one  fifth  part  of  the  mineral,  in  an  improved 
state  and  shape  very  different  from  its  condition  when 
first  detached  from  the  mine.  If  the  reserved  mineral 
is  to  be  regarded  as  an  exception  from  the  demised  pre- 
mises, then  there  is  no  reason  why  it  should  not  be  as 
much  exempted  from  rateability  as  the  part  demised. 
But  it  is  not  an  exception.  An  exception  is  always 
of  something  in  esse  at  the  time  of  the  demise,  and  the 
thing  excepted  never  passes  out  of  the  lessor  ;  "  semper 
cum  eo  est,  et  semper  fuit;"  Co.  Lit.  4<7  a.  Sheppard's 

Touchstone, 


t 
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1840.       Touchstone,  77,  78.     But  here  the  mineral  rendered 
"      has  undergone  an  expensive  process  in  the  hands  of 

The  Queen  ^  ^  \ 

against  the  lessee,  which  has  altered  its  form,  value,  and,  to 
a  certain  degree,  its  character.  In  that  form  it  never 
existed  in,  and  therefore  never  was  excepted  by,  the 
lessor.  If  the  mineral  to  be  rendered  were  really  ex- 
cepted, the  lessor  would  have  an  implied  right  to  enter 
and  take  it  when  properly  dressed;  19  Vin.  Ab,  132. 
Resermtion  (U)  pi.  6.;  whereas  the  parties  have  clearly 
contemplated  only  a  right  of  entry  to  view  the  mines. 
A  lease  of  a  coal  mine,  excepting  the  profits ;  or  a 
lease  of  twenty  acres  excepting  one  acre,  not  shewing 
which ;  are  mentioned  as  void  exceptions  by  Sheppard, 
p.  79.,  and  are,  on  principle,  not  unlike  the  present 
case,  if  it  is  to  be  treated  as  one  of  exception.  The 
cases,  which  will  be  referred  to  on  the  other  side,  are 
distinguishable.  JEtexv,  The  Bishop  of  Rochestef  {a)  was 
no  decision  on  this  point,  for  there  no  ore  had  been 
raised.  In  Rex  v.  Pomfret  (b),  the  metal,  rendered  by 
the  lessee,  was  produced  "  by  a  laborious  and  expen- 
sive process  "  from  the  natural  ore,  and  was  therefore 
held  not  rateable  in  the  hands  of  the  landlord.  In  Rex 
V.  St.  Austell  (c),  there  was  no  absolute  demise  of  the 
mine,  but  only  a  grant  of  a  liberty  to  dig  and  search 
for  tin  ore.  Rex  v.  Tremayne  (d)  is  in  favour  of  the 
exemption  of  the  landlord,  though  the  ore  was  com- 
muted for  a  certain  sum  per  ton.  In  Regina  v.  Crease  (e) 
the  toll  tin,  there  held  subject  to  a  rate,  is  not  stated  to 
have  been  at  all  altered  in  its  character  or  to  have  un- 
dergone any  expensive  process,  but  to  have  been  ren- 
dered as  "  one  tenth  part  of  the  tin  gained.'* 

(a)  12  East,  353.  (h)  5  M.  ^  S.  139. 

(c)  5  B.  ^  Aid.  693.  {d)  4  B.  Sj-  Ad.  162. 

(e)  U  A.  ^  E.  677. 

Cressx<oell 
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Cressisoell  and  Ingham  contra.    The  Court  is  bound  1840. 
by  the  cases  cited  in  Retina  v.  Crease  (a)  and  there  ^ 

''  ^  ^  The  Queen 

confirmed.  This  case  is  not  distinnjuishable.  The  ore  against 
undergoes  the  same  process  that  it  did  in  Rex  v.  Sl  Au- 
stell (b).  Nothing  is  added  to  it,  or  mixed  with  it;  nor  is 
it  smelted,  or  reduced  to  any  other  state  than  that  of  ore. 
The  passage,  cited  from  Co,  Lit,  47.«.,  to  shew  that  this 
is  not  an  exception,  was  relied  on  by  Lord  Ellenh'orough 
in  Rex  v.  Pomfret  (c)  to  prove  an  opposite  proposition. 
It  is  not  the  less  an  exception  of  part  of  the  mineral  be- 
cause all  the  rest  is  not  taken  ;  nor  is  the  owner  less  a 
rateable  occupier  of  the  ore  because  he  cannot  enter  to 
take  it  before  it  is  separated,  or  bring  an  action  of  tres- 
pass for  breaking  and  entering  his  land  or  his  mine.  Ac- 
cording to  the  argument  on  the  other  side  the  exception 
is  void,  and  the  duke  is  entitled  to  nothing  at  all  from 
his  lessee.  But  there  is  no  objection,  in  point  of  law,  to 
a  reservation  of  part  of  the  ore  of  a  demised  mine  ;  and 
the  reservation  gives  to  the  lessor  such  an  interest  in 
the  specific  produce  of  the  land  as  makes  a  rateable  occu- 
pier of  a  tenement  according  to  adjudged  cases.  [The 
argument  was  then  stopped  by  the  Court.] 

Lord  Denman  C.  J.  We  are  all  of  opinion  that  the 
Duke  of  Cleveland  is  a  rateable  occupier  within  the 
statute  4-3  Eliz,  c.  2. 

S.  Order  of  sessions  quashed,  and  rate  to  be 

amended. 


(a)  \\  A.  ^  E.  677. 
(c)  5  M.  ^  S.  1 39. 


{b)  5  B.  cf  Aid.  693. 
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Saturday/,  Queen  V,  Thc  Inhabitants  of  Preston. 

November  28  th 

A  pauper,  born  f\  N  appeal  agaiiist  an   order  for  the  removal  of 

in  England  oi  V/  . 

Insh  parents  An7i  Minto,  the  wife  of  Daniel  Minto,  and  their 

settlement"in  three  children,  from  the  township  of  Great  Bolton  in 

^Ires'^bfrth  borough  of  Bolton,  La7icashire,  to  the  township  of 

there"to"which  ^^^^^^^^  i^^  ^he  same  county,  the  sessions  confirmed  the 

he  and  his  order  subject  to  a  special  case.    The  removal  was  made 

lamily  may  be 

removed  after    on  the  ground  that  Daniel  Minto  had  a  birth  settlement 

his  emancipa- 
tion.  Stat.'3&  in  Preston.    Pie  was  born  in  the  township  of  Preston  of 

4      4.  c.  40. 

does  not  affect  Irish  parents,  who  were  both  resident  there  at  the  time 
set^ement."^  ^i^  birth,  and  for~  some  years  afterwards ;  but  they 
subsequently  removed  to  Manchester  where  they  con- 
tinued to  dwell.  Neither  of  them  ever  had  a  settlement  in 
England,  Datiiel  Minto  married  the  pauper  Ann  Minto 
at  Manchester  in  1832,  and  the  children,  removed  under 
the  order  appealed  against,  were  their  legitimate  chil- 
dren. For  some  time  after  his  marriage  he  continued 
to  reside  in  Manchester  with  his  wife,  apart  from  his  pa- 
rents. He  then  quitted  Manchester  with  his  wife  and 
.  family,  and  went  to  reside  in  Great  Bolton,  where  they 
lived  together  until  four  months  before  the  order  of  re- 
moval, when  he  absconded,  leaving  his  wife  and  family 
chargeable  to  Great  Bolton,  Upon  this  state  of  facts 
the  court  decided  that  D.  Minto  had  a  birth  settlement 
in  Preston ;  and  confirmed  the  order.  If  the  Sessions 
were  right  in  that  decision,  their  order  was  to  be  con- 
firmed ;  if  not,  their  order,  as  well  as  the  original  order, 
to  be  quashed. 


Bere 
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Bere  and  Wortley,  in  support  of  the  order  of  sessions. 
The  cases  decided  upon  the  construction  of  stat.  59  G.3. 
c,  12.  are  applicable  to  the  latest  act  on  the  subject,  3  & 
4  W,  4.  c.  40.,  for  the  removal  of  poor  persons  born 
in  Ireland  &c.,  and  chargeable  to  parishes  in  England^ 
continued  and  amended  by  stats.  7  4.  &  1  VicU 
c,  10.  and  3  &  4  VicL  c,  27.  Hex  v.  Great  Cladon  {a) 
shews  that  neither  statute  takes  effect  when  the  pauper 
himself  is  not  removeable  to  Ireland,  Here  the  pauper's 
husband  was  emancipated,  and  formed  no  part  of  his 
parents'  family.  Subject  to  the  rule  that  wives  and  un- 
emancipated  children  are  to  be  removed  with  the  head 
of  the  family,  the  children  of  Irish  parents,  born  in  this 
country,  are  settled  at  their  place  of  birth.  This  rule 
reconciles  Rex  v.  Great  Clacton  (a).  Rex  v.  Cotting- 
liam  (b),  Rex  v.  Be?iett  (c).  Rex  v.  Leeds  (d),  Rex  v. 
Whitehaven  (<?),  and  Rex  v.  Mile  End  Old  Tomi  (g). 

Cowling,  contra.  The  effect  of  the  statute  is  to  pre- 
vent such  children  of  an  Irishman^  as  have  "  not  gained 
a  settlement  in  England"  from  having  a  birth  settlement. 
They  therefore  remain  casual  poor,  like  their  parent, 
unless  the  maiden  settlement  of  their  mother  can  be 
found ;  Rex  v.  Cottingham  {h)»  Rex  v.  Mile  End  Old 
Tomi  (g)  is  in  point,  and  the  judgment  of  the  court 
there  (p.  203.)  is  an  authority  for  the  general  rule  that 
"  birth,  in  such  a  case,  gives  no  settlement."  Neither 
Rex  v.  Clacton  (a\  nor  Rex  v.  Whitehaven  {e)  were  much 
discussed;  and  the  latter  case  was  not  regarded  as  an 
authority  in  Rex  v.  Mile  End  Old  Tom  {g), 

(a)  3  ^.  ^  uild,  410.  (6)  7  B.     C.  615. 

(c)  2  B.  Sc  Ad,  712.  (d)  4  i?.  §•  Aid.  498. 

(e)  5  B.  cl  Aid.  720.  (g)  4  A.  8^  E.  196. 

Vol.  XII.  S  H  Lord 


1840. 

The  Queen 
against 

The  Inhabit- 
ants of 

PRESTOX. 
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Lord  Denman  C.  J.  Rex  v.  Great  Clacton  {a),  is  in 
point;  and  Rex  v.  Mile  End  Old  Tow?i(b)  is  not  op- 
posed to  that  case.    The  order  must  be  confirmed. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE  Js.  Con- 
curred. 

S.  Order  of  sessions  confirmed. 


(a)  S  B.Sj-  Aid,  410. 


(h)  4  A.     K  196. 


saturdat/,       The  QuEEN  agaifist  The  Inhabitants  of  St. 

November  28th.  n  /r  * 

Mary  Abbot  s,  Kensington. 


appeal  against  a  rate,  made  in  pursuance  of  stats. 
17  G.  3.  c.  64'.5  and  7  G.  4.  c.  cxiii.  (local  and  per- 


A  company, 
incorporated  by 
statute  (2  & 

had^power^to'^'  soual,  public),  upon  the  General  Cemetery  Company,  for 
fOT  thrpurpose        relief  of  the  poor  of  the  parish  of  St  Mary  Abhofs, 

of  a  cemetery, 


to  make  vaults 
and  catacombs 
in  it,  and  to 
sell,  in  perpe- 
tuity or  for  a 
term,  the  ex- 
clusive right  of 
burial  therein, 
subject  to  the 
rules  and  regu- 
lations of  the 
company,  and 


Kensington^  in  the  county  of  Middlesex,  as  occupiers  of 
"lands  and  buildings"  at  Ke?isallGreen  in  the  said  parish, 
laying  the  rateable  value  at  2000/.,  the  sessions  amended 
the  rate  by  reducing  the  value  to  444/.  185.,  subject  to 
the  opinion  of  this  Court  upon  the  following  case. 

The  General  Cemetery  Company  are  incorporated  by 
Stat.  2  &  3  J^.  4.  c.  ex.  (local  and  personal,  public),  by 
buriafSes  to^  which  they  are  empowered  to  purchase  land,  and  to 
them.   They    lay  out  and  euclose  a  cemetery,  to  erect  a  chapel  for  the 

were  bound  to  ^ 

keep  the  build-  reception  of  the  dead  before  interment  and  for  the 

walls,  and  pui'pose  of  performing  the  burial  service  according  to 

thrceraetery  ^^e  rites  of  the  established  church,  and  also  such 

in  repair. 

Held,  that  the  company  were  liable  to  be  rated  to  the  relief  of  the  poor  as  occupiers  of 
the  whole  cemetery,  though  they  had,  in  fact,  sold  in  perpetuity  the  exclusive  right  of  burial 
in  the  vaults,  catacombs,  Sec.  made  by  them ;  had  ceased  to  exercise  any  act  of  ownership 
over  them  after  the  sale  ;  and  had  delivered  the  keys  to  the  purchasers. 

Held  also,  that  the  profits,  arising  from  such  sales,  ought  to  be  included  in  the  rateable 
value  of  the  cemetery, 

porches, 
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porches,  colonnades,  catacombs,  vaults  for  private  and 
public  burials,  and  other  buildings  for  such  pur- 
poses as  they  may  think  proper.  The  capital  re- 
quisite is  directed  to  be  raised  by  the  issue  of  trans- 
ferrable  shares,  and  the  profits  at  certain  periods  are  to 
be  divided  among  the  shareholders.  By  sect.  43,  the 
company  are  authorised,  from  time  to  time,  to  sell  and 
dispose  of,  to  any  persons  who  may  be  willing  to  pur- 
chase the  same,  and  at  such  prices  or  sums,  and  under 
such  regulations,  restrictions,  and  conditions  as  the 
company  shall  think  proper  to  require,  the  exclusive 
right  of  interment  either  in  perpetuity  or  for  a  limited 
period  in  any  of  the  vaults,  catacombs  &c.,  and  places 
of  burial  so  erected  or  made  by  the  company ;  and  also 
the  right  and  privilege  of  making  any  family  or  other 
vault,  catacomb  &c.,  or  place  of  burial,  with  the  ex- 
clusive right  of  interment  therein,  either  in  perpetuity 
or  for  a  limited  period ;  and  also  the  right  or  privilege 
of  single  interment  in  any  of  the  vaults  &c.  constructed 
by  the  company,  or  in  the  open  ground  of  the  cemetery ; 
and  also  of  erecting  any  monument  or  cenotaph  in  the 
cemetery,  or  any  tablet,  inscription  &c.,  on  the  walls  of 
the  chapel  or  other  place  appropriated  for  their  re- 
ception ;  and  of  placing  any  grave  stone,  slab  &c.,  upon 
any  grave  in  the  cemetery.  By  sect.  45,  the  conveyance 
of  the  exclusive  riorht  of  burial  in  all  such  vaults  Sec, 
and  of  the  right  of  erecting  family  vaults  &c.,  with  the 
exclusive  right  of  burial  therein,  in  perpetuity  or  for  a 
limited  period,  and  of  erecting  monuments  or  cenotaphs, 
shall  be  under  the  common  seal  of  the  said  company.  A 
form  of  conveyance  is  given  by  sect.  45  of  the  act,  and  it  is 
declared,  "  that  every  such  conveyance  so  made  shall  be 
good  and  sufficient  both  at  law  and  in  equity,  without 
3  H  2  words 
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The  Queen 
against 

The  Inhabit- 
ants of 
St.  Mary 
Abbot's, 

Kensington. 


words  of  inheritance,  limitation,  or  representation,  to 
vest  the  exclusive  right  of  burial  or  interment  in  the 
catacomb  or  vault  described  therein,  or  to  be  erected 
or  made  in  pursuance  thereof,  in  the  person  or  persons 
purchasing  the  same,  and  his  or  their  personal  repre- 
sentatives, legatees,  or  assigns  in  perpetuity,  or  for  the 
period  agreed  upon,  vi^ithout  any  faculty  whatever, 
subject  to  the  payment  of  such  fees  as  may  be,  by  the 
rules  and  regulations  of  the  said  company,  from  time  to 
time  payable  upon  the  interment  of  any  corpse  in  such 
vault  or  cemetery,  and  subject  also  to  such  rules,  orders, 
and  regulations  as  shall,  from  time  to  time,  be  made  by 
the  said  company  for  the  better  regulation  of  the  said 
cemetery,  and  the  vaults  and  catacombs  thereof."  By 
sect.  44,  the  company  is  bound  to  keep  the  cemetery, 
chapel,  and  several  buildings  therein,  the  external  walls 
and  fences,  and  all  other  parts  of  the  same,^  in  complete 
repair. 

Under  this  act  the  company  purchased  land,  and 
erected  the  buildings  for  which  they  are  rated.  They 
prepared  the  greater  portion  of  the  ground  for  the  pur- 
poses of  a  cemetery,  in  which  interments  take  place  as 
in  common  burial  grounds.  They  also  made  catacombs 
and  vaults,  which  are  wholly  unproductive  until  disposed 
of  under  the  act ;  but  many  are  annually  disposed  of  in 
perpetuity,  according  to  the  form  of  conveyance  given 
by  the  statute,  and  for  the  uses  therein  set  forth.  Cer- 
tain portions  of  the  ground  have  also  been  annually 
disposed  of,  by  the  statutable  conveyance,  for  family 
graves.  The  purchasers  of  the  vaults  have  had  the 
keys  delivered  to  them,  after  closing  them  up  as  di- 
rected by  sect.  43 ;  and  have  done  all  requisite  repairs, 
the  company  never  exercising  any  act  of  ownership  in 

respect 
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respect  of  them  after  such  sales;  but,  at  each  subse-  1840. 
quent  interment  in  the  family  vaults  thus  sold,  they 
charge  various  fees  for  the  services  of  the  minister,  clerk, 


The  QuKEN 

against 
The  Inhabit- 

SeXtOn  &C.  ants  of 

The  rate  in  question  was  founded  upon  the  principle  ^ABBor's^ 
that  the  company  were  liable  to  be  rated  for  the  pro-  ^^^s^^'^'^"^- 
duce  of  the  ground  so  sold  or  disposed  of  for  family 
graves,  and  for  the  catacombs  and  vaults  so  sold  or  dis- 
posed of  during  each  year  for  the  purpose  of  burial,  after 
deducting  therefrom  all  the  expense  of  building  the  ca- 
tacombs and  vaults,  and  all  other  expenses  attendant  on 
preparing  them  for  use ;  and  also  to  be  rated  upon  all 
the  fees  paid  for  the  services  of  the  clergyman,  clerk, 
sexton,  &c.  (deducting  therefrom  the  stipends  paid  by 
the  company  to  them,  and  all  other  necessary  expenses 
upon  such  interments) ;  and  likewise  upon  all  fees  due 
on  common  interments  where  no  rights  in  perpetuity 
or  for  a  term  had  been  granted ;  and  upon  the  herbage 
growing  in  the  cemetery.  The  appellants  contended 
that  the  company  were  not  rateable  in  respect  of  the 
produce  of  the  family  graves,  catacombs,  &c.  so  sold  or 
disposed  of  during  each  year ;  but  only  upon  the  fees 
paid  upon  all  burials  therein,  and  upon  common  inter- 
ments (deducting  the  aforesaid  stipends  and  necessary 
expenses),  in  addition  to  the  herbage  as  before  men- 
tioned. If  the  Court  should  be  of  opinion  that  the 
company  were  rateable  for  the  sums  received  by  them 
in  respect  of  the  sales  for  family  graves,  catacombs,  and 
vaults,  then  the  original  rate  was  to  be  confirmed.  But, 
if  the  Court  should  be  opinion  that  the  company  were 
only  rateable  in  respect  of  the  fees  and  herbage,  then 
the  rate  was  to  stand,  as  reduced  by  the  quarter  sessions, 
at  444/.  18s. 

3  H  3  Sir 
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1840.         Sir  IV,  W,  Follett,  C,  Claris  and  Hodges^  in  support  of 
'      the  order  of  sessions.   The  company  admit  their  liability 

The  Queen  *^  . 

against      in  respcct  of  so  much  of  the  cemetery  as  remains  in  their 

The  Inhabit-  .        ,        ,        i        •    •  r  i 

ants  of  possession,  but  they  deny  it  m  respect  ot  those  portions 
AB^i'^^  which  they  have  permanently  sold.  The  vaults  and  ca- 
Kensington.  tacombs  are  unproductive  till^sold,  and,  when  sold,  they 
cease  to  belong  to  the  company.  By  the  sale  an  exclu- 
sive right  of  interment  passes ;  and  as  the  land  can  only 
be  used  for  interment  (2  &  3  W,  4.  c.  ex.  sect.  26),  the 
sale  is  equivalent  to  a  conveyance  of  the  land  itself,  for 
as  Lord  Tenterden  C.  J,  observes  in  Buszard  v.  Capel  {a\ 
"  It  is  difficult  to  understand  how  the  exclusive  use  could 
be  demised,  and  the  land  not."  To  make  the  purchase- 
money  of  the  vaults  the  criterion  of  rateable  value  is,  in 
effect,  to  rate  the  capital  of  the  company,  and  not  the 
annual  profits  of  the  land  in  their  possession.  Sect.  49 
shews  that  the  company  is  not  in  possession ;  for  it  pro- 
vides for  resumption  of  possession,"  upon  a  breach 
of  the  rules  of  the  company.  [Lord  Denman  C.  J.  Does 
the  act  compel  the  grantee  of  the  catacomb  to  re- 
pair ?]  Sect.  43  requires  him  to  "  close  the  entrance 
of  the  catacomb,"  and  sect  45  to  conform  to  all  the 
regulations  of  the  company.  The  case  finds  that  the 
grantees  of  the  vaults  have  kept  the  keys  and  done  the 
repairs ;  and  that  the  company  have  never  exercised  any 
act  of  ownership  over  them.  It  is  true,  that  the  walls, 
fences,  and  buildings  in  the  cemetery  are  to  be  repaired 
by  the  company,  but  no  such  obligation  is  imposed  as 
to  the  private  vaults  &c.  It  is  not  necessary  to  contend 
here  that  the  purchasers  are  liable  to  be  rated  for  the 
vaults.    It  is  enough  to  shew  that  the  company  are  not.^ 

(a)  8  J?.  ^  C.  141.  150. 

But 


IN  THE  Fourth  Year  of  VICTORIA, 


829 


But  if  the  interest  of  each  grantee  be  considered  to  be  an 
easement  only,  yet  the  easement  may  be  one  of  such  a 
nature  as  to  make  him  an  occupier,  and,  consequently, 
to  divest  the  company  of  the  occupation.  Thus,  Rex  v. 
Chelsea  Water  Works  Company  {a\  shews  that  the  exclu- 
sive use  of  land  by  the'  pipes  of  a  water  company  may 
constitute  a  rateable  occupation.  So  the  use  of  a  waggon 
way.  Rex  v.  Bell  {&).  Here,  however,  the  effect  of  the 
sale  is  to  convey  all  the  profits  of  the  land,  which  is 
equivalent  to  a  sale  of  the  land  itself. 
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Cresswell  and  Prendergast,  contra.  The  grants  under 
sect.  45  convey  no  land,  but  only  a  permanent  easement 
for  a  certain  purpose.  By  sect.  4  the  company  may 
sell  land  not  used  for  the  purposes  of  the  act;  but  sect.  5 
distinctly  prohibits  the  sale  of  any  land  "  consecrated 
and  set  apart  for  burial,'*  and  sect.  6  and  7  only  apply 
to  the  sales  thereinbefore  authorised.  The  company  con- 
tinue to  be  the  substantial  occupiers  of  the  whole  ceme- 
tery. The  repairs  of  the  whole  are  cast  upon  them, 
whatever  they  may  choose  to  stipulate,  and  though  the 
grantees  may  have,  in  fact,  done  them.  They  have  a 
paramount  controul  over  the  whole,  and  the  act  only 
puts  the  purchasers  in  the  condition  of  the  owners  of 
faculty  vaults  in  a  parish  church-yard.  The  parson  oc- 
cupies the  church  and  church  yard,  though  there  may  be 
family  graves  in  them,  and  vaults  with  exclusive  right 
of  burial,  or  leaden  coffins  (c),  which  must,  in  effect,  be 
exclusive.  The  grantees  have  a  mere  easement.  Bryan 
v.  Whistler  {d),  "  In  order  to  constitute  a  rateable  oc- 
cupier, it  is  necessary  not  only  that  the  person  should 

(a)  5  B.^  Ad.  156.  (b)  7  T,  R,  598. 

(c)  See  Bex  v.  Coleridge^  2  £.8^  Md.  806.  {d)  S  B,  ^  C.  288. 
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have  possession,  but  he  should  have  such  a  controul  and' 
dominion  over  the  subject  as  implies  freedom  from  any- 
paramount  occupation,  or  direct  interference  by  a  su- 
perior" &c.,  1  NolP.L.,  175,  176.  4th  ed.  Here  all  the 
cemetery  is  subject  to  the  regulation  and  controul  of  the 
company,  who  receive  fees  upon  every  interment.  The 
enclosure  of  the  vault  for  the  grantee  is  for  the  benefit 
of  the  company,  and  is  therefore  enforced  by  a  penalty 
(sect.  43),  which  is,  in  part,  to  be  received  by  the  com- 
pany (sect.  106).  They  are  as  much  in  the  possession 
of  the  cemetery  and  all  its  vaults,  as  the  trustees  of  a 
chapel  are  in  possession  of  the  pews  which  are  let  out. 
Hex  V.  Agar  {a).  [  Williams  J.  That  case  is  stronger ;  for 
the  trustees  there  got  no  personal  profit  by  the  chapel.] 
So  the  owner  of  a  house  may  let  out  the  rooms  in  it, 
either  at  rents  or  for  gross  sums,  yet  he  continues  rate- 
able for  the  whole,  and  the  lodger  is  never  rated. 
Then  it  is  objected  that  no  annual  profit  is  derived  from 
the  cemetery ;  but  this  is  not  material.  The  profit  may 
be  casual,  and  incapable  of  renewal,  as  in  the  case  of 
coal  mines,  quarries,  lot  and  cope  &c. ;  or  it  may  arise  at 
irregular  periods  and  at  long  intervals,  as  in  the  case  of 
saleable  underwoods,  or  of  leases  of  land  upon  payment 
of  fines  or  variable  rents.  A  tenant  of  the  cemetery 
would  calculate  the  average  annual  amount  of  sales  and 
all  other  profits,  and  would  give  a  rent  in  proportion  to 
such  estimate. 


Lord  Denman  C.  J.  The  company  are  occupiers 
of  thei  whole  premises.  The  cemetery  is  under  .their 
controul  and  superintendance,  and,  by  sect.  44,  they  are 

(a)  14  East,  256. 
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bound  to  keep  the  whole  in  repair.  They  must  be 
assessed  upon  the  whole  of  their  profits. 

LiTTLEDALE  X  The  act  gives  the  company  power  to 
construct  vaults  and  catacombs,  which  they  may  after- 
wards convey  in  perpetuity  or  otherwise.  This  power 
of  disposing  of  the  right  of  burial  in  perpetuity  makes 
no  difference  in  principle :  they  are  still  the  occupiers 
of  the  whole  cemetery.  It  does  not  appear  that  the 
owners  of  the  vaults  have  the  keys  of  the  outer  enclo- 
sure, though  the  company  deliver  them  the  keys  of  the 
vaults.  The  purchasers  have  nothing  but  a  right  to 
certain  mode  of  enjoying  portions  of  the  land,  from 
which  the  company  derive  a  profit, 

Williams  J.  No  doubt  the  company  are  in  the 
occupation  of  the  whole  cemetery.  They  have  the  re- 
gulation and  the  repair  of  it,  and  the  general  superintend- 
ance  over  it.  They  have  the  controul  of  the  external 
entrance.  We  lately  had  occasion  to  consider  the  prin- 
ciples on  which  persons  are  rateable  as  occupiers  of 
land,  in  Rex  v.  The  Mayor,  S^c,  of  York  (a),  but  this 
is  a  much  stronger  case  of  occupation.  It  is  a  fallacy 
to  treat  the  conveyance  here  as  a  sale  of  the  land.  The 
company  have  no  power  to  sell  any  but  the  surplus 
land  not  used  for  the  cemetery.  By  the  grant  they 
only  part  with  the  exclusive  right  of  sepulture. 

Coleridge  J.  If  the  company  are  in  the  occupation 
of  the  whole  cemetery,  there  is  no  difficulty ;  for  it  is 
unnecessary  that  there  should  be  annual  profits.  Some 

(a)  6*  A,  4;  E,  419. 
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facts  stated  in  the  case  look  like  an  occupation  by 
the  purchasers ;  but  they  are  explained  by  reference  to 
the  statute.  Sect.  4  gives  the  company  a  limited  power 
of  sale,  and  sect.  7  must  be  construed  in  conformity 
with  that  provision.  The  land  appropriated  for  inter- 
ment cannot  be  sold.  The  sales  therefore,  made  under 
sect.  43,  convey  only  a  peculiar  easement,  and  do  not 
deprive  the  company  of  the  general  occupation  of  the 
whole. 

S.  Order  of  sessions  quashed. 


END  OF  MICHAELMAS  VACATION. 
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ABANDONMENT. 
Of  Proceedings,  177.   Churcliwarderii  II. 

ACCEPTANCE. 

I.  Of  goods,  652.    Statute,  XVII. 

II.  Of  bill.  BiU.m, 

ACCESSORY. 
To  principal  debt,  657.    Mortgage,  II. 

ACKNOWLEDGMENT. 

I.  I.  O.  U.,641.  mis,Yl. 

II.  See  also  Admission. 


ACQUIESCENCE. 
In  giving  up  possession,  624.  Stamp, 

III.  2. 


ACQUITTAL. 
Statutory,  672.  Assault, 

ACT  OF  PARTIES. 

As  conferring  an  authority  in  law,  541. 
Pleading,  XIV. 


ACTION. 

L  Cause:  legal  damage,  488.  Distress, 
IV.  2. 

II.  Form;  trespass  or  case,  117.  Dis- 
tress, I.  5. 


ADDITION. 

Of  party  :  in  writ  de  contumace  capiendo, 
18  J.    Church  rate,  VI. 

ADJOURNMENT. 
Of  Vestry  meeting,  139.    Vestry,  II.  2. 

ADMISSION. 

I.  To  rebut  plea  of  statute  of  limitations, 
493.    Limitations,  I.  1. 

II.  Of  Documents,  21.    Co^^*,  IV. 

III.  In  evidence.    Evidence,  XII.  XIII. 

IV.  In  pleading.    Pleading,  III. 

ADMITTANCE. 
On  surrender  out  of  court,  481.  ilior/- 
g«g^>  L 

ADVOWSON.  . 
p,  512.  Deanery, 

AFFIDAVIT. 
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AFFIDAVIT. 

I.  To  shew  cause  in  the  first  instance. 
Reginav.  Hunt,  131  n. 

II.  1.  What  facts  controvertible  on,  599. 
Peace,  II. 

2.  Impeaching  verdict  on,  631.  New 
Trial. 

III.  What  must  be  annexed,  filed,  or 
exhibited,  422.    Libel,  I. 

IV.  Inference  of  matter  not  directly 
sworn,  167.  Judgment,Y .  599.  Peace, 
II. 

V.  1.  Title.    Regina  v.  Hunt,  151  n. 
2.  Jurat.    Regina  v.  Dunn,  614. 

AGENT. 

I.  Indorsement  to,  455.    Bills,  IV.  I. 

II.  Set-offof  debt  due  from,715.  Plead- 
ing, XV. 

III.  Voting  by,  559.    Stamp,  II.  1. 

IV.  Distinction  between  agency  and  in- 
dependent employment,  737.  Negli- 
gence, II.  2. 

AGREEMENT. 

I.  For  lease,  476.  Landlord  and  Tenant^ 
II.  2. 

II,  See  Contract. 

.  ALLOWANCE. 
Ofrate,  416.   Poor,  X.l. 

AMBIGUITY, 
p.  451.    Devise,  I.  2. 

AMENDMENT. 

I.  1.  Of  postea.  Postea. 

2.  Indorsement  on  record,  438.  Judg- 
ment, I. 

3.  When  refused  on  rule  for  non- 
suit, 5  78.  Case. 

II,  In  criminal  cases,  517,  Postea. 

ANNUITY. 
Assignment  of,  536.   Lisolvent,  III. 


ARREST  OF  JUDGMENT. 

II.  Limitation  as  to  arrears,  536.  In- 
solvent, III. 

APPEAL. 

I.  1.  When  the  proper  remedy,  210. 
Church  rate,  VII.  1. 

2.  When  the  right  does  not  prevent  a 
rohibition,  233,  256.  Church  rate, 
I.  2. 

II.  1.  By  individual  rate  payers,  161. 
Poor,  XV. 

2.  To  Rome,  287  n. 

3.  Against  orders  of  removal.  Poor, 
XV. 

4.  Against  order  putting  landlord  in 
possession,  761.  Landlord  and  Te^ 
nant,  X.  2, 

APPEARANCE. 

I.  When  it  cures  want  of  notice,  793. 
Poor,  XVII. 

II.  Sentence  and  execution  without,  210. 
Church  rate,  VII.  1.    753.  Requests, 

APPOINTMENT. 
Deanery.    Poor,  III.    Power,  III. 

APPORTIONMENT, 
p.  590.    Landlord  and  Tenant,  III.  3. 

APPURTENANCES. 
Garden,  442.    Poor,  VI.  1. 

ARBITRATION. 

Award. 

ARCHBISHOP, 
p.  2 1 0.    Ch urch  rate,  VII.  1 . 

ARCHES,  COURT  OF. 
Letters  of  request,  201.    Church  rate,  IV. 

ARGUMENTATIVENESS, 
p.  455.    Rills,  lY.l. 

ARREST  OF  JUDGMENT, 
p.  719.   Libel,  II. 

ARTICLES 
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ARTICLES  OF  THE  PEACE. 

Peace,  articles  of  the. 

ASSAULT. 
Certificate  of  dismissaL 

Indictment,  found  9th  January  1839, 
for  an  assault :  plea,  that  the  prosecutor 
had  complained  of  the  same  assault  to 
two  justices,  who  deemed  it  not  to  be 
proved,  and  thereupon  dismissed  the 
complaint,  and  gave  a  certificate  of 
dismissal  forthwith,  under  stat.  9  G.  4. 
c.  31.  s.  27.  Replication,  that  defend- 
ant did  not  obtain  such  certificate  in 
manner  and  form  &c.  Special  verdict, 
finding  a  hearing  and  dismissal  of  the 
complaint,  29th  November  1838,  and 
certificate  obtained  29th  January  1839. 

Held,  by  Lord  Dcnman  C.  J.,  and 
semble  per  Williams  J.,  dubitante  Cole- 
ridge J.,  that  the  replication  put  in 
issue  the  fact  of  the  certificate  having 
been  obtained  forthwith. 

Held  also  that,  such  a  dismissal  not 
being  equivalent  to  an  acquittal  at 
common  law,  and  not  constituting  a 
defence,  except  under  the  statute,  the 
certificate  pleaded  must  appear  to  have 
been  obtained /or^/^^^;^Y/^. 

And  that  the  certificate  in  this  case 
was  not  obtained  forthwith.  Regina  v. 
Robinson^  672. 

ASSIGNEE. 
Bankrupt.    Costs,  III.  Insolvent. 

ASSIGNMENT. 

I.  Of  bond,  556.    Insolvent^  III. 

II.  Fraudulent,  536.    Insolvent,  III. 

III.  Of  perjury,  317.  Poslea. 

ASSIZES. 
Attendance  of  witnesses,  55.    Witness,  I. 

ASYLUM, 
p.  78.    Poor,  XVI. 

ATTORNEY. 

I.  Letter  of,  559.    Stamp,  11. 1. 

II.  Warrant  of,  635.    Time,  II.  2. 


III.  Presence  of,  on  behalf  of  defendant, 
696.  Cognovit. 

IV.  Negligence  by; 

If  an  attorney,  conducting  a  suit, 
commits  an  act  of  negligence  by  which 
all  the  previous  steps  become  useless 
in  the  result,  he  cannot  recover  for 
any  part  of  the  business  done. 

Whether  or  not,  in  such  a  case,  the 
work  became  wholly  useless  by  the 
plaintiff's  fault,  is  a  question  for  the 
jiii-y- 

Such  failure  of  the  work  is  a  de- 
fence admissible  on  non  assumpsit,  in 
an  action  upon  the  attorney's  bill. 
Bracey  v.  Carter,  373. 

See  also  377.  n.  Post,  V. 

V.  Pleading  and  evidence. 

In  assumpsit  on  an  attorney's  bill, 
qucere,  whether  defendant,  under  the 
plea  of  non  assumpsit,  may  prove 
that  the  business  done  became  ulti- 
mately useless  through  plaintiff's  ne- 
gligence. Symes  v.  Nipper  377  n. 
See  also  375  Ante,  IV. 

AUTHORITY. 

L  1.  Of  bailiff  to  accept  tender,  117. 
Distress,  I.  5. 

2.  Of  directors  to  accept  bills,  745. 
Bills,  IV.  1. 

II.  When  it  requires  a  stamp,  559« 
Stamp,  II.  1. 

III.  Given  by  the  law,  341.  Pleading, 
XIV. 

AVOWRY. 

Replevin. 

AWARD. 

I.  Enlargement  of  time,  767.    Post,  III. 

II.  Waiver  of  objections,  767.  Post,  III. 

III.  Umpire:  his  duties. 

Where  matters  in  difference  are  re- 
ferred to  arbitrators,  and,  if  they  dis- 
agree, to  an  umpire,  and  the  arbitra- 
tors, after  hearing  witnesses,  disagree, 
the  umpire  must  rehear  the  witnesses. 
If  he  omits  doing  so,  and  makes  his 
award  on  the  evidence  taken  down  by 
the  arbitrators,  the  award  M'iil  be  set 
aside. 

The 
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The  objection  to  such  proceeding 
by  the  umpire  may  be  waived ;  but,  to 
prevent  the  award  being  set  aside, 
clear  proof  must  be  given  of  the 
waiver. 

Semble,  per  Lord  Denman  C.  J.,  that 
the  clause  in  stat.  3  &  4  W.  A.  c.  42. 
5.39.,  enabling  the  Court  or  a  judge 
to  enlarge  the  time  for  making  an 
award,  applies  generally,  and  not 
merely  to  the  case  in  which  parties 
have  attempted  to  revoke  the  arbi- 
trators' authority.  In  re  Salkeld  and 
Slater^  767. 

BAIL. 

To  compel  attendance  of  witness,  55. 
Witness,  I. 

BAILIFF. 

Authority  to  accept  tender,  117.  JDis- 
tress f  I.  5, 

BANKING  COMPANY. 

I.  Liability  of  former  members. 

Held  by  the  Court  of  Exchequer 
Chamber  on  writ  of  error,  that  where 
judgment  has  been  obtained  against 
the  public  officer  of  a  banking  com- 
pany, sued  on  their  behalf,  under  stat. 
7  G.  4.  €.46.  sects.  9. 12,  15.,  the  pro- 
per mode  of  proceeding  to  execution 
against  a  partner,  not  being  such  offi- 
cer, is  by  scire  facias,  not  suggestion. 

And  where,  by  leave  of  the  court  of 
B.R.,  after  judgment  against  the  public 
officer,  a  suggestion  placed  on  the  re- 
cord that  A.  and  JS.  were  partners  in 
the  company,  and  an  award  of  exe- 
cution had  been  thereupon  entered 
against  A.  and  B.,  the  court  of  error 
set  aside  the  award  of  execution. 

The  writ  of  error  prayed  that  the 
judgment  and  award  of  execution  might 
.  be  reversed,  annulled  &c.  The  court 
reversed  it  as  to  the  award  of  execu- 
tion, affirming  the  rest.  Ransford  v. 
Bosanquety  815. 

II.  Sci.  fa.  against  former  members:  evi- 
dence of  continuing  member,  802. 

Under  stat.  7  G.4.  c.  46.  s.  15.,  a 
party  moving  for  a  scire  facias  in  order 
to  have  execution  against  former  mem- 
bers of  a  banking  company,  on  a  judg- 
ment against  the  registered  officer, 


must  shew  that  he  has  made  substan- 
tial and  bona  fide  endeavours  to  ob- 
tain an  available  execution  against  the 
present  members. 

The  Court  will  decide,  on  the  mo- 
tion, whether  sufficient  diligence  has 
been  used  in  the  particular  case. 

But,  where  the  plaintiff"  had  only 
sued  a  registered  officer  of  the  back- 
ing company,  who  suffered  judgment 
by  default,  and  execution  had  there- 
upon issued,  to  which  nulla  bona  was 
returned ;  and  it  appeared  that  the 
banking  company  had  stopped  pay- 
ment, that  several  executions  had 
issued  against  the  registered  officers, 
and  thirty  of  the  members  had  become 
bankrupt,  and  plaintiff*  deposed  that 
there  were  not,  to  his  knowledge, 
goods  of  any  of  the  present  members 
on  which  a  levy  could  be  made ;  and 
that  he  had  used  every  means  in  his 
power  to  gain  information  as  to  their 
present  solvency,  and  believed  that 
execution  against  them  would  be  in- 
effectual ;  but  it  was  sworn  on  the 
other  side  (on  information  and  belief) 
that  there  were  then  151  members  of 
the  copartnership,  and  that  several  of 
them  (among  whom  were  sixteen  men- 
tioned by  name)  were  fully  solvent, 
and  the  company  had  assets :  — 

Held  that  sufficient  ground  was  not 
shewn  for  a  scire  facias  against  former 
members.    Eardley  v.  Law^  802, 

BANKRUPT. 

Avoidance  of  warrants  of  attorney,  655. 
Time,  II.  2. 

BASTARD, 
p.  795.    Poor,  XVIL 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY  NOTES. 

I.  Nature  and  description. 

1.  Drawn  on  directors  of  a  company. 

Declaration  on  a  bill  of  exchange 
made  by  A.,  directed  to  B.,  C,  D., 
and  E.,  and  accepted  by  them.  Pleas, 
1.  That  A.  did  not  make  the  bill  in 
manner  and  form  &c.  2.  That  B.,  C, 
D,,  and  E.  did  not  accept  in  manner 
and  form  &c.   Issues  thereon. 

The  bill,  produced  at  the  trial,  was 
drawn  upon  the  directors  of  the  7.  ^S". 

company. 
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company,  and  accepted  "  for  the  com- 
pany" by  B.,  C,  and  D.  signing  as 
"  directors."  E.  signed  his  name  with 
theirs  as  "  manager."  All  three  were 
shareholders,  but  B.^  C,  and  D.  only 
were  directors.  The  jury  found  that 
E.y  as  manager,  was  not  an  acceptor 
of  the  bill.  It  was  not  put  to  them  to 
say  whether  or  not  B.^  C,  and  D.  had 
authority  to  bind  the  company  by  ac- 
ceptances. Verdict  for  plaintiffs.  On 
motion  to  enter  a  nonsuit, 

Held  that  E.  was  not,  in  point  of 
law,  liable  as  an  acceptor,  either  by 
his  having  actually  signed  his  name 
with  those  of  B.,  C,  and  D.  or  by 
their  having  accepted  the  bill  as  direc- 
tors, and  his  being  a  member  of  the 
company;  and  that  plaintiff  had  failed 
on  both  issues. 

Nonsuit  entered.  Bult  v.  Morrell, 
745. 

2.  Drawn  on  blank  acceptance,  765. 
Post,  II.  \. 

IL  Drawing. 

1.  Time  by  relation. 

The  die  of  a  bill  of  exchange  stamp 
was  discontinued,  by  order  made  under 
Stat.  3  &  4  W.4.  c.  97.  s.  16.,  after  a 
certain  day.  Before  that  day  an  ac- 
ceptance was  given  in  blank,  on  paper 
stamped  with  the  die ;  after  that  day, 
the  bill  was  drawn,  on  the  same  paper 
without  a  fresh  stamp. 

Held,  that  the  bill  could  not  be 
considered  as  existing,  by  relation, 
from  the  time  of  acceptance;  and 
therefore  that  it  was  not  properly 
stamped.    Abrahams  v.  Skinner ^  763. 

2.  Stamp,  765.    Ajite,  1. 

in.  Acceptance. 

1.  Authority  of  directors,  745.  Ante, 
I,  1. 

2.  Signature  not  as  acceptor,  745. 
Ant^,I.l. 

5.  Blank,  effect  as  to  existence  of  bill, 

76,5.    Ante,  II.  1.  - 
IV.  Indorsement. 
1.  To  agent. 

Indorsee  against  acceptor  of  a  bill  of 
exchange  drawn  by  F.,  and  by  him  in- 
dorsed to  plaintiff.  Plea,  that  F.  in- 
dorsed it  in  blank,  and  delivered  it  to 
plaintiff  as  the  agent  of  one  i?.,  to 
whom  F.  was  indebted,  for  the  pur- 
pose and  on  the  terms  that  plaintiff 


should  deliver  it  to  R.  on  account  of 
the  debt;  that  plaintiff  received  it  as 
such  agent  only,  and  for  such  pur- 
pose &c.,  and  without  consideration ; 
that  plaintiff  detained  the  bill  in  breach 
of  his  duty  and  in  fraud  of  R.,  who 
claimed  the  bill,  dissented  from  the 
action,  and  required  defendant  not  to 
pay  the  amount  to  plaintiff : 

Held  after  verdict,  that  as  the  plea 
shewed  no  delivery  to  plaintiff  as  in- 
dorsee, it  amounted  to  a  constructive 
denial  of  the  indorsement  to  him,  and 
was  therefore  good  in  substance, 
though  bad  on  special  demurrer. 
Adams  v.  Jones,  455. 
2.  Special,  and  blank,  455.    Ant^,  1. 

V.  Pleading. 

1.  Constructive  denial  of  indorse- 
ment, 455.    Ante,  IV.  1. 

2.  Misdescription  :  denial  of  drawing 
and  acceptance  modo  et  forma,  745. 
Ante,  I.  1. 

VI.  I.  o.  u. 

An  I.  O.  U.  is  sufficient  prima  fage 
evidence  in  an  action  for  money  lent, 
though  it  be  not  addressed,  and  no 
proof  be  given  that  U.  means  the 
plaintiff,  except  his  producing  the  do- 
cument.   Douglas  v.  Holme,  641. 

BIRTH  SETTLEMENT, 
p.  822.    Poor,  XI. 

BOND. 

Assignment.    Insolvency  of  obligee,  556. 
Insolvent,  III. 

BURGESS  LIST, 
p.  460.    Statute,  LI.  1. 

BURIAL. 

I.  Obligation  on   whom,   775.  Poor, 
VIL  1. 

II.  Cemetery,  824.    Poor,  VIII.  6. 

CALLS. 
Railway,  497.    Plea,  I. 

CANAL.] 

p.  622.  Stone. 

CASE 


1838  CASE. 


CASE. 

General  issue. 

Declaration,  alleging  that  defendant 
was  possessed  of  a  waggon  and  horses, 
which  were  under  the  care  of  de- 
fendant's servant,  and  the  servant  was 
driving  them  ;  and  that  defendant,  by 
his  said  servant,  so  carelessly  drove 
the  same,  that  plaintiff's  carriage  was 
injured.  On  a  plea  of  Not  Guilty, 
defendant  cannot  prove  that  the  serv- 
ant and  horses  were  not  defendant's ; 
for  the  allegation  that  they  were  so  is 
matter  of  inducement,  and,  under  R. 
Hil.  4  W.  4.,  Pleadings  in  Particular 
Actions^  IV.  1 .,  is  admitted  by  the 
plea. 

Permission  to  amend  refused,  on 
argument  upon  a  rule  for  entering  a 
nonsuit,  though  the  above  objection 
was  then  taken  for  the  first  time.  Hart 
V.  Crowley f  578. 

CEMETERY, 
p.  824.    Poor,  VIII.  6. 

CERTIFICATE. 
Of  dismissal,  672.  Assault. 

CERTIORARI, 
p.  599.    Peace,  II. 

CHAIRMAN. 
Of  vestry  meeting,  139.    Vestrij,  II.  2. 

CHAPTER, 
p.  512.  Deanery. 

CHARITABLE  INSTITUTION. 
Rateability,  84,  94.    Poor,  VIII.  3,  4. 

CHILD. 

When  a  grandchild  does  not  satisfy  the 
word,  61.  Remainder. 

CHURCH. 

I.  Obligation  to  repair,  antiquity,  233, 
290.   Church  rate,  II.  2. 


CHURCH  RATE,  I.-III. 

II.  Notice  on  church  door,  779.  Poor, 
X.  2. 


CHURCH  RATE. 

I.  Persons  and  property  rateable. 

1.  Treasurer  of  Missionary  Society  for 
the  Missionary  House,  94.  Poor, 
VIII.  4. 

2.  Nature  of  the  obligation,  233. 
Post,  II.  2. 

3.  Ordinance  of  1647,  279  n. 

II.  How  laid. 

1.  At  vestr}"^  meeting  convened  by 
churchwarden  de  facto,  177.  Church- 
luarden^  II. 

2.  Not  by  churchwardens  alone,  when. 
Where  the  churchwardens  duly  con- 
vene a  parish  vestry,  and  propose  a  rate 
for  the  necessary  repair  and  expenses 
of  the  parish  church,  which  a  majority 
of  the  assembled  parishioners  then  re- 
fuse to  make;  a  rate,  made  by  the 
churchwardens  alone  at  a  subsequent 
day  and  meeting,  not  being  a  parish 
meeting,  is  illegal  and  void. 

And,  where  the  churchwardens  libel- 
led a  parishioner  in  the  spiritual  court 
for  nonpayment  of  such  rate,  and  the 
above  facts  appeared  on  the  face  of  the 
rate,  and  in  the  proceedings  in  that 
court,  and  the  judge  admitted  the  libel 
to  proof,  this  court  held  that  a  prohi- 
bition ought  to  be  awarded. 

Judgment  affirmed  by  the  Court  of 
Exchequer  Chamber  in  error. 

Held,  by  the  Court  of  Exchequer 
Chamber,  that  the  obligation  of  parish- 
ioners to  repair  the  body  of  the  parish 
church  is  by  the  common  law,  and  is 
not  qualified  or  voluntary,  but  abso- 
lute and  imperative;  and,  when  repairs 
are  needful,  the  only  question  on  which 
the  parishioners  in  vestry  can  by  law 
deliberate  is,  how  the  obligation  may 
be  best,  most  effectually,  and  most  con- 
veniently and  fairly  between  them- 
selves, carried  into  effect.  Burder  v. 
Veley,  233. 

III.  Recovery  before  justices. 

1.  After  abandonment  of  proceedings 
in  the  ecclesiastical  court,  177. 
Churchwa7'den,  II. 

2.  On  complaint  of  churchwarden  de 
facto,  177.    Churchwarden,  II. 

5.  Recovery 


CHURCH  RATE,  IV, 


V,  VI.  1.-5.,  VII.  1,  2, 
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3.  Recovery  in  Ecclesiastical  Court. 
Qu.,  where  two  justices  have  juris- 
diction, 183.    Post,  VI. 

4.  Before  commissary  or  before  official 
principal,  183.    Post,  VI. 

IV.  Letters  of  request. 

On  motion  for  a  prohibition,  this 
Court  will  not  enter  into  questions  as  to 
the  practice  of  the  ecclesiastical  courts. 
As,  whether  witnesses  in  a  suit  have 
been  examined  conformably  to  a  ge- 
neral order  of  the  Court  of  Arches, 
though  such  order  was  made  by  virtue 
of  an  act  of  parliament,  (10  G.  4.  c.  55. 
s.  9.) 

A  cause  of  subtraction  of  church 
rate  may  be  carried  into  the  Arches 
Court  by  letters  of  request  from  the 
commissary  of  the  diocese,  or  other 
jurisdiction,  in  which  the  cause  ori- 
ginates, under  stat.  23  8.  c.  9.  s.  3., 
without  any  proceeding  having  been 
first  taken  in  the  court  of  that  jurisdic- 
tion. It  is  sufficient  ground  for  such 
removal,  that  matters  of  difficulty  may 
arise,  in  which  the  parties  desiring 
letters  of  request  can  have  assistance 
of  counsel  in  the  superior  court,  not 
attainable  in  the  inferior.  Jollii/  v. 
Baines,  201. 

V.  Prohibition,  233.    Ante,  II.  2. 

VI.  Significavit. 

(1.)  It  is  not  necessary,  under  stat. 
55  G. 3.  <?.  127.  S.I.,  that  the  sig- 
nificavit of  contempt,  from  the  spi- 
ritual court,  should  purport  to  be 
issued  within  ten  days  of  the  judg- 
ment of  contempt. 

(2).  In  a  significavit,  after  the  state- 
ment (according  to  schedule  (A.)  to 
stat.  53  G.5.  c.  127.)  of  the  party 
being  pronounced  in  contempt,  these 
words  were  added  :  *  in  not  ap- 
pearing {as  hy  our  citation,  under  the 
seal  of  our  said  court  duly  and  per- 
sonally served  upon  him,  he  was  re- 
quired to  appear)  before  &c."  Held, 
that  the  addition  of  the  parentheti- 
cal words  was  an  immaterial  variance 
from  the  schedule. 

(3.)  Assuming  that  stat.  55  G.5.  c.\21. 
s.  7.  takes  away  the  jurisdiction  of 
the  spiritual  courts  in  cases  of  church 
rate  wherein  the  two  justices  have 
jurisdiction,  it  is  not  necessary  that 
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the  citation,  significavit,  or  subse- 
quent proceedings  should  negative 
the  facts  which  would  give  jurisdic- 
tion to  the  justices. 

(4.)  Assuming  that,  in  or  proceeding 
under  stat.  53  G.  3.  c.  127.  s.  1.,  the 
writ  de  contumace  capiendo  must 
contain  the  addition  of  the  party  as 
the  case  of  the  excommunicato  ca- 
piendo under  stat.  5  Eliz.  c.  23. 
s.  13.,  the  omission  of  it  is  no  ground 
for  discharging  the  party  from  an 
imprisonment  for  contempt,  such 
imprisonment  not  being  within  the 
words  of  5  Eliz.  c.  23.  s.  1 3.,  "  all 
and  every  pains  and  forfeitures 
limited  against  such  persons  excom- 
municate by  the  statute. 

(5.)  The  official  principal  and  vicar 
general  of  the  bishop  has  jurisdic- 
tion within  a  district  for  which  a 
commissary  has  been  appointed 
(though  for  life),  while  the  commis- 
sary is  inhibited  pending  the  bishop's 
visitation.  The  appointment  of 
such  a  commissary  does  not  make 
the  district  a  peculiar ;  and  stat. 
23  H.  8.  c.  9.  s.  2.  does  not  apply 
in  such  a  case.  Regina  v.  Thoro- 
good,  183. 

VII.  1.  Contumace  capiendo. 

A  writ  de  contumace  capiendo,  under 
stat.  53  G.  3.  c.  127.  s.  1.,  for  disobey- 
ing the  monition  of  the  Arches  Court, 
may  issue  on  a  significavit  from  the 
official  principal. 

If  the  writ  purport  to  have  issued 
against  defendant  for  not  paying  a  sum 
of  money  and  costs,  according  to  the 
monition  of  the  Arches  Court,  the 
proceedings  being  carried  on  in  pain 
of  the  contumacy  of  defendant,  duly 
cited  to  appear  in  the  cause  &c.,  with 
the  usual  intimation,  but  not  appear- 
ing, this  Court  will  not  discharge  him 
on  habeas  corpus.  For  a  practice  of 
the  Ecclesiastical  Court  to  give  judg- 
ment against  a  party  on  such  non-ap- 
pearance may  be  legal ;  and,  if  no  such 
practice  exists,  the  party  should  ap- 
peal. 

The  writ  shews  sufficiently  that  the 
Ecclesiastical  Court  had  jurisdiction, 
if  it  state  that  defendant  was  contu- 
macious in  not  paying  the  churchwar- 
dens of  St.  M.  the  sum  of  two  pounds 
Jive  shillings,  rated  and  assessed " 
3  I  upon 


840  CHURCHWARDEN,  I.— IV. 


COxMPENSATION. 


upon  him,  and  costs,  pursuant  to  a 
monition,  &c., "  in  a  certain  cause  or 
business  of  subtraction  of  church  rate^* 
depending  &c. 

The  form  of  a  writ  de  contumace 
capiendo,  given  by  stat.  53  G.5.  c.  127. 
sched.  (B.),  addressed  "  To  the  sheriff 

of  describes  the  contumacious 

party  as  "  of  ,  in  your  county 

of  Qucsre,  whether  a  writ  de- 
scribing the  defendant  as  "  W,  B.  of 
the  Market  Place,  in  the  borough  of 
Leicester,  hatter,  a  parishioner  and  in- 
habitant of  the  parish  of  St.  M.,  in  the 
said  borough  of  L.y  in  the  county  of 
heicester^^  sufficiently  complies  with 
the  statute.  But, 

Held,  upon  motion  for  discharge  on 
habeas  corpus, that  the  alleged  variance 
could  not  be  taken  advantage  of  on  a 
return  setting  out  the  writ,  though  the 
motion  was  supported  by  an  affidavit 
verifying  a  copy  of  the  writ ;  for  that 
the  proper  course  was  to  move  that 
the  writ  itself  might  be  set  aside  for 
irregularity. 

It  is  no  objection  to  the  writ  that  it 
purports  to  have  been  delivered  of 
record  to  the  sheriff  in  the  Court  of 
Q.  B.,  but  does  not  appear  to  have 
been  "  opened "  at  that  time,  pur- 
suant to  Stat.  5  Eliz.  c,  23.  s.  2.  Be- 
gina  v.  Baines,  210. 

2.  See  also  1 85.    Ante,  VI. 

CHURCHWARDEN. 

I.  Proceedings  at  election,  139.  Vestry, 
II.  2. 

II.  Churchwarden,  de  facto. 
What  acts  he  may  do. 

Where  parties  are  unduly  elected 
churchwardens,  but  are  admitted  and 
sworn  in,  and  act,  they  may  convene  a 
vestry  for  laying  a  church  rate ;  and 
a  rate  laid  at  such  a  vestry  is  valid. 

They  may  also  complain  of  non- 
payment, under  stat.  53  G.  3.  c.  127. 
s.  7.,  so  as  to  give  justices  of  the  peace 
jurisdiction,  the  sum  not  exceeding 
10/. 

If  proceedings  against  a  person  rated 
be  commenced  in  the  Ecclesiastical 
Court  to  enforce  a  rate,  and  afterwards 
abandoned,  the  same  person  may  after- 
wards be  summoned  before  justices 
under  stat.  53  G.5.  c,  127.  s.  7.,  and 


by  them  ordered  to  pay  the  rate.  Be- 
gina  V.  *S'^.  Clements,  177. 

III.  Powers. 

1.  As  to  church  rates,  233.  Church 
rate,  II.  2. 

2.  Ejectment  by,  442.  444.  n.  Poor. 
VI.  1. 

IV.  Liabilities. 

As  to  the  repair  of  church,  233.  246. 
268.  286.    Church  rate. 


CITATION, 
p.  183.    Church  rate,  Yl. 


CO-DEFENDANT. 
Declaration  of,  43.    Evidence,  XIII.  2. 


COGNIZANCE. 


Of  ecclesiastical  matter,  233. 259.  Church 
rate,  II.  2. 


COGNOVIT. 

Sect.  9  of  stat.  1  &  2  Vict.,  c.UO. 
enacting  that  no  cognovit  actionem 
shall  be  of  force,  unless  an  attorney  on 
behalf  of  defendant  be  present,  &c., 
applies  to  actions  of  ejectment.  Doe 
dem.  Bees  v.  Howell,  696. 

COMMISSARY, 
p.  183.    Church  rate,  VI. 


COMMISSION 
Of  the  peace,  599.    Peace,  II. 


COMMISSIONERS. 
Poor  law.    Poor,  I. 


COMPANY. 

I.  Acceptance  of  bills,  745.    Bills,  I.  1. 

II.  See  also  Baulking  Company. 

COMPENSATION, 
p.  702.    Statute,  LI.  4. 

COMPOSITION. 


COMPOSITION. 


CONTEMPT,  I.,  II.  841 


COMPOSITION, 
p.  512.    Deanery.    382.  Poor,  IX.  1. 


COMPROMISE. 
Implied  term,  642.    Errory  II. 

CONDITIONS  OF  SALE, 
p.  442.    Poor,  VI.  1. 

CONSTRUCTION. 

I.  General  principles. 

Admissibility  of  extrinsic  evidence,  431. 
Devise y  I.  1. 

II.  Of  statutes. 

1.  Not  with  reference  to  supposed  po- 
licy, 28.    Poor.^  IV.  1. 

2.  Clause  exempting  "  special  act" 
from  the  operation,  159.  Vestri/, 
II.  2. 

5.  From  convenience,  161.  Poor,X.Y. 

4.  By  ecclesiastical  court,  201.  Church 
rate,  IV. 

5.  Where  there  is  a  contradiction  be- 
tween an  enactment  and  an  appended 
schedule,  210.    Church  rate,  VII.  1. 

6.  Not  with  reference  to  supposed  his- 
tory  of  enactment,  382. 41 1.  Poor, 
IX.  1. 

7.  With  reference  to  schedule,  382. 
410.    Poor,  IX.  1. 

8.  So  as  perhaps  to  render  proviso  in- 
operative, 382,  415.    Poor,  IX.  1. 

9.  Not  by  introducing  words,  460. 
Statute,  LI.  1. 

10.  Of  statutes  apparently  conflicting, 
536.    Insolvent,  III. 

1 1.  Peremptory  or  directory,  672.  As- 
sault. 

12.  According  to  plain  words,  753.  Re- 
quests.   763.  Bills,  II.  1. 

III.  Particular  words  and  phrases. 

1.  "  Allowance,"  506.    Replevin,  I.  5. 

2.  *'  Reap  the  benefit "  of  43  Eliz.  c.  2. 
28,  816.    Poor,  VIII. 

3.  "  Children,"  where  there  are  both 
legitimate  and  illegitimate,  431.  De- 
vise, 1.1. 

4.  "  Cognizance"  of  ecclesiastical  mat- 
ters, 233.  259.    Church  rate,  II.  2. 


5.  "  Estates,  hereditaments,  and  pre- 
mises," 356.    Power,  III. 

6.  "  Forthwith,"  672.  Assault. 

7.  Twenty-one  days  "  of,"  "  after,"  or 
"  from,"  655.    Time,  II.  2. 

8.  "  Goods  and  chattels,"  536.  Insol- 
vent, III. 

9.  "Has  not  been  questioned,"  177. 
Churchwarden,  II. 

10.  "  Hereditaments,"  382.410.  Poor, 
IX.  1. 

11.  "Inhabitants  and  occupiers,"  94. 
Poor,  VIII.  4. 

12.  "Is,"  in  a  pleading,  654,  Time, 
I.  4. 

1 3.  "  Judge  who  issued  out  the  cita- 
tion," 210.    Church  rate,  VII.  1. 

14.  "  Ten  days  at  the  least,"  472. 
Time,  II.  1. 

15.  "  Liabilities,"  382,  412.  Poor, 
IX.  1. 

1 6.  "  Merchandizes,"  622.  Stone. 

17.  "  Misapply,"  629.    Poor,  VI.  2. 

18.  "  Neglect,"  460.    Statute,  LI.  1. 

19.  "  Not  proved,"  672.  Assault. 

20.  "  Officers,"  within  4  &  5  W.4.  c.76. 
ss.  15.  46.  130.    Poor,  III.  1. 

21.  "  If  any  overseer,"  &c.  "  then 
every  such  overseer,"  460.  Statute, 
LI.  1. 

22.  "  Part  or  parts,"  356.  Power,  III. 

23.  "  Pleading,"  428.    Pleading,  I.  1. 

24.  *'  Done  in  pursuance "  of  an  act, 
460.    Statute,  LI.  1. 

25.  "  Satisfaction,"  587.  Insolvent,!. 

26.  "  Stone,"  622.  Stone. 

27.  "  Such,"  135.    Evidence,  VI. 

28.  "  Such  list,"  460.    Statute,  LI.  1. 

29.  "  In  vestry  assembled,  or  the  major 
part  of  them  then  present,  nomi- 
nate," 139.    Festiy,  II.  2. 

30.  "  We,"  "  having  viewed,"  "  and  it 
appearing,"  684.    Way,  I.  2. 


CONTEMPT. 

I.  In  refusing  to  attend  before  justice, 
55.    Witness,  I. 

II.  1.  Of  ecclesiastical  court,  210.  Church 
rate,  VII.  1. 

2.  See  also,  183.    Church  rate,  VI. 

^     3  I  2  CON- 
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COSTS,  I.— V.  1,  2. 


CONTINUANCE. 
Of  particular  estate,  556.    Pawer,  III. 

CONTRACT. 

I.  Successive,  amounting  to  contract  for 
for  a  year,  73.    Poor^  XII.  1. 

II.  Rules,  when  not,  624.  Stamp,  III.  2. 
in.  Variance.  Variance. 


CONTRIBUTION. 
To  fine,  427.    Way^  II. 

CONTUMACE  CAPIENDO, 
p.  183,  210.    Church  rate,  VI.,  VII.  1. 

CONVERSION, 
p.  106.  Trover. 

CONVEYANCE, 
p.  536.    Insolvent,  III.    442.  Poor,  VI.  1. 

CONVICTION. 

I.  When  no  defence  to  an  action  of  tres- 
pass, 472.    Time,  II.  1. 

II.  Bad  for  shewing  defective  summons, 
472.    Time,  II.  1. 

III.  Omission  of  the  word  "  wilfully," 
629.    Poor,  VI.  2. 

COPYHOLD. 

I.  Heir. 

1.  When  seised  before  admittance. 

If  the  custom  of  a  manor  be  that  the 
customary  tenements  are  held  to  a 
tenant  and  his  heirs,  and,  when  a 
tenant  dies  seised  leaving  sisters  only, 
go  wholly  to  the  eldest  sister  in  exclu- 
sion of  the  other  sisters,  or,  if  such 
eldest  sister  die  during  the  life  of  such 
tenant,  to  her  heir  in  exclusion  of  her 
younger  sisters  :  there,  if  the  heir  of  a 
tenant  who  had  been  admitted  and 
died  seised  enter,  but  die  without  being 
admitted,  he  nevertheless  dies  seised, 
and  the  custom  attaches  in  respect  of 
his  sisters. 


But,  if  the  customary  estate  be,  not 
a  customary  estate  of  inheritance,  to 
which  the  tenant  is  admitted  to  hold 
to  him  and  his  heirs,  but  one  to  which 
he  is  admitted  to  hold  during  the 
joint  lives  of  himself  and  the  lord,  with 
a  tenant-right  of  renewal,  binding  the 
lord  to  admit  the  customary  heir  of  a 
tenant;  there,  if  the  customary  heir  be 
not  admitted  in  his  lifetime,  though 
he  enter,  he  has  no  estate,  and  does 
not  die  seised  ;  and  the  custom  does 
not  attach. 

It  makes  no  difference,  as  to  this, 
that  the  tenements  are  devisable  by  the 
custom  of  the  manor.  Doe  dem.  Hamil- 
ton V.  Clift^  566. 

2.  What  he  may  do  before  admittance, 
572. 

IIL  Admittance :  to  customary  tenement, 
566.    Ant^,  I.  1. 

IV.  Surrender  .  out  of  court,  481.  Mort- 
gage, I. 

V.  Evidence. 

1.  Court  rolls,  481.    Mortgage,  I. 

2.  Of  custom,  566.    Ante,  I.  ]. 

COSTS. 

I.  Of  making  judge's  order  a  rule  of 
court,  1.    Reg.  Gen. 

II.  Of  proving  documents,  21.  Post,  IV. 

III.  Security  for,  when  required  from 
assignees. 

Plaintiff  assigned  all  his  effects  to 
N.,  for  the  benefit  of  his  creditors, 
with  power  to  sue  in  his  name ;  after- 
wards he  became  insolvent  and  also 
bankrupt,  and  had  not  obtained  his 
certificate  :  and  had  no  means  of  pay- 
ing the  costs  of  an  action.  iV.  having 
commenced  an  action  in  plaintiff's 
name,  and  without  his  authority  (ex- 
cept under  the  assignment),  the  Court 
stayed  the  proceedings  till  N.  should 
give  the  defendant  security  for  costs. 
Elliot  V.  Kendrick,  597. 

IV.  Taxation  :  proof  of  documents. 

A  judge's  order  was  obtained  by  de- 
fendant, before  trial,  for  the  costs  of 
proving  certain  documents,  to  be  paid 
by  plaintiff,  in  case  the  documents  were 
proved  to  the  satisfaction  of  the  judge. 
They  were  so  proved.  Plaintiff  was 
non-suited,  but  obtained  a  rule  to  set 
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the  nonsuit  aside.  The  Court  refused 
to  allow  defendant's  costs  of  proof  to 
be  taxed  pending  the  rule.  JDoe  dem, 
Davies  v.  Davies^  21. 

V.  Of  particular  proceedings. 

1.  Of  removing,  &c.  pauper  lunatic, 
78.    Poor,  XVI. 

2.  Order  in  bastardy,  793.  Poor,  XVII. 

COURT. 

I.  Of  Arches,  201.    Church  rate,  IV. 

II.  Of  law. 

1.  Its  cognizance  of  ecclesiastical  mat- 
ters, 235,  259,  289.    Church  rate. 

2.  Of  Queen's  Bench.  Queen'' s  Bench- 

III.  Of  requests,  753.  Requests. 

COVENANT. 

I.  For  quiet  enjoyment :  breach  by  entry 
of  defendants  themselves,  43.  Evi- 
dence, XIII.  2. 

II.  To  pay  insurance  premiums,  657. 
Mortgage^  II. 

III.  Engrafted  on  tenancy  from  year  to 
year,  476.    Landlord  and  Tenant,  II.  2. 

IV.  Limitation  of  actions,  536.  Insol- 
vent, III. 

V.  Liability  after  insolvency,  657.  Mort- 
gage, IL 

CREDITOR. 

I.  Debt  when  not  extinguished  by  dis- 
charge as  insolvent,  657.  Mortgage, 
IL 

II.  Assignments  void  against,  556.  In- 
solvent, III. 

CRIMINAL  INFORMATION. 

I.  Subject :  libel  in  a  newspaper,  422. 
Libel,  I. 

II.  Practice. 

1.  Affidavit  of  publication,  422.  Libel, 

2.  Exhibits,  422.    Libel,  I. 

3.  On  reading  what,  the  rule  should  be 
drawn  up,  422.    Libel,  I. 

4.  What  documents  can  be  referred  to 


oh  moving  to  make  the  rule  abso- 
lute, 422.    Libel,  I. 

CRIMINAL  LAW. 

I.  Amendments,  317.  Postea. 

II.  Innuendo,  317.  Postea. 

III.  Traverse  modo  et  forma,  672.  As- 
sault. 

IV.  Statutory  dismissal,  672.  Assault, 

CROWN. 

Its  rights  with  respect  to  deaneries,  512. 
Deanery, 

CROWN  OFFICE. 

What  should  issue  from,  645.  Habeas 
corpus,  II. 

CUSTODY. 
Possession. 

CUSTOMARY  TENEMENT. 

Heir  before  admittance,  566.  Copyhold, 
1.  1. 

DAMAGE. 
Legal,  488.    Distress,  IV.  2. 

DAMAGE  FEASANT, 
p.  649.    Distress,  II.  1. 

DAMAGES. 

When  affected  by  matter  ex  post  facto, 
590.    Landlord  and  Tenant,  III.  3. 

DATE. 

Of  pleading,  428.    Pleading,  I.  1. 
DAY. 

Of  act  done,  635.    Time,  II.  2. 

DE  INJURIA. 
Pleading,  XIV. 

3  I  3  DEANERY. 
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DEANERY. 

The  deanery  of  Exeter  was  founded 
in  the  reign  of  Henry  III.  by  the  chap- 
ter, with  the  consent  of  the  Bishop  of 
Exeter,  who  endowed  it.  By  the 
charter  of  foundation,  the  dean  was  to 
be  elected  by  the  chapter  from  among 
the  prebendaries,  subject  to  confirm- 
ation by  the  bishop.  There  were  then 
twenty-four  prebends,  all  in  the  bishop's 
gift.  Afterwards  the  chapter  was  di- 
vided into  nine  canons  residentiary, 
and  fifteen  prebendaries,  the  canons 
residentiary  being,  upon  vacancies, 
elected  from  the  prebendaries.  After 
this,  the  practice  was,  that  the  bishop 
issued  a  licence  to  the  chapter  to  elect 
a  canon  (who,  in  practice,  was  always 
a  canon  residentiary)  for  dean,  and  the 
chapter  elected  accordingly ;  and  the 
party  elected  was  then  presented  to 
the  bishop,  who  confirmed  the  election, 
and  the  party  then  took  the  oath  of 
canonical  obedience  to  the  bishop, 
who  sent  his  mandate  to  the  chapter 
to  install  him,  which  they  did. 

About  the  middle  of  the  sixteenth 
century  the  Crown  begun  to  recom- 
mend the  party  to  be  elected.  This 
practice  prevailed  from  1681  to  the 
present  time,  which  comprehended 
fifteen  elections ;  and  the  appoint- 
ments, during  that  period,  were  by 
royal  patent,  describing  the  deanery  as 
a  donative  in  the  Crown,  granting  it 
to  the  party,  and  commanding  the 
chapter  to  admit  him.  Whenever  the 
party  named  by  the  Crown  was  not 
one  of  the  chapter,  the  bishop  collated 
him  to  the  prebend  of  the  late  dean, 
and  the  chapter  elected  him  a  canon 
.residentiary ;  and  the  other  forms  of 
the  election,  commencing  with  the 
bishop's  licence,  were  pursued. 

In  1839,  the  deanery  being  vacant,  the 
Queen  recommended  one  of  the  pre- 
bendaries, requiring  and  commanding 
the  chapter  to  assemble  and  elect  him. 

The  chapter  having  elected  another 
(a  canon  residentiary),  with  all  the 
usual  forms  in  other  respects,  who  was 
installed  and  acted,  a  mandamus  was 
applied  for,  commanding  the  chapter  to 
elect  and  admit  the  party  named  by 
the  Crown,  and,  if  necessary  for  that 
purpose,  to  elect,  collate,  and  admit 
him  to  be  a  canon  residentiary,  and  to 


do  all  things  requisite  and  competent 
to  them,  to  his  being  elected  and  ad- 
mitted dean. 

Mandamus  refused ;  because, 

1.  The  Crown  had  not  the  right  to 
enforce  the  recommendation,  either  by 
the  general  law  or  by  the  particular 
foundation. 

2.  If  the  Crown  had  the  right  to 
present  absolutely,  or  to  nominate  a 
person  to  be  presented  by  the  chapter 
to  the  bishop  for  institution  (which, 
however,  did  not  appear  to  be  the 
fact),  the  proper  remedy  was  by  quare 
impedit. 

The  Court  refused  to  presume,  on 
the  mere  evidence  of  the  usage  as 
above  stated,  either  an  act  of  parlia- 
ment or  a  composition,  conferring  the 
right  upon  the  Crown.  Regina  v. 
Exeter y  Chapter,  512. 


DEATH. 

Between  verdict  and  judgment,  167.  Judg- 
ment, V. 


DECLARATION. 

In  lieu  of  sacramental  test,  702.  Statute, 
LI.  4. 


DEDUCTIONS. 
In  rating,  382.    Poor,  IX.  1. 

DEED. 

I.  Relating    to    several    purposes,  23. 
Stamp,  II.  2. 

II.  1.  Parol  admission  of  contents,  43. 
Evidence,  XIII.  2. 

2.  Qualification  by  parol  evidence,  442. 
Poor,  VI.  1. 

III.  Incorporating .°  memorandum  after 
the  signatures,  506.    Replevin,  I.  3. 

IV.  See  also  Grant. 


DEFENCE. 

I.  Right  to  opportunity  of,  813.  Rank- 
ing  Company,  I.    753.  Requests. 

II.  Relinquishment  of  excess,  when  it  is 
not,  488.    Distress,  IV.  2. 

DELAY. 


DELAY. 
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DELAY. 

When  act  of  court,  167.    Judgment^  V. 

DELIVERY. 

Of  goods,  632.     Statute,  XVIL  639. 
Lien,  IL 

DEMISE. 
Pleading,  541.    Pleading,  XIV. 

DEMURRER. 

Set  aside  as  frivolous,  715.  Pleading, 
XV. 

DETINUE. 
Plea,  116.  n.    Lien,  III.  2. 

DEVISE. 
I.  Construction  generally. 

1.  Admissibility  of  extrinsic  evidence. 
Devise  of  land  to  the  testator's  niece 

Mary  B.  for  life,  remainder  to  "  her 
three  daughters,  Mary,  Elizabeth,  and 
Ann,**  in  fee,  as  tenants  in  common. 
At  the  date  of  the  will  Mary  B.  had 
two  legitimate  daughters,  Mary  and 
Ann,\\v'mg ;  and  one  illegitimate,  named 
Elizabeth:  Held,  that  extrinsic  evi- 
dence was  admissible  to  rebut  the  claim 
of  Elizabeth  by  shewing  that  Mary  B. 
formerly  had  a  legitimate  daughter, 
named  Elizabeth,  who  died  some  years 
before  the  date  of  the  will  j  and  that 
the  testator  did  not  then  know  of  her 
death,  or  of  the  birth  of  the  illegiti- 
mate daughter. 

Held,  also,  in  ejectment  for  the  land 
by  the  illegitimate  daughter,  that  let- 
ters purporting  to  have  been  written 
and  sent,  thirty  years  before,  by  the 
testator  to  his  niece  Mary  B.,  and 
produced  from  the  proper  custody, 
were  admissible  against  the  plaintiff, 
without  proof  of  the  hand-writing  to 
shew  his  apprehension  of  the  state  of 
Mary  B*s  family.  Doe  dem.  Thomas 
V.  Beynon^  431. 

2.  Devise  to  John  A.,  the  grandson  of 
T.  A.,  charged  with  the  payment  of 
100/.  "  to  each  and  every  the  brothers 
and  sisters  of  the  aforesaid  John.** 


At  the  time  of  making  the  will  there 
were  two  persons  named  Johii  A., 
grandson  of  T,  A.,  one  of  whom  had 
several  brothers  and  several  sisters ; 
the  other  had  only  one  brother  and 
one  sister : 

Held,  that  parol  evidence  of  de- 
clarations of  the  devisor,  that  she  had 
left  her  property  to  the  grandson 
who  had  only  one  brother  and  sister, 
were  admissible  to  shew  which  grand- 
son should  take  under  the  devise  : 

And  that  it  was  no  objection  to 
such  evidence  that  the  declarations 
were  subsequent  to  the  making  of 
the  will.  Doe  dem.  Allen  v.  Allen, 
451. 

3.  Description  of  devisee,  451.  Ant^, 
2. 

II.  Declarations  of  testator,  451.  Atite* 

I.  2. 

DILIGENCE. 
Due,  802.    Banking  Company,  III. 

DIOCESE. 
Citation  out  of,  201.    Church  rate,  IV. 

DIRECTION. 
Of  order,  76 1 .  Landlord  and  Tenant,  X.  2. 

DIRECTOR. 
Of  company,  745.    Bills,  1.  1. 

DISCHARGE. 

Under  48  G.5.  c.  123.,  587.  Insolvent, 
I. 

Habeas  corpus, 

DISTRESS. 

I.  For  rent. 

1.  Effect  of:  as  recognition  of  tenancy, 
481.    Mortgage,  I. 

2.  How  far  a  payment,  687.  Poor, 
XIII. 

3.  Impounding,  117.    Post,  5. 

4.  Notice,  488.    Post.,  IV.  2. 

5.  Time  of  tender. 

Tender  of  satisfaction  to  a  distrainer 
is  too  late  after  the  goods  have  been 
3  I  4  impounded. 
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impounded.  This  rule  applies  to  goods 
seized  for  rent,  as  well  as  to  cattle  taken 
damage  feasant. 

Held,  by  Lord  Denman  C.  J.,  that 
trespass  is  a  proper  form  of  action  for 
continuing  on  the  plaintiff's  premises 
to  keep  possession  of  goods  distrained, 
after  the  distress  has  ceased  to  be 
lawful. 

Declaration  in  trespass  for  breaking 
and  entering  plaintiff's  house,  con- 
tinuing there  &c.,  and  seizing  and  con- 
verting his  goods.  Plea,  that  defend- 
ants entered  as  bailiffs  to  distrain,  and 
distrained  for  rent  in  arrear,  impounded 
the  goods  in  the  most  convenient  part 
of  the  premises  for  the  purpose  of  the 
distress,  and  remained  a  reasonable 
time  for  that  purpose.  Replication, 
that  plaintiff  sued,  not  only  for  the  tres- 
passes attempted  to  be  justified,  but 
also  because,  after  defendants  had  en- 
tered for  the  purposes  mentioned  in 
the  plea,  and  after  plaintiff  had  ten- 
dered to  them  a  sufficient  sum,  in  sa- 
tisfaction of  the  rent  and  costs,  and 
after  defendants  ought  to  have  accepted 
the  sum  so  tendered  and  withdrawn, 
and  given  up  the  goods  so  seized  and 
distrained,  as  in  the  plea  mentioned, 
defendants  remained  on  the  premises 
a  long  time  &c.,  and  converted  the 
goods ;  which  trespasses  newly  assigned 
are  other  and  different  trespasses  &c. 
Rejoinder,  that  plaintiff  did  not  tender 
a  sufficient  sum  for  arrears  and  costs. 
Issue  thereon. 

Held,  on  motion  in  arrest  of  judg- 
ment, after  verdict  for  plaintiff,  that, 
on  the  whole  record  it  did  not  appear 
that  tender  had  been  made  before  the 
distress  was  impounded  j  but  (per  Pat- 
teson  J.)  the  contrary  was  to  be  in- 
ferred. And,  taking  the  statement  to 
be  ambiguous,  that  it  was  not  cured  by 
verdict,  since  the  time  of  tender  was 
no  part  of  the  matter  in  issue. 

Judgment  arrested.  Ladd  w.  Thomas, 
117. 

II.'  Damage  feasant. 

1.  Goods  in   personal  possession  of 
owner. 

To  a  plea  in  trespass,  justifying  the 
taking  of  a  horse,  cart,  and  other  chat- 
tels, damage  feasant,  it  is  a  good  re- 
plication that  the  horse,  cart,  and 
chattels  were,  at  the  time  of  the  dis- 
tress, in  the  actual  possession  and  under 


the  personal  care  of,  and  then  being 
used  by,  the  plaintiff.  Actual  danger 
of  breach  of  the  peace  need  not  be 
alleged. 

So,  if  the  declaration  complain  of 
an  assault,  and  the  plea  justify,  on  the 
ground  that  plaintiff  was  interfering  to 
interrupt  the  distress. 

Rejoinder,  averring  that  the  horse 
&c.  were,  at  the  time  of  the  taking,  in 
plaintiff's  possession  &c.,  for  the  pur- 
pose of  being,  and  were  then,  used  in 
doing  the  damage,  held  bad.  Field  v. 
Adames,  649. 

2.  Time  of  tender,  117.  Ante,  I.  5. 

III.  For  poor  rates,  779.    Poor^  X.  2. 

IV.  Remedies  for. 

1.  Trespass  for  continuing  after  tender, 
117.    Ante,  I.  5. 

2.  Case  for  distraining  for  too  large  a 
sum. 

Where  a  landlord  distrains  for  more 
than  is  due  for  rent,  an  action  on  the 
case  lies  at  the  suit  of  the  tenant, 
though  the  goods  distrained  are  of  less 
value  than  the  rent  really  due;  and  it 
is  no  defence  that,  after  distress  and 
notice  thereof,  and  before  the  sale,  the 
landlord  served  a  second  notice  on  the 
tenant,  stating  the  amount  really  due, 
and  that  the  distress  was  taken  for  that 
amount  only,  and  would  be  sold  unless 
that  amount  was  paid.  Taylor  v.  Hen- 
niker,  488. 

V.  Pleading. 

1.  New  assignment,  117.    Ante,  I.  5. 

2.  Fraudulent  removal  to  avoid,  541. 
Pleading,  XIV. 

5.  Personal  possession,  649.  Ante, 
II.  1. 

DIVISIBILITY. 

I.  Of  order,  795.    Poor,  XVII. 

II.  Where  judgment  valid  and  award  of 
execution  erroneous,  813.  Banking 
Company,  I. 

DOCUMENT. 
Evidence,  V. — X. 

DONATIVE, 
p.  512.  Deanery. 

DROVER. 


DROVER. 


DROVER, 
p.  757.    Negligence,  II.  2. 

EASEMENT. 

I.  Exclusive   right  of  sepulture,  824. 
Poor,  VIII.  6. 

II.  Grant.    Sporting,  556.    Power,  III. 

ECCLESIASTICAL  COURT. 

I.  Jurisdiction. 

1.  In  respect  of  church  rates,  183.  255. 
Church  rate,  II.  2.  VI. 

2.  Distinction  between  contentious  and 
voluntary,  1 85.    Church  rate,  VI. 

5.  Under  letters  of  request,  201.  Church 
rate,  IV. 

4.  Construction  of  statute  by,  20 J, 
Church  rate,  IV. 

5.  Shewing  in  writ,  210.  Church  rate, 
VII.  1. 

6.  Jurisdiction  of  particular  officers. 
Official  principal  and  commissary, 
185,  210.    Church  rate.  VI.  VII.  1. 

II.  Inhibition  :  pending  visitation,  185. 
Church  rate,  VI. 

III.  Citation. 

1.  What  facts  it  need  not  negative,  185. 
Church  rate,  VI. 

2.  Out  of  defendant's  diocese,  201. 
Churdi  rate,  IV. 

IV.  Significavit. 

1.  Need  not  shew  matters  of  practice 
which  will  be  presumed  to  have  been 
duly  acted,  183.    Church  rate,  VI. 

2.  Rejection  of  surplusage,  185.  Church 
rate,  VI. 

5.  Need  not  negative  facts  which  would 
give  a  statutory  jurisdiction  to  an- 
other tribunal,  185.  Church  rate, 
VI. 

4.  From  official  principal,  210.  Church 
rate,  VII.  1. 

V.  Writ  de  contumace  capiendo. 

1.  What  it  need  not  negative,  185. 
Church  rate,  VI. 

2.  Effect  of  its  not  containing  the  ad- 
dition of  the  party,  183.  Church 
rate,  VI. 
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5  Effect  of  variation  from  statutory 
form,  210.    Church  rate,  VII.  1. 

4.  On  whose  significavit,  210.  Church 
rate,  VII.  1. 

5.  Where  the  contumacy  consists  in 
not  appearing,  210.  Church  rate, 
VILl. 

6.  Shewing  jurisdiction,  210.  Church 
rate,  VII.  1. 

7.  What  remedy,  where  writ  defective, 
210.    Church  rate,  VIL  1. 

8.  Opening,  210.    Church  rate,  VII.  1 

VI.  Letters  of  request,  201.  Church  rate, 
IV. 

VII.  Witnesses:  examination   of,  201. 
Church  rate,  IV. 

VIII.  Forms.  Form. 

IX.  Court  of  Arches. 

1.  Jurisdiction,  201.    Church  rate,  W. 

2.  Practice,  201.  210,  Church  rate,  IV. 
VII.  1. 

X.  Collateral  effect  of  proceedings  in. 
Termination,  as  reviving  jurisdiction  of 

justices,  177.    Churchwarden,  II. 

XI.  Peculiars :  what  does  not  constitute,  ■ 
185.    Church  rate,  VI. 

XII.  Prohibition,  255,  275.  Church  rate, 
XL  2. 

XIII.  Appeal :  to  Rome,  287.  n. 

ECCLESIASTICAL  LAW. 

See  Churchivarden.  Vestry.  Church  rate. 
Deanery.  Bwial. 

EJECTMENT. 

I.  By  mortgagee  against  mortgagor,  48 1 . 
Mortgage,  I. 

II.  Notice  to  quit.  Notice. 

III.  Demise. 

1.  By  churchwardens  as  such,  442. 
444.  n.    Poor,  VI.  1. 

2.  Re-entry  takes  effect  from,  590. 
Landlord  and  Tenant,  III.  5. 

IV.  Notice  of  trial:  under  I  G.  4.  c.  87. 
s.  2.,  155.    Evidence,  VI. 

V.  Mesne  profits.    Mesne  Profits. 

VI.  Record : 
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VI.  Record :  against  whom  evidence, 
Doe  V.  HarloWy  42.  n. 

VII.  Cognovit,  696.  Cognovit. 

VIII.  Forcible,  624.    Stampy  III.  2. 

ELECTION. 

I.  Returning  officer  :  chairman  &c. 

1.  Rector,  at  election  by  vestry  meet- 
ing, 139.    Vestry y  II.  2. 

2.  Powers  as  to  polling  and  adjourn- 
ment, 139.    Vestry,  II.  2. 

3.  Appointment  of  assistants  to  take 
election  of  guardians,  130.  Poor, 

in.  1. 

II.  Nomination. 

1.  When  to  be  conducted  according 
to  same  rules  as  absolute  election, 
139.    Vestry,  II.  2. 

2.  Proposal  by  lists,  Regina  v.  Hedger, 
157. 

III.  Poll. 

1.  Who  is  to  regulate,  139.  Vestry, 
II.  2. 

2.  Plurality  of  votes,  when  not  ex- 
cluded by  local  act,  139.  Vestry, 
II.  2. 

3.  Voting  by  proxy,  559.  Stamp, 
11.  1. 

IV.  Of  dean,  512.  Deanery. 

ERROR. 

I.  Where  there  is  an  erroneous  exe- 
cution on  a  valid  judgment,  813. 
Banking  Company,  I. 

II.  Implied  undertaking  not  to  bring. 

Where  parties  on  the  trial  of  an 
action  for  several  penalties,  agree  that 
a  verdict  shall  be  given  for  one  only, 
defendant  undertaking  not  to  repeat 
the  act  complained  of,  and  plaintiff 
that,  unless  he  does  so,  execution 
shall  not  issue,  it  is  an  implied  term 
(nothing  to  the  contrary  being  ex- 
pressed) that  defendant  shall  not  bring 
error  :  And,  if  he  do  so,  the  Court 
will  quash  the  writ  as  issued  against 
good  faith.  Apothecaries'  Company  y. 
Harrison,  642. 

ESTATE. 

I.  Rule  in  Shelley's  Case,  61.  Remain- 
der. 


EVIDENCE,  I.— IV. 

II.  Union  of  estate  for  life  with  a  re- 
mainder in  tail,  a  mesne  estate  for  life 
intervening,  61.  Remainder. 

III.  Legal :  in  workhouses,  442.  Poor, 
Yl.  1. 

IV.  Particular ;  pleading  continuance, 
356.    Power,  III. 

V.  Privity.  Privity. 

ESTOPPEL. 

By  not  producing  document  under  notice, 
135.    Evidence,  VI. 

EVICTION. 
By  lawful  title,  43.    Evidence,  XIII.  2. 

EVIDENCE. 

I.  Onus  of  proof. 

1 .  Where  issue  taken  on  plea  of  non 
infregit  conventionem,  43.  Post, 
XIII.  2. 

2.  As  to  negativing  exceptions,  183. 
Church  rate,  Post,  VI. 

3.  That  defendant  was  misled  by  mis- 
description in  notice,  743.  Notice, 
IV.  2. 

II.  In  particular  proceedings. 
Criminal  information,  422.    Libel,  I. 

III.  With  reference  to  the  state  of  the 
pleadings. 

1.  Under  plea  of  Not  Guilty,  106. 
Trover,    378.  Case. 

2  Under  plea  denying  property,  116.n. 
Lien,  III.  2. 

3.  Under  non  assumpsit,  373.  377.  n. 
Attorney,  IV.  V. 

4.  Under  plea  of  riens  in  arrere,  506. 
Replevin,  I.  3. 

5.  Under  plea  of  non  tenuit,  506. 
Replevin,  I.  3. 

6.  Under  plea  that  1.  i.  q.  is  not  plain- 
tiffs', 625.    Stamp,  III.  2. 

7.  Under  plea  that  defendant  did  not 
become  tenant  on  the  terms  alleged, 
668.    Variance,  II. 

IV.  Statutory. 

1  Of  publication  in  newspaper,  422. 
Libel,  I. 

2.  When  imperfect,  not  to  be  eked 
out  by  proceeding  partly  at  common 
law,  422.    Libel,  I. 

V.  Documentary, 
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V.  Documentary,  generally. 

1.  Costs  of  proving,  21.    Costs,  IV. 

2.  Stamp.  Stamp. 

5.  Reading  the  whole,  370.  Post, 
XI.  1. 

4.  Explanation  by  extrinsic  evidence, 
431.  451.    Devise,  I.  1.2. 

5.  Thirty  years  old,  431.    Devise,l.  I. 

VI.  Documentary  :  notice  to  produce. 
Effect  of  not  producing. 

If  notice  has  been  given  to  defend- 
ant to  produce  a  document,  and,  upon 
its  being  called  for  in  the  course  of 
plaintiff's  case,  defendant  refuses  to 
produce  it,  he  cannot  afterwards  pro- 
duce it  as  part  of  his  own  case. 

Under  statute  1  G.  4.  c.  87.  s.  2., 
the  lessor  of  the  plaintiff,  on  the  trial 
of  an  ejectment  by  landlord  against 
tenant,  may  recover  for  mesne  profits 
down  to  the  day  of  trial,  though  no 
notice  of  trial  has  been  proved.  Doe 
dem.  Thompson  v.  Hodgson,  135. 

VII.  Documentary :  copies. 

Of  newspaper,  422.    Libel,  I. 

VIII.  Documentary :  records. 

In  ejectment,  against  whom  evidence. 
Doe  V.  Harlow,  42.  n. 

IX.  Documentary  :  depositions. 

On  interrogatories,  370.    Post,  XI.  1. 

X.  Documentary :  miscellaneous. 

1.  Letters  more  than  thirty  years  old, 
451.    Devise,  I.  1. 

2.  Conditions  of  sale,  442.  Poor,  VI.  1. 

3.  Court  rolls,  48 1 .    Mortgage^  L 
XL  Parol. 

1.  Oral,  with  reference  to  written  in- 
strument. 

On  an  issue  raising  the  question 
whether  due  diligence  had  been  used 
to  obtain  the  answer  of  A.  to  a  bill  in 
Chancery,  a  witness  stated,  on  inter- 
rogatories, that  he  did  with  due  dili- 
gence endeavour  to  obtain  the  answer, 
but  could  not,  and  that  he  wrote  a 
letter  on  that  occasion  to  ^.'s  agent. 
The  letter  itself  was  not  in  evidence; 
and  there  was  no  proof  that  any  en- 
deavour had  been  made,  except  writing 
such  letter.  Held,  that  the  deposition, 
to  the  extent  above  stated,  was  ad- 
missible, though  the  part  immediately 
following  set  forth  the  contents  of  the 


letter,  and  was  therefore  excluded. 
Tufton  v.  Whitmore,  370. 

2.  Parol  with  reference  to  property 
comprised  in  deed,  442.  Poor,  VI.  1. 

3.  To  explain  latent  ambiguity,  451. 
Devise,  I.  2. 

XII.  Admissions  :  on  the  pleadings. 

1.  Inducement  when  admitted,  106. 
Trover. 

2.  By  new  assignment,  1 1 7.  Distress, 
1.  5. 

XIII.  Other  admissions. 

1.  Of  documents,  21.    Costs,  W. 

2.  Of  codefendant. 

In  covenant  against  two  executors 
upon  a  covenant  of  testator  for  quiet 
enjoyment  against  all  claiming  under 
him,  the  breach  assigned  was  that  the 
two  defendants  having,  at  the  time 
when  the  indenture  was  made,  lawful 
title  in  their  own  [right,  entered  and 
evicted  the  covenantee.  Entry  and 
eviction  by  the  two  was  proved ;  the 
only  evidence  shewing  that  it  was 
under  lawful  title  was  a  declaration  by 
one  defendant,  after  the  entry,  that 
the  two  had  lawful  title  through  tes- 
tator, under  a  deed  prior  to  that  now 
sued  upon. 

Qucere,  whether  the  declaration  was 
admissible  at  all,  as  evidence  of  the 
title  without  production  of  the  deed. 
But 

Held  that,  assuming  it  to  be  admis- 
sible as  against  the  party  making  it, 
the  declaration  was  not  evidence 
against  the  other  defendant,  as  it  did 
not  relate  to  the  affairs  of  the  exe- 
cutorship :  And,  therefore,  that  no 
proof  had  been  given  to  support  the 
action  of  covenant.  Fox  v.  Walters, 
43. 

3.  Of  coexecutor,  43.    Ante,  II. 

4.  Of  contents  of  deed,  43.    Ante,  2. 

5.  By  tender,  438.    Judgment,  I. 

6.  Inference  from,  438.    Judgment,  I. 

7.  That  property  conveyed  was  not  in- 
cluded in  purchase,  442.  Poor,  VI.  1. 

8.  Written  admission  of  payment,  493. 
Limitations,  1.  1. 

9.  By  1.0.  U.,  641.  Bills,Yl. 

10.  Under  misconception  of  law,  697. 
Poor,  XII.  2. 

XIV.  Declarations. 

1.  As 


850       EXCEPTION,  I.  II.  1. 

1.  As  evidence  of  occupation,  in  tres- 
pass for  mesne  profits,  40.  Mesne 
Profits,  I.  1. 

2.  Of  codefendant,  43.  Ante,  XIII.  2. 
5.  Of  testator,  451.    Devise,  I.  2. 

XV.  Effect  in  evidence  of  particular 
facts. 

1.  Possession,  as  evidence  of  title,  43. 
Ante,  XIII.  2. 

2.  Demand  and  refusal,  106.  Trover. 
8.  Tender,  438.    Judgment,  I. 

4.  Plea  in  same  action,  438.  Judg- 
ment, I. 

5.  Production  of  an  I.O.U.  not  ad- 
dressed, 641.    Sills,  Yl. 

EXCEPTION. 

I.  Onus  of  negativing,  183.    Church  rate, 
VI. 

II.  In  conditions  of  sale,  442.    Poor,  VL 
1.    See  also  Grant, 

EXCESS. 

I.  Relinquishment  of,  488.  Distress, IV.  2. 

II.  In  privileged   communication,  733. 
Libel,  III.  2. 

EXCOMMUNICATION. 
•As  a  collateral  remedy,  292.  n. 

EXECUTION. 

I.  What  could  be  taken  previously  to 
1  &  2  Vict.  c.  110.,  536.  Insolvent,!!!. 

II.  Against  defendant  who  had  no  notice 
of  the  suit,  753.  Requests. 

III.  Against  retired  members,  802,  813. 
banking  Company. 

IV.  Setting  aside  in  error,  813.  Banking 
Company,  I. 

V.  Discharge  of  prisoner  for  debt  not  ex- 
ceeding 20/.,  587.    Insolvent,  I. 

VI.  Of  power.    Power,  III. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

I.  Evidence :  admissions  by  co-executor, 
43.    Evidence,  XIII.  2. 

II.  Laches :  in  not  entering  up  judgment, 
167.    Judgment, Y. 


FRAUD,  I.  III. 

EXTRINSIC  EVIDENCE. 

pp.  431,  451.  Devise,  I.  1,  2.  559.  Stamp, 
II.  1. 

FACTOR. 
Agent. 

FISH. 

Oyster  spat. 

Statutes  13  Ric.  2.  st.  1.  c.  19.,  and 
17  Ric.  2.  c.  9.,  for  the  preservation  of 
the  fry  or  brood  of  fish,  are  still  in 
force;  and  the  spawn  or  brood  of 
oysters,  called  oyster  spat,  is  within  the 
provisions  of  those  acts. 

Where  the  defendant,  in  an  action 
of  trespass  quare  clausum  &c.,  justi- 
fies an  entry  for  the  purpose  of  taking 
such  spawn  in  the  locus  in  quo,  being 
a  public  navigable  tide  river,  the  plea 
must  shew  that  he  took  it  under  cir- 
cumstances that  made  the  taking  legal 
within  the  provisions  of  the  several 
acts  for  its  preservation.  Maldon, 
Mayor  Sfc.  v.  Woolvet,  13. 

FORFEITURE, 
p.  476.    Landlord  and  Tenant,  II.  2. 

FORM. 

I.  Given  by  statute. 

1.  Immaterial  variance,  183.  Church 
rate,  VI. 

2.  Material   variance,  210.  Church 
rate,  VII.  1. 

3.  Effect  in  construing  enactment,  382. 
410.  Poor. 

II.  Practical  forms. 

1.  Citation,  183.  n.,  202.  n. 

2.  Significavit  of  contempt,  184. 

3.  Appointment  of  commissary,  198.n. 

4.  Inhibition,  200. 

5.  Contumace  capiendo,  211. 

6.  Return  to  Habeas  Corpus,  211. 

FRAUD. 

I.  Fraudulent  conveyances,  536.  Insol- 
vent, III. 

II.  Fraudulent  removal,  341.  Pleading, 
XIV. 

III.  Of 


FRAUDS,  STATUTE  OF. 

III.  Of  witness,   as  distinguished-  from 
fraud  of  party,  63 1 .    Neiv  Trial. 

FRAUDS,  STATUTE  OF. 
Statute,  XVII, 

FREE  SCHOOL, 
p.  624.    Stamp,  III.  2. 

GARDEN. 

Passes  under  the  word  "  appurtenances," 
442.    Poor,Nl.  1. 

GENERAL  ISSUE. 
Evidence,  III.  Plea. 

GOOD  FAITH. 
Writ  of  error  against,  642.    Error,  II. 

GOODS  AND  CHATTELS. 
What  are,  536.    Insolvent,  III. 

GOODS  SOLD  AND  DELIVERED. 

Delivery  and  acceptance,  633.  Statute, 
XVII. 

GRANT. 

I.  I.  Under  word  "appurtenances,"  442. 

Poor,  VI.  1. 
2.  Liberty  to  shoot,  556.    Power,  III. 

II.  Exception. 

1.  How  not  introduced  extrinsically, 
442.    Poor,  VI.  1 . 

2.  In  lease  of  mine,  8 1 6.  Poor,  VIII.  5. 

GUARDIAN. 

Poor. 

HABEAS  CORPUS. 

I.  When  not  the  proper  course. 

When  the  remedy  is  by  appeal  or 
moving  to  set  aside  capias,  210. 
Church  rate,  VII.  1. 

II.  From  whence  the  writ  should  issue. 

A  party  sentenced  by  two  justices  to 
imprisonment  with  hard  labour,  under 
the  Smuggling  Act,  4  &  5  W.  4.  c.  13. 


IMPRISONMENT,  L— IV.  851 

s.  2.,  is  in  execution  in  a  criminal 
matter ;  and  a  habeas  corpus  directed 
to  the  gaoler  to  bring  up  his  body, 
should  issue  from  the  crown  office. 

But,  where  the  solicitor  for  the 
Customs  attended  before  a  judge,  on 
the  hearing  of  the  return  to  such 
habeas  corpus,  and  opposed  the  pri- 
soner's discharge,  but  did  not  take  the 
above  objection,  and  the  judge  dis- 
charged the  prisoner  for  a  defect  in  the 
warrant  of  commitment,  it  was  held 
too  late  to  object  afterwards,  on  the 
part  of  the  crown,  that  the  habeas 
corpus  had  issued  from  the  civil  side : 
and  this  Court  refused,  at  that  stage  of 
the  proceedings,  to  rescind  the  order 
for  the  discharge.    Easton's  case,  645. 

III.  Examination  of  articles  of  the  peace 
on,  599.    Peace^  II. 

IV.  1.  What  facts  controvertible  on  affi- 
davit, 599.    Peace,  II. 

2.  Effect  of  discharge,  as  to  subsequent 
proceedings,  599.    Peace,  II. 

HANDWRITING, 
p.  431.    Devise,  1.  1. 

HEIR. 

Before  admittance,  566.     Copyhold,  I.  1. 

HIGHWAY. 
Way. 

HIRING  AND  SERVICE. 
Settlement  by,  697.    Poor,  XIII.  2. 

IDENTIFICATION. 
Of  newspaper,  422.    Libel,  1. 

IMPLICATION. 

I.  Taking  away  jurisdiction   by,  183. 
Church  rate,  Vl. 

II.  Of  undertaking  not  to  bring  error, 
642.    Error,  II. 

III.  Averment  by,  356.    Power,  III. 

IMPRISONMENT. 

I.  To  compel  attendance  as  witness,  55. 
Witness,  I. 

II.  For 


852        INDEMNITY,!.  II. 

II.  For  contempt  of  ecclesiastical  court, 
182.    Church  rate,  Yl. 

III.  For  debt  not  exceeding  20/.,  587. 
Insolvent,  I. 

IV.  Habeas  Corpus, 

INDEMNITY. 

I.  Acts :  effect  of,  Regina  v.  Cambridge, 
Mayor  ^c,  702. 

II.  To  justices,  779.    Poor,  X.  2.' 

INDICTMENT. 

I.  1.  Introductory  averment,  317.  Postea. 

2.  Innuendo,  317.  Postea. 

3.  Time,  317.  Postea. 

4.  Materiality,  317.  Postea. 

II.  For  perjury  before  an  election  com- 
mittee, 317.  Postea. 

INDORSEMENT. 

I.  On  record,  438.    Judgment,  I. 

II.  See  also  Bills,  IV. 

INDUCEMENT, 
p.  106.  Trover, 

INFORMATION. 
Criminal.    Criminal  Information. 

INHABITANT, 
p.  94.    Poor,  VIII.  4. 

INHIBITION, 
p.  183.    Church  rate,Nl. 

INNUENDO, 
p.  317.  Postea. 

INSOLVENT. 

I.  Foundation  of'jurisdiction. 

Proceedings  when  not  annulled  by  in- 
termediate discharge  from  imprison- 
ment. 

A  party  committed  in  execution  for 
a  debt  below  20/.,  was  brought  before 


INSOLVENT,  I.— IV. 

the , Insolvent  Debtors'  Court  under 
the  compulsory  clause,  s.  36.,  of  stat. 
1  &  2  Vict.  c.  110.,  and  orders  made, 
vesting  his  estate,  first  in  the  provisional 
assignee,  and  afterwards  in  another 
assignee,  for  the  purpose  of  the  statute. 
Before  the  first  order  was  made,  the 
insolvent  had  lain  in  prison  twelve  suc- 
cessive calendar  months,  in  execution 
for  the  above  debt.  After  the  making 
of  the  first,  and  before  the  making 
of  the  second  order,  he  moved  the 
Court  of  Exchequer  for  his  discharge, 
under  stat.  48  G.  5.  c.  123.  s.  1.,  and 
was  discharged. 

Held,  that  both  orders  of  the  Insol- 
vent Debtors'  Court  were  valid,  and 
not  annulled  by  the  discharge :  and 
that  the  second  assignee  might,  after 
the  discharge,  convey  the  assigned  pro- 
perty, no  application  having  been  made 
to  rescind  the  orders.  Kitching  v. 
Croft,  586. 

II.  Proceedings :  validity  of,  till  rescinded 
by  same  Court,  586.    Ante,  1. 

III.  Effect  of  the  assignment:  under 

1  G.  4.  a.  119.  ss.  4,  17. 

Under  stat.  1  4.  c.  119.,  nothing 
passed  to  the  assignee  in  which  the  in- 
solvent was  not  beneficially  interested. 

Where  defendant  was  sued  by  the 
insolvent  on  a  bond  conditional  for 
the  payment  of  an  annuity  to  the  in- 
solvent ; 

Held,  that  he  might  set  up  the  as- 
signment under  the  insolvency  as  a 
defence,  but  that  such  defence  was  met 
by  shewing  that  the  insolvent  had  as- 
signed away  his  interest  in  the  bond 
before  the  insolvency.  Although  the 
assignment  reserved  a  contingent  in- 
terest to  the  insolvent,  which  had  not 
yet  vested. 

And  that  the  defence  on  such  last- 
mentioned  assignment  was  not  met  by 
pleading  that  the  assignment  was  with- 
out consideration,  and  fraudulent  and 
void  as  against  creditors,  the  bond 
(which  was  assigned  before  -stat.  1  & 

2  Vict.  c.  110.  s.  12.)  not  being  goods 
and  chattels  within  13  Eliz.  c.  5.  That 
act  applies  only  to  such  property  as 
may  be  taken  in  execution. 

The  same  law  as  to  the  insolvent's 
interest  in  a  covenant  for  payment  of 
the  annuity,  contained  in  an  indenture 
securing   the  annuity  on  land,  with 

powers 
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powers  of  distress  and  entry,  and  with 
a  demise  of  the  land,  to  be  void  on 
payment  of  the  annuity. 

Debt  for  arrears  of  such  annuity  is 
barred  after  twenty  years  by  stat.  3  & 
4  W.  4.  c.  42.  s.  3.,  but  not  after  six 
years  under  stat.  3  &  4  W.4.  e.  27. 
s,  42.    Sims  V.  Thomas,  536. 

IV.  Effect  of  discharge. 

On  covenant  to  pay  premiums,  657 . 
Mortgage,  II. 

INSURANCE. 

Covenant  to  pay  premiums,  657.  Mort- 
gage, II. 

INTENDMENT. 

I.  After  verdict,  719.    Libel,  II. 

II.  Of  danger  of  breach  of  the  peace, 
649.    Distress,  II.  1. 

INTEREST. 

"  In  the  land,"  or  "  matter  of  interest," 
341.    Pleading,  Xiy. 

INTERMENT, 
p.  775.    Poor,  VII.  1. 

INTERROGATORIES, 
p.  370.    Evidence,  XI.  1. 

IRELAND. 

Child  of  Irish  parents  born  in  England, 
822.    Poor,  XI. 

IRREGULARITY. 

I.  In   ecclesiastical   court,    201.  210. 
Church  rate,  IV.  VII.  1. 

II.  Waiver  by  appearance,  645.  Habeas 
Corpus,  II. 

JOINT-STOCK. 
Bills,  I.    Banking  Company. 

JUDGE. 

I.  Order  of.  Order. 

II.  Summing  up,  317.  Postea. 


III.  When  a  judge  of  fact  as  well  as  of 
law,  442.    Poor,  VI.  1. 

IV.  Party  bound  by  not  having  desired 
him  to  put  a  particular  question  to 
the  jury,  743.    Notice,  IV.  2. 

JUDGMENT. 

I.  According  to  the  very  right. 

Avowry  for  rent  for  two  years  and  a 
half,  due  on  a  Michaelmas  holding. 
Pleas,  Tender,  and  Non  tenuit.  On 
the  trial  a  holding  from  Michaelmas, 
old  style,  and  a  tender  after  old  Mi- 
chaelmas being  proved  and  found,  the 
judge  refused  to  amend  the  avowry, 
but  directed  the  finding  of  the  jury 
upon  the  second  issue  to  be  indorsed 
on  the  record.  This  Court  refused  to 
give  judgment  for  the  defendant,  upon 
the  finding  so  indorsed,  under  sect.  24. 
of  stat.  3  &  4  W.  4.  c.  42.,  and  also  re- 
fused to  expunge  the  indorsement. 

Held,  also,  in  an  action  in  which  the 
pleadings  were  as  above,  that  proof  of 
a  tender  by  plaintiff  of  the  amount  of 
rent  due  in  support  of  the  first  plea, 
was  not  evidence  for  the  defendant  of 
the  holding  as  stated  in  the  avowry; 
nothing  being  said  by  the  plaintiff  at 
the  time  of  tender,  about  the  terms  of 
the  holding  or  the  time  when  the  rent 
had  become  due.  Knight  v.  M^Douall, 
438. 

II.  Against  party  not  appearing,  210. 

Church  rate,  VII.  1. 

III.  Against  registered  officers,  802.  8 1 3. 
Banking  Company. 

IV.  Laches  in  not  entering  up,  167. 
Post,  V. 

V.  Nunc  pro  tunc. 

Defendant  obtained  a  verdict  at  the 
Spring  assizes,  1839,  and  died  after- 
wards and  before  Easter  term,  1839. 
In  that  term  plaintiff  moved  for  a  new 
trial,  and.the  Court,  having  taken  time 
to  consider,  refused  the  rule  late  on 
last  day  of  Easter  term.  Judgment 
was  signed  for  defendant  twelve  days 
after  the  end  of  Trinity  term  1839; 
costs  were  taxed;  and  the  allocatur 
was  obtained  on  the  12th  July  1839, 
immediately  upon  which  the  entry  of 
judgment  was  completed.  The  delay 
was  accounted  for  partly  by  the  length 
of  time  requisite  for  preparing  the  bill 
of  costs,  the  cause  being  heavy,  and 

partly 
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partly  by  the  taxation  having  been 
suspended  by  a  summons  (which  was 
discharged)  to  set  aside  the  judgment 
after  it  was  signed.  Defendant's  ad- 
ministratrix sued  out  a  scire  facias  for 
execution,  returnable  20th  November 
1839,  but  was  served,  on  19th  Novem- 
ber 1839,  with  notice  of  allowance  of  a 
writ  of  error.  On  11th  January  1840, 
she  obtained  a  rule  to  enter  judg- 
ment, nunc  pro  tunc,  of  Trinity  term, 
1859. 

Rule  absolute ;  the  Court  consider- 
ing that  no  laches  was  imputable  to 
defendant's  administratrix,  and  that  the 
delay  was  the  act  of  the  Court  (though 
it  was  not  expressly  sworn  that  the  ad- 
ministratrix had  notice  of  the  motion 
for  a  new  trial) :  and  that  the  discre- 
tion of  the  Court  was  not  limited  by 
Stat.  17  C.  2.  c.  8.  s.l.  Evans  v.  Rees, 
167. 

VI.  Arrest  of,  719.    Libel,  tl. 

JURISDICTION. 

I.  Of  justices.    Justice,  I. 

II.  Of  Ecclesiastical  Court.  Ecclesiasti- 

cal Court,  I. 

III.  Of  Sessions.  Peace. 

IV.  Generally. 

1.  Shewing  on  face  of  order,  78.  Poor, 
XVI. 

2.  Negative  facts  that   would  take 
away,  183.    Church  rate,  VI. 

3.  Taking  away  by  implication,  183. 
Church  rate,  VI. 

4.  Shewing  on   face  of  writ,  210. 
Church  rate,  VII.  1 . 

5.  Want    of,   how    examined,  599. 
Peace,  II. 

6.  Presumption   that  a  court  acted 
within,  183.    Church  rate,  N I, 

JURY. 

I.  Presumed  intention  of,  317.  Postea. 

II.  Indorsement  of  finding  on  the  record, 

438.    Judgment,  I. 

III.  Question  for,  373.    Attorney,  IV. 

JUSTICE  OF  THE  PEACE. 

I.  1.  Jurisdiction  :  as  to  church  rates,  177. 
Churchwarden,  II. 
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2.  Upon  summons,  472.  Time^  II.  1. 
IT.  Ministerial  acts. 

1.  Allowances  of  poor  rates,  416. 
Poor,  X.  1. 

2.  When  not  compelled  to  enforce  an 
order  not  directed  to  them,  761. 
Jjandlord  and  Tenant^  X.  2. 

3.  When  compelled  to  issue  distress 
warrant  for  rates,  779.    Poor^  X.  2. 

III.  Indemnity  to,  779.    Poor,  X.  2. 

IV.  Attendance  of  witnesses  how  com- 
pelled, 55.     Witness,  I. 

V.  Order: 

What  it  must  shew,  78.  Poor,  XVI. 

VI.  Notice  of  action. 

Stat.  5  &  6  W.  4.  c.  50.  s.  109.,  re- 
quiring twenty-one  days'  notice  of  ac- 
tion against  justices  or  others  for  any 
thing  done  under  that  act,  does  not  im- 
phedly  repeal  the  privilege  of  a  justice 
of  the  peace  to  have  a  month's  notice 
under  24  G.2.  c.  44.  s.  1.  Rex  v. 
Boston,  470. 

JUSTIFICATION. 
Fish,  Plea, 

LACHES. 

I.  In   not  entering  up  judgment,  167. 

Judgment,  V. 

II.  In  not  taking  objections,  645.  Habeas 

Corpus,  II. 

LANDLORD  AND  TENANT. 

I.  Evidence  that  the  relations  subsists. 

Declarations  by  landlord,  40.  Mesne 
Profits,  I.  1. 

II.  Relation  how  created. 

1.  By  lease  under  power,  356.  Power, 
III. 

2.  By  entry  under  agreement  for  a 
lease  with  special  covenants. 

Where  a  party  is  let  into  possession, 
and  pays  rent,  under  an  agreement  for 
a  future  lease  for  years,  which  is  to 
contain  a  covenant  against  successive 
crops  of  corn,  and  a  condition  of  re- 
entry for  breach  of  covenants;  held, 
that  he  thereby  becomes  a  yearly  te- 
nant, subject  to  the  above  terms  and 
condition. 
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condition.  Doe  dem.  Thomson  v.  Amey, 
476. 

o.  Relation  of  mortgagor  and  iflort- 
gagee,  48 1 .    Mortgage^  I. 

4.  Memorandum  after  the  signatures, 
506.    Replevin,  I.  3. 

III.  Rent. 

J.  Wiiat  allowance  does  not  reduce 
the  reservation,  506.  Replevin,  I.  5. 

2.  When  the  statute  as  to  apportion- 
ment applies,  590.    Post,  3. 

5.  Effect  of  re-entry,  or  date  of  demise 
in  ejectment. 

Plaintiff  agreed  with  F.  to  let  him 
land  on  a  building  lease  for  ninety-eight 
years  from  Christmas  1855,  at  a  pepper- 
corn rent  for  three  years,  and  then  at 
11 5/.  a  year,  payable  quarterly ;  F.  to 
build  on  the  land  and  cover  in  eight 
messuages  within  the  first  three  years, 
and  to  accept  a  lease  &c. :  proviso  for 
re-entry  on  default.  F.  entered,  but 
did  not  build  the  houses;  whereupon 
plaintiff  brought  ejectment,  and  re- 
covered possession  on  June  12th,  1839. 
The  demise  in  the  ejectment  was  laid 
on  1st  January  1839. 

Held  that  plaintiff  could  not,  in 
assumpsit  against  F.  on  the  agreement, 
recover  rent  from  December  25th  to 
January  1st.  For, 

Semble,  that  stat.  4  &  5  W^.  4.  c.  22. 
s.  2.,  as  to  apportionment  of  rents,  does 
not  apply  to  the  case  of  a  landlord 
determining  the  relation  of  landlord 
and  tenant  by  his  own  act.  And,  Held 
that,  if  it  did,  no  rent  was  due  here,  the 
re-entry  taking  effect  from  the  day  of 
the  demise,  and  having  therefore  put 
an  end  to  the  tenancy  before  a  quarter's 
rent  accrued ;  but  the  remedy  was  by 
action  for  mesne  profits. 

After  re-entry,  plaintiff  agreed  with 
a  new  tenant  to  let  him  the  premises 
for  the  residue  of  i^'.'s  term,  at  a 
peppercorn  for  the  year  ending  Mid- 
summer 1840,  70/.  for  the  year  ending 
Midsummer  1841,  and  140/.  a  year  for 
the  rest  of  the  term.  Plaintiff,  in  the 
above  action,  claimed,  as  damages,  the 
difference  between  the  rent  which  he 
would  actually  receive  down  to  Mid- 
summer 1841,  and  that  which  would 
have  accrued  down  to  the  same  period 
if  F.  had  kept  his  agreement. 

Held,  that  the  jury  were  not  bound 
Vol.  XII. 


to  award  that  amount,  but  might  give 
their  verdict  on  an  estimate  of  the 
plaintiff's  real  damage,  taking  into 
consideration  the  increased  rent  se- 
cured to  him  by  the  second  agreement. 
Oldershaw  v.  Holt,  590. 

4.  Payment  so  as  to  gain  a  settlement, 
687.    Poor,  XIII. 

IV.  Liabilities  of  landlord:  to  rate  in 
respect  of  ore  reserved,  816.  Poor, 
VIII.  5. 

V.  Landlord's  remedies. 

1.  Distress,  117.    488.  Distress,  1.  3. 
IV.  2.    481.  Mortgage,  I. 

2.  Seizure  after  fraudulent  removal, 
341.    Pleading,  XIV. 

5.  Mesne  profits  to  day  of  trial,  155. 
Evidence,  VI. 

4.  Re-entry,  476.    Ant^,  II.  2.  481. 
Mortgage,  I. 

5.  Assumpsit ;  damages,  590.  Ante,  III. 

6.  Ejectment,  590.    A^ite,  III.  3. 

7.  Possession  by  order  of  justices,  761, 
Post,  X.  2. 

VI.  Tender,  117.  Distress,  I.  5.  438. 
Judgment,  I. 

VII.  Pleading :  Justification  under  land- 
lord for  rent,  341.    Pleading,  XIV. 

VIII.  Notice  to  quit,  476.  Ante,U.2. 
481.  Mortgage,  I.    743.  Notice,  IV.  2. 

IX.  Duties  and  liabilities  of  tenant. 

Under  covenant  engrafted  on  yearly 
tenancy,  476.    Ante,  II.  2. 

X.  Tenant's  remedies. 

1 .  Case  for  distraining  for  too  large  a 
sum,  488.    Distress,  IV.  2. 

2.  Restitution  on  appeal. 

The  judges  of  assize,  on  appeal,  under 
Stat.  11  G.2.C.  19.  5.17,  against  an 
order  of  two  magistrates  giving  pos- 
session to  a  landlord  under  sect.  16, 
made  an  order  for  restitution  of  the 
premises  to  the  tenant.  The  order  of 
the  judges  was  not  directed  to  any 
person. 

Held,  that  mandamus  could  not 
issue  commanding  the  two  justices  to 
make  restitution.  Regina  v.  Traill, 
761. 

XI.  Determination  of  the  relation. 
By  ejectment,  590,    Ante,  III.  3. 

5  K        XIL  Evidence. 
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XII.  Evidence. 

1.  Of  terms  of  holding,  458.  Judg- 
ment^  I, 

2.  Of  payment  of  rent,  506.  Re- 
plevin^  I.  3. 

5.  Variance.  Variance. 

LEASE. 
Under  power,  356.    Power^  III. 

LEGAL  ESTATE, 
p.  442.    Poo?',  VI.  1. 

LETTER. 

I.  1.  Evidence  of  writing,  570.  Evi- 
dence y  XI.  1, 

2.  Thirty  years  old,  451.    Devise,  1. 1. 

II.  Setting  forth  the  whole,  599.  Peace, 
II. 

III.  Of  attorney,  559.    Stamp,  II.  1. 

IV.  Of  request,  201.    Church  rate,  IV. 

LIBEL. 

I.  Criminal  information. 

Practice :  evidence  on  which  rule  drawn 
up. 

A  motion  for  a  criminal  information 
for  libels  published  in  a  newspaper 
was  made  upon  affidavits  containing 
the  stamp  office  certificate  verifying 
the  declaration  of  publication  and 
printing,  under  stat.  6  &  7  W.4:,  c.  76. 
s.  8.  The  affidavits  also  set  forth  the 
libel,  stating  it  to  be  contained  in  a 
newspaper,  which  (as  appeared  by  the 
affidavits}  corresponded  with  the  de- 
scription in  the  stamp  office  declar- 
ation. At  the  time  of  the  motion,  a 
newspaper,  likewise  so  corresponding, 
was  shewn  to  the  Court.  The  rule 
nisi  v^^as  granted ;  but  it  was  not  drawn 
up  on  reading  the  newspaper ;  nor  was 
the  newspaper  annexed  to  the  affidavit, 
or  filed. 

Held,  not  sufficient  at  common  law, 
or  under  the  statute;  and  that  the 
newspaper  could  not  be  shewn  to  the 
Court  on  moving  to  make  the  rule 
absolute.    Reginay.  JVoohner,  ^22. 
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II.  Declaration. 

Allegations  to  point  the  imputation. 

In  case  for  libel,  the  declaration 
stated  that  plaintiff  was  a  Roman 
Catholic  priest,  and  priest  of  a  chapel 
named,  and  that  defendant,  intending 
to  injure  him  io  his  said  offices,  pub- 
lished of  him,  in  those  offices,  a  libel, 
which  was  set  out.  The  alleged  libel 
contained  an  account  of  a  Roman 
Catholic  having  been  seen  performing 
a  penance,  which  was  suggested  to  be 
of  a  degrading  kind,  and  added  that 
the  party  performing  the  penance  said, 
that  his  priest  would  not  administer 
the  sacrament  to  him  till  he  had  per- 
formed it,  and  that  his  priest  was  the 
plaintiff.  The  declaration  also  set  forth 
certain  comments  of  the  defendant, 
accompanying  the  publication,  and  in  ' 
which  the  Roman  Catholic  discipline 
was  attacked  :  the  libel  was  not  other- 
wise connected  with  the  plaintiff :  nor 
were  there  any  allegations  shewing 
how  the  enjoining  of  such  a  penance 
would  affect  the  character  of  a  Roman 
Catholic  priest.  Judgment  arrested, 
the  Court  holding  that  the  publication 
was  not,  on  the  face  of  it,  libellous, 
and  refusing,  even  upon  the  assump- 
tion that  plaintiff  was  charged  with 
imposing  the  penance,  to  intend  that 
the  jury  had  evidence  before  them  of 
any  injury  to  plaintiff,  which  the  de- 
claration did  not  shew,  though  some 
evidence  to  that  purpose  was  in  fact 
given. 

Held  that,  if  the  publication  had 
been  libellous,  it  would  not  have  been 
justifiable  on  the  ground  that  it  was 
promulgated  at  a  public  meeting  called 
to  petition  parliament  against  making 
a  grant  in  support  of  a  Roman  Catholic 
college.    Heainie  v.  Stowell,  719. 

III.  Privileged  communication. 

1.  Public  discussion,  when  not,  719. 
Ante,  II. 

2.  Defamatory  excess. 

Defendant  claimed  rent  of  plaintiff ; 
plaintiff's  agent  (with  whom  plaintiff 
had  authorised  defendant  to  corres- 
pond on  the  subject,  refusing  himself 
to  communicate  with  defendant  im- 
mediately) told  defendant  that  plain- 
tiff denied  his  liability;  defendant  there- 
upon wrote  to  the  agent,  alleging  facts 
in  support  of  his  claim,  and  adding, 

«  this 


LIBERTY. 

"  this  attempt  to  defraud  me  of  the 
produce  of  the  land  is  as  mean  as  it  is 
dishonest."  Declaration  for  lihel,  set- 
ting out  the  above  letter.  Plea,  Not 
Guilty. 

Held,  that  the  publication,  in  these 
terms,  was  not  privileged,  and  that  the 
judge  was  justified  in  directing  the  jury 
that  it  was  a  libel.  Tuson  v.  Evans, 
735. 

IV.  The  Court  may  arrest  judgment,  not- 
withstanding the  32  G.  3.  c.  60.  Hearne 
V.  Stowelly  751, 

LIBERTY. 
Of  shooting,  356.    Power,  III. 

LIEN. 

I.  Interests  in  nature  of. 

Under  engagement  not  to  remove  goods 
till  paid  for,  G32.    Statute^  XVII. 

II.  Up  to  what  time. 

Where  goods  deposited  at  a  wharf 
are  sold  by  the  ov/ner,  and  he  gives 
notice  thereof  to  the  wharfinger,  pay- 
ing all  charges  up  to  that  time,  the 
wharfinger  cannot  claim  a  lien  against 
him  for  subsequent  charges  in  respect 
of  such  goods,  on  the  ground  that  no 
delivery  order  was  lodged,  and  the 
notice  was  merely  oral.  Barry  v. 
Longmore^  659. 

III.  1.  Under  what  plea,"l06.  Trover. 

2.  On  a  plea,  in  detinue,  that  the 
goods  were  not  the  goods  of  plaintiff, 
defendant  may  set  up  a  lien.  Lane 
V.  Teu'son,  116.  n. 

LIFE. 

Pleading,  356.    Poiver,  III. 

LIMITATIONS. 
I.  1.  Writing  to  rebut  plea. 

In  assumpsit  for  money  lent  to  de- 
fendant for  his  father's  benefit,  an  entry 
made  by  defendant,  as  clerk  of  the 
plaintiff,  in  plaintiff's  ledger,  wherein 
plaintiff  gives  defendant  credit  for  part 
payment  within  six  years  by  his  father, 
is  not  a  sufficient  writing  signed  by  the 
party,  within  stat.  9  G,  4.  c.  14.,  to 
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rebut  a  plea  of  the  Statute  of  Limit- 
ations.   Bayley  v.  Ashton,  49J. 
2.  Payment  to  rebut  plea,  495^.  AnQ, 
1. 

II.  As  to  arrears  of  annuity,  536.  Insol- 
vent, III. 

III.  Of  estates,  61.  Remainder. 

LONDON. 

Bye-laws. 

Employment  of  drover,  737,  Negli- 
gence, II.  2. 

LUNATIC 
Pauper,  78.    Poor,  XVt. 

MAGISTRATE. 
Justice  of  the  Peace. 

MAJORITY. 

p.  159.  Vestry^  II.  2.  253.  Church  rate, 
II.  2.    460.    Statute,  LI.  1. 

MANDAMUS. 

I.  1 .  To  justices  to  sign  and  allow  rate, 
416.    Poor,  X.  1. 

2.  To  issue  distress  warrant  for  rate, 
779.    Poor,  X.  2. 

II.  When  refused. 

1.  To  repair  a  road,  427.    Way,  II. 

2.  Where  there  is  a  specific  remedy, 
512.  Deanery. 

5.  To  justices  to  give  restitution  under 
an  order  not  directed  to  them,  761. 
Landlord  and  Tenant^  X.  2, 

MANOR. 

Admittance  to  customary  tenements,  566. 
Copyhold,  I.  1. 

MASTER  AND  SERVANT. 

I.  Successive  contracts  constituting  con- 
tract for  a  year,  73.    Poor,  XII.  1. 

II.  Distinction  between  a  servant  and  a 
person  employed  in  an  independent 
calling,  757.    Negligence,  II.  2. 

5  K  2      III.  Master's 
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III.  Master's  liabilities  for  acts  of  ser- 
vant. 

J.  Plea  in  case  for  negligence,  578. 
Case. 

2.  Owner,  when  not  liable  for  drover 
employed  by  him,  757.  Negligence, 
II.  2. 

MATERIALITY. 
In  indictment  for  perjury,  517.  Postea. 

MAXIM 

That  there  is  no  w^rong  without  a  re- 
medy, 255.    Church  rate. 

MEETING. 

Vestry,  159.     Vestry,  2.     177.  Church- 
warden, 11. 

MEMORANDUM, 
Incorporating,  506.    Replevin,  I.  5. 

MENACE, 
p.  599.    Peace,  II. 

MERGER. 

.  Effect  of  intervening  limitations,  61. 
Remainder. 

IL  Of  office,  185.    Church  rate,  VI. 

MESNE  PROFITS. 
T.  1.  Liability  for  occupation  by  tenant. 
In  trespass  for  mesne  profits,  a  ver- 
dict may  be  found  against  defendant, 
though  he  never  actually  occupied 
during  the  time  of  the  trespass,  if  it  be 
proved  that,  before  the  trespass,  de- 
fendant, who  then  held  lawfully,  under- 
let to  H. ;  that  defendant's  and  H.\ 
interest  became  determined,  and  right 

„  of  possession  vested  in  plaintiff;  that 
H,  held  on  ;  and  that  defendant  after- 
wards continued  to  receive  rent  of  him, 
and  declared  him  to  be  his  tenant  when 
plaintiff  demanded  possession  ;  defend- 

■  ant  and  H.  both  alleging  title  in  the 
party  under  whom  defendant  formerly 
held.   Doe  v.  Harlow,  40. 


MORTGAGE,  I. 

2.  When  and  to  what  date  recover- 
able in  ejectment,  155.  Evidence, 
VL 

II.  Action  for. 

1.  When  the  proper  remedy,  590. 
Landlord  and  Tenant,  III.  5. 

2.  Record  in  ejectment,  against  whom 
evidence.    JDoe  v.  Harlow,  42.  n, 

MINE. 

Proportion  of  ore  reserved,  816.  Poor, 
VIII.  5. 

MINISTERIAL  ACT. 
p.  416.    Poor,  X.  1. 

MISDESCRIPTION, 
p.  743.    Notice,  IV.  2. 

MISTAKE 
Of  law,  697.    Poor,  Xn.  2. 

MONEY  LENT. 
lOU,  641.   Rills,  YL 

MONITION, 
p .  2 1 0.    Church  rate,  VII.  1 . 

MORTGAGE. 

I.  Relation  of  mortgagor  and  mortgagee. 

Right  to  enter  and  evict. 

A  mortgage  deed,  reciting  a  loan  of 
850/.  at  5  per  cent,  interest,  contained 
an  agreement  that  the  mortgagor, 
during  his  occupation  of  the  mortgaged 
premises,  should  yield  and  pay  for  the 
same  to  the  mortgagee  the  yearly  rent 
or  sum  of  50/.,  payable  half  yearly,  and 
that  it  should  be  lawful  for  the  mort- 
gagee to  use  such  remedies,  by  distress 
and  sale,  for  the  recovery  of  the  said 
rent  as  landlords  have  on  common  de- 
mises ;  provided  that  the  reservation 
of  such  rent  should  not  prejudice  the 
mortgagee's  right  to  enter  and  evict 
the  mortgagor  at  anytime  after  default 
made  in  payment  of  the  moneys  secured, 
or  any  part  thereof. 

Held 
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Held  that,  after  default  made  in  pay- 
ment of  the  principal  and  of  one  half 
year's  rent,  the  mortgagee  might  eject 
the  mortgagor  without  any  notice  to 
quit,  though  he  had  treated  the  mort- 
gagor as  tenant  by  distraining  on  him 
for  a  previous  year's  rent. 

The  court  rolls,  containing  a  pre- 
sentment of  an  admittance  upon  a  sur- 
render, out  of  court,  are  primary  evi- 
dence of  the  surrender,  as  between 
surrenderor  and  surrenderee,  without 
producing  the  original  surrender,  or 
inquiring  into  the  sufficiency  of  the 
stamp  upon  it.  Doe  dem.  Garrod  v. 
0/%,  481. 

II.  Discharge  of  mortgagor  under  Insol- 
vent Act :  covenant  to  pay  premiums. 

By  deed  of  mortgage  for  a  debt  of 
1000/.,  the  mortgagor  covenanted,  as  a 
further  security,  to  ensure  his  life  for 
the  mortgagee's  benefit,  deliver  the 
policy  to  him,  and  keep  the  premiums 
paid  till  the  debt  was  discharged  ;  and 
that,  if,  in  the  mean  time,  the  premiums 
should  be  in  arrear,  the  mortgagee 
might  pay  them  and  recover  the  amount 
from  mortgagor. 

The  mortgagor  afterwards  took  the 
benefit  of  the  Insolvent  Debtors'  Act, 
7  G.  4.  c.  57.,  and  included  the  1000/. 
debt  in  his  schedule,  stating  also  that 
the  creditor  held  a  policy  of  insurance 
on  his  life,  with  the  joint  security  of 
A.  B.  for  payment  of  the  premiums. 

Held,  that  the  mortgagor  was  not 
protected  by  his  discharge,  and  sect.  51 
of  the  statute,  from  an  action  of  cove- 
nant at  the  suit  of  the  mortgagee  for 
premiums  becoming  due  after  such  dis- 
charge, and  paid  by  the  mortgagee  on 
the  mortgagor's  default.  Bennett  v. 
Burton^  657. 

III.  Rateability  of  corporate  property,  2. 
Poor,  VIII.  1. 


MUNICIPAL  CORPORATIONS. 

I.  Overseers :  signature  of  burgess  list, 
460.    Statute,  LI.  1. 

II.  Burgess  list :  penalty  on  neglect,  460* 
Statute,  LI.  1. 

III.  Property :  rateability,  2.  Poor,  VIII. 
1. 

IV.  Compensation,  702.   Statute,  Ll,  4f. 


V.  Penalties  :   on  overseer,  460.  Sta- 
tute, LI.  1. 

VI.  Actions :  notice  when  not  required, 
460.    Statute,  LI.  1. 

NAVIGATION. 
Tolls  on  stone,  622.  Stone. 

NEGATIVE  PREGNANT, 
p.  715.    Pleading,  XV. 

NEGLIGENCE. 

I.  By  attorney,  375.  577.  n.  Attorney, 
IV.  V. 

II.  1.  Of  servant,  378.  Case. 

2.  Of  licensed  drover. 

The  buyer  of  a  bullock  employed  a 
licensed  drover  to  drive  it  from  Smith- 
field.  By  the  bye-laws  of  London,  no 
one  but  a  licensed  drover  could  be  so 
employed.  The  drover  employed  a 
boy  to  drive  the  bullock  (together  with 
others,  the  property  of  different  per- 
sons) to  the  owner's  slaughter-house. 
Mischief  was  occasioned  by  the  bul- 
lock, through  the  careless  driving  of 
the  boy. 

Held,  that  the  owner  was  not  liable 
for  the  injury  ;  the  boy  not  being,  in 
point  of  law,  his  servant.  Although 
the  careless  driving  and  accident  took 
place  after  the  boy  had  driven  the 
bullock  beyond  the  bounds  of  the  city, 
towards  the  defendant's  house. 

Per  Coleridge  J.  The  owner  would 
not  have  been  liable  if  the  drover  him- 
self had  been  driving  at  the  time  of  the 
injury.    Milligan  v.  Wedge,  737. 

III.  How  available,  373.  377.  n.  Attorney, 
IV.  V. 

IV.  Plea  of  Not  Guilty,  378.  Case. 

NEW  ASSIGNMENT, 
p.  117.    Distress,  I.  5. 

NEW  TRIAL. 

The  Court  refused  to  grant  a  new 
trial  upon  affidavit  disclosing  matter 
to  impeach  the  evidence  at  the  trial, 
where  the  damages  were  less  than  20/., 
and  no  fraud  was  imputed  to  the  plain 
3  K  3  tiff 
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tiff,  but  only  to  a  witness  called  for 
him.    Branson  v.  Didsbury^  631. 

NEWSPAPER. 
IJhel. 

NISI  PRIUS. 
Decision  on  voire  clire,  442.  Poor,  VI.  1. 

NOMINATION, 
p.  139.    Vestryy\\.2.    512.  Deanery. 

NON  ASSUMPSIT. 
JEvidence,  III.  Plea. 

NONSUIT. 

Objections  available  on  rule  for,  378. 
Case. 

NOT  GUILTY. 

Plea. 

NOTE. 

I.  To  amend  by,  317.  Postea. 

II.  In  writing,  493.    Limitations,  I.  1. 

NOTICE. 

I.  Generally. 

1.  Defect,  when  cured  by  appearance, 
793.    Poor,  XVII. 

2.  At  dwelling-house,  753.  Requests. 

3.  In  excuse  of  laches,  167.  Judg- 
ment^  V. 

II.  Of  action. 

1.  For  an  omission,  when  not  required, 
460.    Statute,  LI.  1. 

2.  Length  of  time,  470.    Justice,  VI. 

3.  Statutory  exception  to  rule  that  de- 
fendant shall  have  notice  to  defend 
himself,  753.  Requests. 

4.  Instance  in  which  the  rule  applies, 
813.    RanJcing  Company,!. 

III.  Of  trial :  with  a  view  to  mesne  pro- 
fits, 155.    Evidence,  VI. 

IV.  To  quit. 


1.  When  not  required,  476.  Land- 
lord  and  Tenant,  II.  2.  481.  Mort' 
gage,  I. 

2.  Misdescription  of  parish. 

Notice,  to  a  yearly  tenant,  to  quit 
"  that  messuage,  farm,  &c.,  situated  at 
B.,  in  the  county  of  York,  which  you 
now  hold  under  me  as  tenant  from 
year  to  year."  The  premises  were  not 
situated  at  D.  but  at  H.  D.  and 
were  adjoining  parishes. 

Held,  after  verdict  in  an  action  of 
ejectment,  not  a  material  variance,  the 
tenant  not  having  shewn  that  he  held 
more  than  one  farm  under  the  lessor 
of  the  plaintiff,  or  that  he  was  misled 
by  the  notice,  and  not  having  desired 
to  have  any  question  on  this  last  point 
submitted  to  the  jury.  Doe  dem,  Arm- 
strong V.  Wilkinson,  743. 

V.  To  produce,  135.    Evidence,  VI. 

VI.  Of  distress :  for  too  large  a  sum,  not 
cured  by  relinquishment,  488.  Dis- 
tress, IV.  2. 

Vn.  Of  sale,  639.  Lien,lh 

VIII.  In  bastardy,  795.    Poor,  XVII. 

IX.  Of  poor-rate,  779.    Poor^  X.  2. 

X.  Of  mode  in  which  a  vestry  meeting 
will  be  conducted,  139.    Vestry,  II.  2. 

OBJECTION. 

I.  When  available,  and  how. 

1.  On  rule  for  nonsuit,  though  not 
taken  at  the  trial,  378.  Case. 

2.  On  appeal,  210.  Church  rate,  Yll. 
1. 

3.  On  motion  to  set  aside,  2 10.  Church 
rate,  VII.  1. 

4.  On  return  to  habeas  corpus,  210. 
Church  rate,  VII.  1. 

II.  Waiver. 

1.  By  omission  to  take,  645.  Habeas 
corpus,  II.    793.  Poor,  XVII. 

2.  When  it  must  be  clearly  shewn,  767. 
Award,  III. 

OCCUPATION. 

I.  Beneficial,  2.  84.  94.  816.  824.  Poor, 
VIII. 

II.  Of  cemetery,  824.    Poor,  VIII.  6. 

in.  To 
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III.  To  make  a  party  liable  for  mesne 
profits,  40.    Mesne  pro/its,  I.  1 . 

OFFICER. 

I.  Election,  &c. 

1.  Appointment  by  Poor  Law  Com- 
missioners, 150.    Poor,  III.  1. 

2.  By  vestry  meeting,  159.  Veshy^ll. 
2. 

II.  De  facto. 

1.  How  removed,  702.    Statute ^lA.  4. 

2.  Compensation,  702.  Statute,  hi.  4. 
5.  Powers,  702.    Statute,Ll.  4.  177. 

Chu7'chwarden,  II. 

III.  Swearing  in. 

1.  See  Regina  v.  Doyly,  151. 

2.  Effect  in  giving  validity  to  official 
acts,  177.  Churchwarden. 

0.  Declaration  in  lieu  of  sacramental 
test  :  omission  of,  702.  Statute, 
LL  4. 

IV.  Concurrent  offices  held  by  same  in- 
dividual, 185.    Church  ratc^  VI. 

V.  Registered,  802.  815.    Banking  Com- 
pany. 

VI.  Dismissal,  624.    Stamp,  III.  2. 

OFFICIAL  PRINCIPAL, 
pp.  185.  201.  210.    Church  rate. 

OMISSION. 
Action  for,  460.    Statute,  LI.  1. 

ORDER. 

I.  Generally. 

1.  For  retrospective  payments,  when 
bad,  78.    Poor,  XVI. 

2.  Bad  for  not  shewing  jurisdiction, 
78.    Poor,  XVI. 

5.  Must  shev/  that  it  is  made  by  par- 
ties who  heard  the  evidence,  78. 
Poor,  XVI. 

4.  When  bad  in  part,  bad  altogether, 
150.    Poor,  III.  1. 

5.  When  valid  till  rescinded  by  same 
court,  587.    Insolvent,  I. 

6.  Bad  for  not  using  words  of  statute, 
or  necessarily  equivalent  thereto, 
684.    Way,  L  2. 


7.  Divisibility,  795.    Poor,  XVII. 

8.  Effect  of  want  of  direction,  761. 
Landlord  and  Tenant,  X.  2. 

II.  Judge's. 

1.  Making  it  a  rule  of  court,  1  Reg, 
Gen. 

2.  For  costs  of  proving  documents,  21, 
Costs,  IV. 

III.  In  particular  cases. 

1.  Pauper  Lunatic.    Poor,  Way. 

2.  In  bastardy,  795.    Pooi-,  XVIL 

5.  Of  restitution,  on  appeal  to  judges 
of  assize,  761.  Landlord  and  Te- 
nant, X.  2. 

OWN  ACT. 

I.  Whether  it  bars  right  to  apportionment, 
590.    Landlord  and  Tenant^  III.  5. 

II.  Acquiescence,  624.   Stamp,  III.  2. 


OWNER. 

Liability  for  acts  of  persons  employed  by 
him,  757.    Negligence,  II.  2. 


OYSTERS. 


p.  15.  Fish 


PARCELS, 
p.  442.    Poor,  VI.  1. 

PARISH. 
Division  into  townships,  Poor,  IV. 

PARISHIONER. 

I.  Competency,  442.    Poor,  VI.  1. 

II.  See  also  Church  rate.  Vestry. 

PAROL  EVIDENCE. 
Evidence,  XL 

PARTICULARITY. 

I.  In  significavit,  210.     Church  rale, 
VII.  1. 

II.  In  pleading.    Pleading,  X.  XI. 

5  K  4  PARTNER. 
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PARTNER. 
Banking  Com'pany.    B'llls^  I.  1. 


PATRONAGE, 
p.  512.  Deanery. 


PAUPER  LUNATIC. 
Form  of  order,  78.  Poo?*,XVI. 


PAYMENT. 

I.  Admission  in  writing,  495.  Limitations, 
1.  1. 

IL  Of  rent  by  person  hiring,  687.  Poor, 
XIIL 

PEACE. 

I.  Danger  of  breach,  649,  Distress,  IL  1. 

II.  Articles  of. 

On  habeas  corpus,  bringing  up  a 
party  committed  by  justices  for  not 
finding  sureties  of  the  peace,  the  Court 
will  not  hear  affidavits  controverting 
the  facts  alleged  in  the  articles  of  the 
peace.  Stat.  56  G.  5.  c.  100.  s.  3.  does 
not  affect  the  practice  in  this  respect. 

Where  a  party  exhibiting  articles  of 
the  peace  alleges,  as  the  ground  of 
fear,  expressions  in  a  letter,  which  he 
submits  to  the  Court  for  their  con- 
struction, the  Court  will  not  take  the 
words  into  consideration,  nor  act  upon 
the  articles,  unless  the  whole  letter  be 
set  forth. 

Where  the  sessions,  upon  articles  of 
the  peace  being  exhibited,  have  or- 
dered sureties  to  be  found,  and  com- 
mitted the  accused  party  for  want  of 
them,  their  judgment  is  not  final ;  but 
this  Court,  on  habeas  corpus  and  cer- 
tiorari, will  examine  the  articles,  and, 
if  they  are,  on  the  face  of  them,  in- 
sufficient, supersede  the  order  of  ses- 
sions as  made  without  jurisdiction,  and 
discharge  the  prisoner. 

Articles  of  the  peace  are  not  suffi- 
cient unless  they  shew  a  threat. 

The  threat  need  not  be  in  words, 
but  may  be  inferred  from  a  course  of 
conduct.  That  inference,  however, 
must  be  drawn  by  the  exhibitant  him- 


self ;  and,  if  he  omit  to  state  it  in  the 
articles,  the  Court  will  not  draw  the 
inference. 

The  exhibitant  may  allege,  as  part 
of  his  ground  for  apprehension,  mis- 
conduct which  has  been  the  subject  of 
former  articles;  although  the  accused 
party  was  committed  on  those  articles 
for  want  of  sureties,  and  discharged  on 
habeas  corpus :  and  a  commitment  on 
such  new  articles  will  not  be  contrary 
to  Stat.  31  Car,  2.  c.  2.  s.  6.  Reginav. 
Dunn,  599. 

PECULIAR, 
p.  183.    Church  rate,  VI. 

PENALTY. 

p.  460.  Statute,  LI.  1.   472.  Time,  IL  1. 
642.  Error. 

PEREMPTORY  PAPER. 
Abolition  of,  585.    Reg.  Gen. 

PERJURY. 
Indictment :  innuendo,  317.  Postea, 

PLEA. 

I.  Several  pleas:  to  debt  for  railway 
calls. 

By  the  South  Eastern  Railway  Act 
(6  &  7  W.  4.  c.  Ixxv.,  local  and  per- 
sonal public),  no  proprietor  can  act  or 
vote  as  a  director  till  his  calls  are 
paid;  and  four  directors  are  a  quorum. 
The  directors  have  power,  from  time 
to  time,  to  make  calls,  giving  certain 
notice,  which  the  shareholders  are  to 
pay,  with  interest  from  the  day  ap- 
pointed for  payment  to  the  actual  pay- 
ment. In  case  of  neglect  of  payment, 
the  company  may  sue  in  debt  &c.,  or 
the  directors  may  declare  the  shares 
forfeited,  of  which  forfeiture  no  ad- 
vantage shall  be  taken  until  notice  has 
been  given  to  the  shareholder,  and  the 
declaration  of  forfeiture  has  been  con- 
firmed by  a  meeting  held  three  months 
at  least  after  such  notice.  In  any  ac- 
tion to  recover  the  money,  it  is  suffi- 
cient, by  the  statute,  to  declare  that 
defendant,  being  proprietor,  is  indebted 
to  the  company  in  the  sum  in  arreal-. 
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for  a  call,  or  so  many  calls  &c.,  on 
a  share  belonging  to  defendant, 
whereby  an  action  hath  accrued  &c., 
without  setting  forth  the  special  mat- 
ter ;  and  on  the  trial  it  is  only  neces- 
sary to  prove  that  defendant  was 
proprietor  at  the  time  of  making  the 
call,  and  that  the  call  was  in  fact  made 
and  the  notice  given,  without  proving 
the  appointment  of  the  directors  who 
made  the  calls,  or  any  other  matter 
whatsoever;  and  the  company  is  there- 
upon entitled  to  recover  what  appears 
due,  including  interest,  unless  it  ap- 
pears that  the  call  is  for  more  per 
share,  or  is  made  payable  earlier,  or 
that  more  calls  have  been  made,  than 
the  act  permits,  or  that  notice  of  the 
calls  has  not  been  given. 

The  company  having  declared  in 
debt  for  calls  and  interest  thereon  in 
the  general  form  given  by  the  act,  the 
Court  under  stat.  4  Ann.  c.  16.  s.4. 
allowed  defendant  to  plead  the  follow- 
ing pleas. 

1.  Nunquam  indebitatus. 

2.  That  defendant  was  not  pro- 
prietor modo  et  forma. 

5.  That  the  shares  had  been  de- 
clared forfeited,  and  the  steps  directed 
by  the  act  taken  thereon. 

But  struck  out  the  following, 

1.  That  there  were  not  present,  when 
the  calls  were  made,  four  directors  who 
had  paid  their  calls. 

2.  That  there  was  no  notice  of  the 
calls. 

5.  That  the  directors  did  not  appoint 
a  time  and  place  for  receiving  the  pay- 
ment. 

4.  That  the  calls  were  made  for  pur- 
poses not  authorised  by  the  act. 

5.  That  they  were  not  made  on  all 
the  subscribers  and  proprietors. 

6.  That  they  were  not  made  by  com- 
petent persons,  and  for  the  sole  pur- 
pose of  the  undertaking.  South  JEas- 
tern  Railway  Compani)  v.  Hebblewhite^ 
497. 

II.  Particular  pleas. 

1.  Non  infregit  conventionem,  effect 
of  taking  issue  on  instead  of  de- 
murring, 43.    Evidence,  XIII.  2. 

2,  In  detinue,  denying  property,  I16n. 
Lieuy  III.  2. 
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3.  By  receiver  justifying  under  a  dis- 
tress for  rent,  1 18.  n.    Distress,  I.  5. 

4.  Removal  to  avoid  distress,  341. 
Pleading,  XIV. 

5.  To  action  by  indorsee,  that  bill  was 
indorsed  to  him  only  as  agent  of  prin- 
cipal who  dissents,  455.  Bills,  IV.  1. 

6.  Justification  of  act  within  statutory 
provisions,  15.  Fish. 

7.  Non  assumpsit,  373.  377.  n.  At- 
tome  I/,  IV.  V. 

8.  Not  Guilty,  what  it  puts  in  issue, 
106.    Trover.    378.  Case. 

9.  Plea  amounting  to  Not  Guilty,  455. 
Bills,  IV.  1. 


PLEADING. 

I.  Practical  regulations. 

1.  Date  of  pleading. 

A  similiter,  added  by  a  party  in  a 
cause  to  his  adversary's  pleading,  does 
not  require  a  date  under  Beg.  Gen. 
Hil.  4  W.  4.,  General  Rules  and  Re- 
gulations, 1. 

A  similiter  is  not  a  pleading  within 
that  rule.    Edden  v.  Ward,  428. 

See  also  654.    Time,  I.  4. 

2.  Setting  aside  as  frivolous,  715.  Post, 
XV. 

II.  Inducement. 

1.  Inducement,  when  admitted,  106. 
Ti'over, 

2.  Effect  of  stating  title  in,  341.  Post, 
XIV. 

3.  What  is,  378.  Case. 

III.  Admission  by. 
Inducement,  106.  Trover, 

IV.  Cause  of  action. 

Allegations   pointing   imputation  to 
plaintiff,  719.    Libel^  II. 

V.  1.  Circumstances  to  shew  legality,  15. 
Fish. 

2.  Statutory  acquittal,  672.  Assault. 

VI.  Title. 

1.  In  justification  under  demise  to  the 
opposite  party,  341.    Post,  XIV. 

2.  Need  not  be  shewn  as  against  wrong- 
doer, 624.    Stamp,  III.  2. 

5.  Continuance  of  particular  estate, 
556.  Power, 

VII.  Time 
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VII.  Time.  Time. 

VIII.  Argumentativeness. 
Constructive  denial  of  indorsement, 

455.    Bills  J IV.  1. 

IX.  Ambiguity. 

As  to  a  matter  not  put  in  issue,  117. 
Distress,  I.  5. 

X.  Particularity. 

In  pleading  title,  541 .    Post,  XIV. 

XI.  Averment  by  implication. 

1.  Life,  556.  Powerful. 

2.  Intendment,  649.    Distress,  II.  1, 
755.    Libel,  III.  2. 

XII.  Surplusage.  Surplusage. 

XIII.  Traverse. 

1.  So  as  to  put  time  in  issue,  672.  As- 
sault. 

2.  Denial  of  the  whole  defence,  715. 
Post,  XV, 

5.  Of  making  and  acceptance  modo  et 
forma,  745.    Bills,  I.  1. 

XIV.  Cumulative  traverse :  de  injuria. 
Interest :  authority. 

Trespass  for  breaking  and  entering 
plaintiff's  house  and  taking  his  goods. 

Plea,  that  plaintiff  at  the  time  when 
&c.,  held  and  enjoyed  a  dwelling-house 
Sfc.  of  L.,as  tenant  thereof  to  L.,  under 
a  demise  thereof  viz.  a  demise  before 
then  77iade  by  L.  to  flaintiff,  on  which 
demise  a  certain  weekly  rent,  viz.  &c., 
was  reserved  and  made  payable  at  the 
end  of  each  week  by  plaintiff  to  L. 
That,  such  rent  being  in  arrear,  plain- 
tiff had  fraudulently  removed  the  said 
goods  from  the  dwelling-house  so  held 
by  him  to  the  house  in  which  &c.  to 
prevent  L.  from  distraining  them  for 
the  said  rent,  leaving  no  sufficient  dis- 
tress behind :  and,  because  the  said 
goods  had  been  so  removed,  and  were 
kept  in  the  said  house  in  which  &c., 
and  the  said  house  was  locked  up,  de- 
fendants, as  the  servants  and  by  com- 
mand of  L.,  broke  and  entered  the 
house  and  seized  the  goods  (justifica- 
tion, according  to  stat.  11  G.2.  c.  19. 

Replication,  de  injuria. 

Plea  held  good  on  general  demurrer, 
but  semblc,  that  it  would  have  been 
bad  on  special  demurrer,  for  not  stat- 


ing the  demise  with  sufficient  par- 
ticularity. 

Held,  that  the  plea  did  not  set  up 
any  "  interest  in  the  land,"  or  "  matter 
of  interest,"  within  the  second  resolu- 
tion in  Crogate's  Case  (8  Rep.  66  b.) 

But  that  it  alleged  "  an  authority 
given  by  the  law,"  within  the  third 
resolution :  and,  therefore,  that  the 
replication  de  injuria  was  bad. 

Semble,  per  Patteson  J.,  that  the "  au- 
thority given  by  the  law,"  mentioned 
in  the  third  resolution,  must  also  be 
"  mediately  or  immediately  derived 
from  the  plaintiff."  Bowler  v.  Ni- 
cholson, 541, 

XV.  Negative  pregnant. 

Assumpsit  for  goods  sold  and  de- 
livered. Plea,  that  the  goods  were, 
with  the  knowledge,  privity,  and  con- 
sent of  plaintiffs,  sold  and  delivered  to 
defendant  by  H.,  being  then  the  factor 
of  plaintiffs,  in  J7.'s  name  as  the  owner, 
and  as  his  own  goods,  defendant  not 
knowing  that  plaintiffs  were  interested  : 
set-off  of  a  debt  due  from  H.  Repli- 
cation, that  the  goods  were  not,  with 
the  knowledge,  privity,  or  consent  of 
plaintiffs,  sold  and  delivered  to  de- 
fendant by  H.,  in  his,  H.'s,  name,  as  the 
owner,  and.  as  his  own  goods,  in  man- 
ner and  form  &c. 

Held  a  good  replication ;  and  a  de- 
murrer on  the  ground  that  it  involved 
a  negative  pregnant  was  set  aside  as 
frivolous.    Pigeon  v.  Osborn,  715. 

POLL. 
flection,  III. 

POOR. 

I.  Poor  Law  Commissioners. 

Power  as  to  election  of  guardians,  ISO. 
Post,  III.  1. 

II.  Incorporation  in  unions. 

Effect  as  to  right  of  townships  to  have 
separate  overseers,  28.    Post,  IV.  1. 

III.  Guardians. 

1.  Election  :  appointment  of  assistants. 

Under  stat.  4  &  5  W.  4.  c.  76.  ss.  15. 
46.,  the  Poor  Law  Commissioners  have 
no  power  to  appoint  assistants  to  the 
returning  officer  for  the  election  of 
guardians, 
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guardians,  to  be  paid  out  of  poor  rates; 
nor  to  give  the  returning  officer  such 
power  of  appointment.  And  an  order 
for  the  election  of  guardians  contain- 
ing such  a  proviso  was  held  to  be 
wholly  void.  Regina  v.  Hunt^  150. 
2.  When  they  may  apply  for  an  order 
in  bastardy,  793.  Post,  XVII. 
IV.  Overseers. 

1.  Right  of  township  to  have  several. 
The  parish  of  T.  consisted  of  four 

townships.  A.,  B.,  C,  and  Z).,  of  which 
^.had  immemorially  been  severed  from 
the  rest  in  the  maintenance  of  its  poor, 
having  its  own  overseers,  poor-rates, 
and  workhouse. 

Each  of  the  townships,  B.,  C,  and 
D.,  had  its  separate  overseer,  collector 
of  taxes,  surveyor  of  highways,  and 
constable;  but  there  were  two  church- 
wardens for  the  whole  parish.  The 
parish  church  stood  partly  in  A.  In 
J?.,  C,  and  D.  each  overseer  collected 
the  poor-rates  of  his  own  district,  in- 
dependently of  the  others,  and  kept 
his  own  accounts;  but  these  were  after- 
wards entered  into  one  book  and 
passed  jointly;  and  the  poor  of  the 
three  townships  were  maintained  in 
one  workhouse  at  their  joint  expense. 

Held,  that  the  severance  of  A.  en- 
titled either  of  the  remaining  town- 
ships to  claim  an  appointment  of 
overseers  under  stat.  15  &  14  Car.  2. 
c.  12.  s.  21. 

And  this,  though  all  the  townships 
had  (with  other  districts)  been  incor- 
porated in  a  poor  law  union  under 
Stat.  4  &  5W.  4.  c.  76.  s.  26.  Regina 
V.  Worcestershire,  Justices,  28. 

2.  What  severance  insufficient. 
Justices  made  an  order,  appointing 

overseers  for  a  hamlet,  under  stat.  13 
&  14  Car.  2.  c.  12.  i.  21.  On  motion 
for  a  certiorari  to  bring  up  the  order 
to  be  quashed,  it  appeared  that  one 
part  of  the  parish  of  A.  comprised  five 
districts,  which  were  commonly  called 
parishes.  Each  had  its  own  chapel. 
The  residue  of  A.  consisted  of  a  dis- 
trict called  M.,  and  P.,  the  above 
hamlet;  these  together  were  reputed 
to  be  a  parish,  for  the  purpose  of 
maintaining  the  poor.  Neither  had  a 
church  or  chapel;  the  inhabitants  of 
P.  went  to  the  parish  church  of  A. : 
the  extent  of  the  two  was  1314  acres ; 


the  population  1080  persons.  There 
was  a  workhouse  in  M.^  to  which  the 
poor  of  both  parts  were  sent ;  separate 
overseers  were  appointed  for  each 
part,  and  each  paid  the  poor  in  his 
own  part,  without  inquiry  whether 
they  were  settled  in  one  or  the  other. 
The  expenses  of  the  poor  in  the  two 
parts  were  borne,  one  third  by  P.  and 
two  thirds  by  M.:  the  payments  by 
each  part  were  entered  in  weekly  ac- 
counts, added  together,  and  the 
amount  apportioned.  Payments  made 
to  M.  on  filiation  bonds  were  appor- 
tioned in  like  manner.  P.  and  M. 
contributed  in  the  same  proportion  to 
the  repair  of  the  church  of  A.  The 
overseer  of  P.  (and  he  only)  levied 
and  collected  the  poor-rates  there;  he 
attended  the  vestry  meetings  in  the 
parish  of  A.,  and  paid  the  thirds  of  P. 
to  the  overseer  of  M.  These  were 
raised  by  rate,  laid  and  collected  in  P. 
without  the  interference  of  M.,  and 
no  general  rate  for  P.  and  M.  had 
ever  been  laid.  P.  had  its  own  sur- 
veyor of  highways,  and  constable. 
Paupers  had  been  removed  to  and 
from  P.,  and  orders  of  filiation  made 
on  complaint  of  the  overseers  of  P. 

The  Court,  considering  that  no  case 
was  made  for  applying  to  P.  the  pro- 
visions of  stat.  13  &  14  Car.  2.  c.  12. 
5.21.,  granted  the  certiorari;  but,  on 
motion  being  made  to  quash  the  order, 
directed  an  issue  to  try  the  facts.  Re- 
gina V.  Marriott,  35  n. 

3.  Two  neighbouring  divisions  of  a 
parish  used  the  same  parish  church 
(situate  in  one  of  the  divisions),  but 
each  had  its  own  overseers,  col- 
lectors of  poor  and  county  rates, 
surveyor  of  highways, and  constable: 
poor-rates  were  made  for  the  whole 
district,  consisting  of  the  two  divi- 
sions, but  were  raised  by  each  divi- 
sion separately;  and  one  division 
always  contributed  in  the  propor- 
tion of  two  thirds,  the  other  of  one 
third.  The  two  divisions  had,  as 
far  back  as  could  be  traced,  relieved 
their  poor  jointly  and  indiscrimi- 
nately, and  they  had,  for  forty  years, 
had  a  joint  workhouse.  The  residue 
of  the  parish  consisted  of  five  cha- 
pelries,  each  maintaining  its  own 
poor. 

On  a  special  case  setting  forth 
these 
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these  and  other  facts,  and  referring 
it  to  the  Court  to  draw  such  infer- 
ences from  them  as  a  jury  might, 
and  to  decide  whether  P.,  one  of 
the  two  divisions,  was  a  separate 
and  distinct  township,  as  to  the 
maintenance  of  its  poor,  within  stat. 
13  &  14  Car.  2.  c.  12.  21.,  and 
could  have  the  benefit  of  stat.  45 
Eliz.  C.2.: 

The  Court,  considering  the  five 
chapeh'ies,  upon  the  evidence,  to 
be  independent  districts  for  the 
maintenance  of  the  poor,  held  that 
P.  was  not  within  a-.  21.  of  stat. 
15  Sc  14  Car.  2,  c.  12.,  and  could 
have  the  benefit  of  stat.  43  Eliz. 
c.  2.,  the  use  of  a  joint  workhouse 
and  the  raising  a  joint  fund  (though 
in  different  proportions)  for  the  re- 
lief of  the  poor  being  decisive  on 
this  point.    Price  v.  Q,uarrelly  784. 

4.  Effect  of  severance  de  facto,  779. 
Post,  X.  2. 

5.  Facts  how  tried,  55  n.    Anth.,  2. 

6.  How  not  tried,  779.    Post,  X.  2. 

7.  Nomination  of  list  for  selection  un- 
der local  act,  how  conducted,  139. 
Vestri/,  II.  2. 

8.  Duties  and  liabilities  under  Muni- 
cipal Corporations  Acts,  460.  Sta- 
tute, LI.  1. 

9.  Act  of  majority  when  not  sufficient, 
460.    Statute,  LI.  5. 

V.  Vestry  meetings. 

How  regulated,  159.    Vestry,  II.  2. 

VI.  Parish  property. 

1.  Workhouse,  in  whom  vested. 

Where  a  deed  purported  to  convey 
"  a  messuage  or  tenement  formerly 
used  as  a  workhouse,  in  the  occupa- 
tion of  W.,  with  the  appurtenances," 
and  it  was  shewn  that  there  was  a 
small  garden  adjoining,  which  had 
been  always  occupied  by  W.  as  master 
of  the  workhouse  :  Held,  that  the 
garden  passed,  and  that  the  grantor 
could  not  afterwards  be  admitted  to 
narrow  the  operation  of  his  grant  by 
shewing  that  the  conditions  of  sale, 
signed  by  the  vendee  at  the  time  of 
the  sale,  expressly  excepted  the  gar- 
den ;  or  by  proving  subsequent  de- 
clarations of  the  grantee  that  it  had 
not  been  purchased  by  him. 


Stat.  5  8c  6W.4.  C.6Q.  (to  facilitate 
the  conveyance  of  workhouses,  &c.) 
does  not  transfer  the  legal  estate  in  a 
parish  workhouse  from  the  overseers 
and  churchwardens  to  the  guardians  of 
the  union  of  which  the  parish  forms  a 
part,  though  sect.  .3  authorises  the 
guardians  to  "  sell,  exchange,  let," 
"  dispose  of,"  "  convey,  assign,"  and 
"  transfer"  it  to  the  purchasers. 

The  judge  at  Nisi  Prius  is  judge  of 
fact  as  well  as  law,  on  a  question  of 
the  competency  of  a  witness  arising 
on  the  voire  dire;  but  his  opinion  on 
the  facts  is  subject  to  review  in  the 
Court  above,  which  will  uphold  his 
opinion  where  the  evidence  of  dis- 
qualification is  ambiguous,  and  the 
judge  has  admitted  the  witness.  Doe 
dem,  Norton  v.  Webster,  442. 
2.  Misapplication  :  conviction. 

An  information  against  a  parish  offi- 
cer for  misapplying  the  moneys  &c.  of 
the  parish,  under  stat.  4  &  3  W.  4. 
c.  76.  s.  97.,  must  state  that  he  mis- 
applied them  "  wilfully."  Carpenter 
V.  Mason,  629. 

VII.  1.  Relief  of  the  poor :  burial. 

The  overseers  of  a  parish  are  not 
bound  to  bury  the  body  of  a  pauper 
lying  in  the  parish,  but  not  in  a  paro- 
chial house;  although  such  pauper 
was  a  married  woman  whose  husband 
is  settled  in  the  parish,  and  receiving 
relief  there. 

Every  person  dying  in  this  country, 
and  not  within  certain  ecclesiastical 
prohibitions,  is  entitled  to  Christian 
burial;  and, where  no  such  prohibition 
attaches, 

Semble,  that  every  householder,  in 
whose  house  a  dead  body  lies,  is  bound, 
by  the  common  law,  to  inter  the  body 
decently;  and  that,  upon  this  prin- 
ciple, where  a  body  lies  in  the  house 
of  a  parish,  or  union,  the  parish  or 
union  must  provide  for  the  interment. 
Regina  v.  Stewart,  775. 
2.  Irish,  822.    Post,  XI. 

VIII.  Property  rateable.  , 

1.  Occupied  by  Municipal  Corpora- 
tion. 

The  corporation  of  Exeter,  before 
and  after  the  passing  of  stat.  5  &  6 
W.  4.  c.  76.,  was  possessed  of  a  canal 
and  towing  paths.  The  tolls  and 
dues,  after  the  passing  of  the  act,  went 

into 
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into  the  borough  fund.  They  were 
mortgaged,  but  produced  more  than 
enough  revenue  to  pay  the  interest. 
The  canal  and  towing  paths  were  situ- 
ate in  the  parish  of  E.,  and  out  of  the 
borough  of  Exeter. 

Held  (before  stat.  4  &  5  Vict.  c.  48.), 
that  stat.  5  &  6W.4.  c.  76.  s.  92.,  by 
appropriating  all  the  corporation  funds 
to  purposes  of  a  public  nature,  ex- 
empted the  tolls  and  dues  from  rate- 
ability  to  the  poor  in  the  parish  of  E. 
JRegina  v.  Exminstei\  2. 

2.  Effect  of  mortgage,  2.    Ante,  1. 

5.  Property  occupied  for  charitable 
purposes. 

By  charitable  subscriptions,  be- 
quests, &c.,  funds  were  raised,  which 
were  laid  out  partly  in  the  purchase  of 
a  house  and  lands,  vested  in  certain 
persons,  in  trust  for  maintaining  a 
school.  No  child  was  admitted  to  the 
school  whose  parents  were  able  to 
defray  the  expense  of  his  education. 
Each  child  paid  12/.  annually  towards 
his  expenses ;  but  the  average  annual 
expense,  with  respect  to  each  child, 
was  20/.,  the  difference  being  defrayed 
from  the  funds  of  the  institution.  No 
one  resided  in  the  house  besides  the 
children,  and  the  officers  and  servants 
of  the  institution.  The  management 
was  carried  on  by  a  committee,  who 
held  their  meetings  in  the  house.  The 
land  was  appropriated  to  the  growth 
of  vegetables  consumed  in  the  house- 
hold. The  committee,  officers,  and 
servants  had  no  other  accommodation 
on  the  premises  than  was  essentially 
necessary  for  the  discharge  of  their 
duties.  The  trustees  and  committee 
received  no  personal  profit.  The  su- 
perintendants  had  salaries. 

Held,  that  the  trustees  were  rate- 
able to  the  poor  in  respect  of  the 
house  and  lands.  Regina  v.  Sterry, 
84. 

4.  House  of  Missionary  Society. 

The  treasurer  of  the  London  Mis- 
sionar}^  Society  was  assessed  to  the 
poor-rate  as  the  occupier  of  premises 
held  on  lease  by  the  society,  and  con- 
sisting of  a  board  room,  secretary's 
room,  museum,  clerk's  offices,  and 
store  rooms.  The  society  was  founded 
entirely  for  religious  and  charitable 
purposes,  and  supported  by  voluntary 


contributions.  The  premises  were  oc- 
cupied by  them  merely  for  conducting 
the  affairs  of  the  institution.  No  per- 
son slept  there.  The  store  rooms 
were  used  for  keeping  articles  intended 
for  exportation  in  furtherance  of  the 
society's  objects.  The  treasurer  at- 
tended at  the  premises  once  a  week, 
for  a  few  hours,  to  superintend  the 
society's  affairs,  which  were  there  car- 
ried on  by  the  society's  clerks.  These 
were  mere  servants,  receiving  salaries. 
The  treasurer  was  not  paid,  and  was  a 
contributor  to  the  funds  of  the  so- 
ciety; and,  for  the  purposes  of  the 
case,  was  identified  with  them.  No 
person  connected  with  the  society  de- 
rived any  pecuniary  profit  or  personal 
emolument  from  their  occupation  of 
the  premises.  Neither  the  treasurer, 
nor  any  person  connected  with  the 
society  and  occupying  the  premises, 
resided  in  the  parish  or  held  property 
there,  except  as  above-mentioned. 

Held,  that  the  rate  was  bad,  there 
being  no  beneficial  occupation. 

The  same  treasurer  was  assessed  to 
a  church-rate  for  the  same  premises, 
under  stat.  6  G.  7.  c.  clxxvi.  (for  ex- 
tinguishing tithes  in  the  parish  of  St. 
B.),  which,  for  raising  a  yearly  sum  to 
be  paid  to  the  rector  in  lieu  of  tithes, 
and  for  repairing  the  church  &c.,  gave 
authority  to  lay  a  church-rate  upon 
"  all  persons,  inhabitants  and  occupiers 
of  lands,  tenements,  hereditaments, 
and  premises  within  the  said  parish." 
Before  the  act,  parties  renting  premises 
in  the  parish  were  liable  to  tithe,  in 
proportion  to  their  rents. 

Held,  that  occupiers,  though  not 
being  resident  inhabitants,  or  occupy- 
ing beneficially,  were  liable  to  the 
rate ;  and  that  the  treasurer,  as  repre- 
senting the  society,  was  properly  rated. 
Regina  v.  Wilson,  94. 

5.  Ore  reserved  by  lessor  of  mine. 

The  owner  of  certain  lands  and  of 
mines  therein,  demised  for  years  all 
the  lead  mines  and  veins  of  lead  and 
other  ore  therein,  saving  to  himself  a 
right  of  entering  to  view  the  premises, 
and  yielding,  paying,  and  rendering  to 
him  a  full  fifth  part  of  all  the  lead  or 
other  ore  from  time  to  time  gotten 
by  the  lessee,  well  cleansed,  dressed, 
washed,  and  made  merchantable  and 
fit  for  smelting,  at  the  cost  of  the 

lessee, 
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lessee,  to  be  delivered  clear  of  all  de- 
ductions. For  the  purpose  of  prepar- 
ing the  ore  for  delivery  according  to 
the  terms  of  the  lease,  the  ore  had  to 
undergo  a  laborious  and  expensive  pro- 
cess, by  which  foreign  substances  were 
removed,  but  the  character  of  the  ore 
was  not  otherwise  altered. 

Held,  that  the  lessor  was  rateable  to 
the  relief  of  the  poor  in  respect  to  the 
ore  delivered  to  him  under  the  above 
demise.    Jlegina  v.  Todd,  816. 

6.  Rateable  occupation. 

A  company  incorporated  by  parlia- 
ment had  power  to  purchase  land  for 
the  purpose  of  a  cemetery,  to  make 
vaults  and  catacombs  in  it,  and  to  sell, 
in  perpetuity  or  for  a  term,  the  exclu- 
sive right  of  burial  therein,  subject  to 
the  rules  and  regulations  of  the  com- 
pany, and  to  payment  of  burial  fees  to 
them.  They  were  bound  to  keep  the 
buildings,  external  walls,  and  every 
part  of  the  cemetery  in  repair. 

Held,  that  the  company  were  liable 
to  be  rated  to  the  relief  of  the  poor 
as  occupiers  of  the  whole  cemetery, 
though  they  had,  in  fact,  sold  in  per- 
petuity the  exclusive  right  of  burial  in 
the  vaults,  catacombs,  &c.,  made  by 
them,  and  delivered  the  keys  to  the 
purchasers. 

Held  also,  that  the  profits  arising 
from  such  sales  ought  to  be  included 
in  the  rateable  value  of  the  cemetery. 
Regina  v.  St.  Mary  Abbofs,  Kensing- 
ton, 824. 

7.  Trustees,  84.    Ante,  5. 

IX.  Principle  of  rating. 

1.  Composition  for  tithes. 

Under  stat.  6  &  7  PF.  4.  c.  96.  s.  1., 
the  vicar  of  a  parish,  receiving  com- 
position for  small  tithes,  is  to  be  rated 
on  such  receipt  in  the  same  way  as  the 
occupier  of  land ;  that  is,  on  the  sum 
for  which  the  same  would  let  free  from 
tenant's  rates  and  taxes  and  eccle- 
siastical dues.    Regina  v.  Capel,  582. 

2.  Effect  of  valuation,  416.  Post,  X.  1 , 

0.  Rateable,  824.    Ante,  VIII.  6. 

X.  Formal  proceedings  with  reference  to 
rates. 

1.  Allowance. 

The  duty  of  the  justices  in  allowing 
a  poor  rate,  since  stat.  6  &  7  W.  4. 
c.  96.,  is  not  judicial  or  discretionary, 


but  ministerial  only,  as  it  was  before 
the  act. 

W^here  a  rate  was  in  the  form  pre- 
scribed by  sect.  2.  and  the  schedule, 
and  the  justices  refused  to  allow  it  be- 
cause the  estimate  of  the  property  in 
the  rate  did  not  correspond  with  a 
valuation  and  survey  made  under 
sect.  5.,  and  because  it  was  not  alleged 
that  since  the  survey  and  valuation 
were  made  the  value  of  property  had 
been  altered,  a  mandamus  issued,  com- 
manding the  justices  to  sign  and  allow 
the  rate.  Regina  v.  Yarborough,  Earl, 
416. 

2.  Publication. 

W^hen  a  poor-rate  is  made  for  a  dis- 
trict within  a  parish,  which  district 
has  its  own  church,  and  maintains  its 
own  poor,  the  rate  is  sufficiently  pub- 
lished, under  stat.  7  W.  4.  &  1  Vict, 
c.  45.  s.  2.,  if  notice  of  it  be  affixed  on 
the  door  of  such  church,  although  there 
be  chapelries  within  the  parish,  having 
their  own  respective  chapels,  all  which 
belong  to  the  same  vicarage  with  the 
church.  The  notice  need  not  be 
affixed  at  such  chapels  ;  nor  at  the 
church  of  a  neighbouring  parish  in  the 
same  town,  though  the  churches  nearly 
adjoin  each  other,  belong  to  the  same 
vicarage,  and  are  used  indiscriminately 
by  the  same  persons,  the  one  being 
sometimes  frequented  by  the  congre- 
gation of  the  other  while  that  is  closed; 
and  although  many  persons  have  rate- 
able property  in  both  parishes. 

On  application  for  a  mandamus  to 
justices  to  issue  a  distress  warrant  for 
levying  such  poor-rate. 

Held,  that  the  case  did  not  raise 
sufficient  doubt  to  prevent  the  issuing 
of  a  mandamus,  though  no  indemnity 
was  offered  to  the  justices.  Regina  v. 
Marriott,  779. 

5.  Distress  for  rates,  779.    Anib,  X.  2. 

XI.  Birth  settlement. 

The  son  of  Irish  parents,  if  he  was 
born  in  England,  acquires  a  birth  set- 
tlement there,  to  which  he  and  his 
family  may  be  removed  after  his  eman- 
cipation.   Regina  v.  Preston,  822, 

XII.  Settlement  by  hiring  and  service. 
1.  Successive  hirings. 

Under  stats.  3  &  4  JV.  ^  M.  c.  11. 
s,  7.,  and  8  &  9  W,  5.  c.  50.  s..  4.,  a 
settlement 
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settlement  was  gained  by  hiring  and 
service  for  a  year,  under  two  contracts 
of  hiring  for  two  successive  half  years, 
though  the  contracts  were  made  at 
different  times,  provided  both  were 
made  before  the  commencement  of  the 
first  half  year.  Regina  v.  Ravenstone- 
dalcy  73. 

2.  Place  of  residence. 

On  appeal  by  parish  E.  against  an 
order  of  removal  from  parish  N.,  the 
appellants  relied  upon  a  settlement  by 
hiring  and  service  in  L.  The  facts 
were,  that  pauper,  being  hired  to  a 
master  resident  in  L.,  and  being  in- 
capacitated from  actual  service  by  ill- 
ness, left  L.  and  resided,  for  the  last 
forty  days  of  the  hiring,  in  JE.  with  his 
father,  his  master  supplying  him  with 
victuals  and  medical  attendance. 

Held,  that  no  settlement  was  gained 
in  L. 

Though  L.  had  relieved  the  pauper 
after  the  'expiration  of  the  service, 
while  resident  in  E.y  the  sessions  find- 
ing that  this  was  done  under  miscon- 
ception of  the  law.  Regina  v.  East 
Winch,  697. 

XIII.  Settlement  by  renting  a  tenement. 

Payment  of  rent,  by  whom  and  for 
what  time. 

M.,  being  tenant  of  premises  from 
year  to  year,  on  a  hiring  from  Martin- 
mas at  10/.  rent,  payable  half  yearly, 
gave  them  up  to  pauper  in  January 
1831,  and  the  landlord  agreed  to  ac- 
cept him  as  yearly  tenant,  from 
Martinmas  to  Martinmas  upon  the 
above  terms,  if  pauper  would  be  an- 
swerable for  the  current  half  year's 
rent.  Pauper  agreed,  and  occupied 
accordingly,  from  January  1851  to  Oc- 
tober 1832.  At  May-day  18.31,  he 
paid  5/.  rent  for  the  preceding  half 
year ;  and  at  Martinmas^  the  next  half 
year's  rent  of  5l. 

In  October  1852,  pauper  gave  up  the 
premises  to  R.  No  rent  had  been  paid 
since  Mar iimnas,  1851.  Pauper  agreed 
with  R.,  that  R.  should  take  his  furni- 
ture and  fixtures  at  9/.  5s.,  and,  in  con 
sideration  thereof,  pay  the  landlord 
the  rent  due  from  Maiiinmas  1851. 
The  landlord  agreed  with  pauper  and 
R.  to  accept  7s'.  as  his  tenant,  and  re- 
ceived an  undertaking  from  R.  to  pay 
the  rent  as  above  stated.    At  Martin- 


mas 1855,  no  rent  having  been  paid, 
the  landlord  distrained,  and  sold  the 
goods  seized,  which  produced  enough 
to  pay  the  whole  rent.  Among  them 
was  part  of  the  furniture  Sec.  left  by 
the  pauper,  to  the  value  of  5/.;  but 
there  was  no  specific  account  of  the 
sum  produced  by  these  articles. 

Held,  that  pauper  did  not  gain 
a  settlement  by  renting  a  tenement, 
under  stat.  1  W.  4.  c.  18.  s.  l.;  for  that 
he  was  not,  during  the  entire  half  year 
from  Martinmas  1850  to  May-day 
1851,  the  person  hiring  the  premises  ; 
and  the  rent  due  in  respect  of  his 
occupation  from  Martinmas  1851  was 
not  paid  by  him.  Regina  v.  Melsonby, 
687. 

XIV.  Relief  as  evidence  of  settlement : 
under  misconception  of  law,  697. 
Ante,  XII.  2. 

XV.  Appeal  against  order  of  removal. 
Who  may  appeal. 

Under  stat.  9  G^.  1.  c.  7,  s.  8.,  and 
Stat.  4  &  5  W.  4.  c.  76.  s.  81.,  the  ses- 
sions cannot  entertain  an  appeal  against 
an  order  of  removal  where  the  notice 
of  appeal  and  statement  of  grounds  are 
given,  not  by  the  parish  officers,  but 
by  individual  rate-payers,  stating  them- 
selves to  be  aggrieved  by  the  order. 
Regina  v.  Colbeck,  161. 

XVI.  Pauper  lunatic. 

Two  justices  made  an  order  under 
stat.  9  G.  4.  c.  40.,  as  follows  :  — 

"  Whereas  A.  C.  of  Woolley,  being 
a  person  insane,  lunatic,  and  danger- 
ous to  go  abroad,  was  on  the  29th 
August  last,  removed  to  and  confined, 
under  an  order  of  two  justices  in  and 
for  the  West  Riding,  in  the  lunatic 
pauper  asylum  at  W.  in  the  said  Riding, 
and  whose  legal  settlement,  after  due 
enquiry  made  and  satisfactory  evidence 
obtained^  is  at  D.  in  the  said  Riding : 
therefore  we,  tv;o  of  her  Majesty's  jus- 
tices in  and  for  the  said  Riding,  do 
hereby  adjudge,  the  legal  settlement  of 
the  said  /).  C.  to  be  in  the  {)arish  of  D. 

And  whereas  it  hath  been  duly 
proved  before  us,  upon  oath,  that  the 
sum  of  6l.  hath  been  incurred  by  the 
township  of  Woolley  aforesaid,  in  the 
removing,  maintenance,  and  care  of 
the  said  A.  C.  to  the  asylum  aforesaid, 
we  therefore  order  the  overseers  of 
D.  aforesaid,  to  which  parish  the  last 
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legal  settlement  of  A.  C.  is  ascertained 
and  adjudged  to  belong,  to  pay  the 
sum  of  6l.  to  the  overseers  of  Woolley 
aforesaid,  on  demand.  Given  &c." 
20th  March,  1839. 

Held,  that  this  was  not  a  valid  order 
under  sect.  38  of  the  statute,  because 
it  operated  retrospectively. 

Nor  under  sect.  42,  because  it  did 
not  shew  that  the  justices  making  the 
order  were  those  who  had  enquired 
and  heard  evidence. 

Held  also,  by  Patteson  J.,  that  an 
order  for  repayment  to  the  overseers 
of  the  removing  parish  is  not  legal 
under  either  section.  Regina  v.  Bar- 
ton^ 78. 

XVII.  Bastardy. 

Where  an  application  is  made  to 
the  petty  sessions  for  a  bastardy  order, 
under  2  &  3  Vict.  c.  85.,  and  the  pu- 
tative father  desires  that  the  charge 
should  be  heard  at  the  quarter  ses- 
sions, and  thereupon  binds  himself  in 
a  recognizance  to  appear  there  to  an- 
swer the  charge,  no  further  notice 
need  be  given  to  him  before  such  hear- 
ing. 

When  the  putative  father  has  ap- 
peared at  the  petty  sessions,  and,  with- 
out objecting  to  the  want  of  seven 
days'  notice,  has  desired  the  justices 
to  remit  the  charge  to  the  quarter 
sessions,  and  duly  entered  into  recog- 
nizance, he  cannot  afterwards  object 
to  the  want  of  such  notice;  for  the 
appearance  and  proceedings  at  the  petty 
sessions  cure  the  defect. 

Under  2  &  5  Vict.  c.  85.,  the  guar- 
dians of  an  union  are  proper  parties  to 
.  apply  for  an  order  in  a  bastardy  case. 

The  quarter  sessions  have  no  power 
under  4  &  5W.4.  c.76.,  or  2  &  3 
Vicf.  c.  85.,  to  adjudge  that  a  putative 
father  shall  pay  the  costs  of  bringing 
the  charge  before  the  court.  Regina 
v.  Wiltshire y  Justices,  795. 

XVIII.  Practice. 

On  shewing  cause  in  the  first  instance, 
Regina  v.  Hunt,  131.  n. 

POSSESSION. 

I.  Of  land,  &c. 

1.  Under  justices*  order,  761.  Land- 
lord and  Tenant,  X.  2. 


2.  By  trespasser,  624.    Stamp,  III.  2. 

3.  Effect  of  abandoning  by  acquies- 
cence, 624.    Stawp,  III.  2. 

4.  Pleading  with  reference  to,  624. 
Stamp,  III.  2. 

II.  Of  personal  chattels. 

1.  When  it  passes  by  qualified  delivery, 
632.    Statute,  XVII. 

2.  Personal,  649.    Distress,  II.  1. 

3.  What  plea  does  not  deny,  106. 
Trover, 

POSTEA. 

Amendment  of:  in  criminal  cases. 

Perjury  was  assigned  on  the  follow- 
ing averments  in  evidence  given  by  de- 
fendant. 

1.  That  A.  promised  V.  6l.  for  his 
vote.  2.  That  A.  gave  T.'s  wife  a  so- 
vereign. 3.  The  same,  substantially,  as 
1.  Evidence  was  given  on  each  assign- 
ment. The  Judge,  in  summing  up,  said 
that  the  case  raised,  in  efl'ect,  two 
points ;  first,  as  to  the  bribe  given ; 
secondly,  as  to  the  promise.  Dividing 
the  case  in  this  manner,  he  commented 
on  the  facts,  and  stated  that  he  did  not 
see  how,  on  the  evidence,  the  defend- 
ant could  be  convicted  on  the  first 
point,  but  left  it  to  the  jury  whether 
there  was  not  a  strong  case  on  the 
second. 

The  jury  (after  retiring)  found  a  ver- 
dict of  Not  Guilty  on  the  first  assign- 
ment, for  want  of  sufficient  evidence, 
and  Guilty  on  the  second  assignment. 
The  verdict  was  so  entered.  The 
Judge  did  not,  at  the  time,  make  any 
note  of  his  summing  up,  but  did  so 
afterwards;  and,  having  a  distinct  re- 
membrance of  it,  and  no  doubt  of  the 
jury's  intention,  he  (on  summons)  al- 
lowed the  postea  to  be  amended  by 
entering  a  verdict  of  Guilty  on  the  first 
and  third  assignments,  and  Not  Guilty 
on  the  second. 

Held,  that  the  amendment  ought  not 
to  have  been  made,  there  being  no 
note  of  a  judge,  or  other  document  to 
amend  by.    Order  rescinded. 

But  held  that,  where  there  is  such 
note  or  other  document,  the  verdict 
may,  on  proper  grounds,  be  amended 
in  a  criminal  as  well  as  a  civil  case. 

Indictment,  for  perjury,  stated  that 
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a  committee  of  the  House  of  Commons 
had  been  appointed  to  try  an  election 
petition,  which  complained  of  bribery 
and  corrupt  promises  to  voters ;  that 
before  the  election^  viz.  on  July  6th  &c., 
A.  and  B.y  and  others  went  to  the  house 
of  v.,  situate  &c.,  for  the  purpose  of 
soliciting  him  to  vote  for  B.  at  the  said 
election:  That  defendant  was  sworn 
before  the  committee  touching  the 
premises,  and  it  became  a  material 
question  whether,  at  the  said  time  when 
A.  and  B.  &c.  so  went  to  the  said 
house  &c,,  A.  said  he  would  give  F. 
6l. :  that  defendant  falsely  swore  be- 
fore the  committee  touching  the  matters 
and  merits  of  the  election  and  the  matter 
of  the  petition,  that  before  the  election  a 
canvassing  party  came  to  F.'s  house, 
situate  &c.,  and  A.  and  B.  came  in,  and 

A.  asked  defendant  how  V.  meant  to 
vote,  and  being  told  that  he  would 
"give  one  and  one"  approved  of  it, 
and  said  he  would  give  V.  6l.  (meaning 
that  at  the  said  time  when  the  said  A. 
and  B.  and  the  said  other  persons  so 
went  as  aforesaid  to  the  house  of  V.  for 
the  purpose  of  soliciting  him  to  vote  for 

B.  ,  A.  said  he  would  give  V.  el.).  As- 
signment of  perjury,  that  A.  did  not  at 
the  said  time  when  &c.  (as  in  the  in- 
nuendo) say  that  he  would  give  V.  6l. 

Held,  on  motion  in  arrest  of  judg- 
ment, that  the  innuendo  sufficiently 
referred  to  the  introductory  matter 
before  stated  to  have  been  the  subject 
of  the  material  question,  and  did  not 
enlarge  the  sense  of  the  words  set  out; 
and  that  the  indictment  was  good. 
Regina  v.  Virrier,  517. 

POUND, 
p.  117.    Distress,  \.  5. 

POWER. 

I.  Of  absolute  disposition: 
Compatible  with  legal  estate  being 

vested  in  other  parties,  442.  Poor, 
VI.  1. 

II.  1.  Exercise  of  power  of  appointment 

amongst  children,  61.  Remainder. 
2.  Exercise  defective  in  part,  61.  Re- 
mainder. 

III.  Of  leasing:  any  part  or  parts. 


Estates,  hereditaments,  and  pre- 
mises were  devised  to  R.  for  life,  with 
power  to  the  tenant  for  life  to  make 
any  lease  of  the  said  several  estates, 
hereditaments,  and  premises,  or  any 
part  or  parts  thereof,  for  twent3'-one 
years,  reserving  the  most  improved 
yearly  rent,  with  a  condition  for  re- 
entry on  non-payment,  so  that  there 
should  be  no  clause  giving  the  lessee 
power  to  commit  waste,  and  so  as  the 
rent  should  be  incident  to,  and  go 
along  with,  the  reversion. 

Held,  that  this  power  did  not  au- 
thorise a  lease  of  part  of  the  land,  with 
liberty  to  sport  over  the  rest. 

Where  defendant  in  trespass  justifies 
in  a  right  which  he  claims  under  the 
estate  of  tenant  for  life,  simply  as  such, 
he  must  aver  the  continuance  of  the 
life.    Dayrell  v.  Hoare,  356.  • 

PRACTICE. 

I.  Presumption    of    compliance,  183. 

Church  rate,  VI. 

II.  On  enlarged  rules,  585.    Reg.  Gen. 

III.  1.  Of  ecclesiastical  courts.  E 
astical  Court. 

2.  When  not  entered  into  by  Q,  B., 
201.    Church  rate,  IV. 

IV.  Remedy   when   no    such  practice 
exists,  210.    Church  rate,  VII.  1. 

PRACTICE  (CROWN). 

I.  Shewing  cause  in  first  instance,  Regina 

v.  Hunt,  1,31.  n. 

II.  What  may  be  shewn  to  court  on 

moving  to  make  a  rule  absolute,  422. 
Libel,  I. 

III.  Amendments,  317.  Postea. 

IV.  What  a  criminal  matter,  645.  Ha- 
beas Corpus.,  II. 

V.  With  respect  to  articles  of  the  peace, 

599.    Peace,  II. 

VI.  See  also  Certiorari.  Mandamus.  Quo 
Warranto. 

PRESENTATION, 
p,  512.  Deanery. 

PRESENTMENT. 

p.  481.  Mortgage,!. 
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PRESUMPTION. 

I.  I.  After  verdict,  117.    Distress^  I.  5. 

460.    Statute^  LI.  1. 

2.  That  jury  were  properly  directed, 

460.    Statute,  LI.  1. 
5.  Of  compliance  with  practice,  183. 

210.    Church  rate,  YL  VII.  1. 

4.  That  court  acted  within  jurisdic- 
tion, 183.    Church  rate,  VI. 

5.  From  relief  in  foreign  parish,  697. 
Poor,  XII.  2. 

II.  When  refused. 

1.  Of  act  of  parliament,  512.  Deanery, 

2.  Of  composition,  512.  Deanery. 

3.  Of  facts  to  take  away  jurisdiction, 
210.    Church  rate,  VII.  1. 

4.  Of  a  defence,  210.    Church  rate, 
VII.  1. 

PRINCIPAL  AND  ACCESSORY. 
Debt  and  securities,  657.    Mortgage,  II. 

PRINCIPAL  AND  AGENT. 

Agent. 

PRISONER. 

Imprisonment. 

PRIVILEGE. 
Annexation  of,  356.    Power,  III. 

PRIVILEGED  COMMUNICATION, 
p.  719.  733.    Libel,  II.  III.  2. 

PRIVITY. 
Evidence  of,  40.    Mesne  Profits,  1. 1. 

PROCURATION. 
What,  559.    Stamp,  11.  I. 

PRODUCTION. 
Of  documents,  135.    Evidence,  VI. 

PROFERT. 
Traverse  of  excuse,  654.    Time,  I.  4. 


PROFITS. 
Of  land,  382.    Poor,  IX.  1. 

PROHIBITION. 

I.  When  awarded. 

1.  For  invalidity  on  face  of  proceed- 
ings, 233.    Church  rate,  II.  2. 

2.  Notwithstanding  right  of  appeal, 
233.  256.    Church  rate,  II.  2. 

II.  When  refused. 

1.  On  question  of  practice  below,  201. 
Church  rate,  IV. 

2.  On  removal  of  cause  by  letters  of 
request,  201.    Church  rate,  \W. 

PROPERTY. 
Plea  denying,  116  n.    Lien,  III.  2. 


PROVISO. 
pp.382.  415.    Poor,  IX.  1.  X.  1. 

PROXY, 
p.  559.    Stamp,  II.  1. 

PUBLIC  COMPANY, 
p.  745.    Bills,  I.  1.    Banking  Company. 

PUBLICATION, 
p.  422.    Libel,  I.    779.  Poor,  X.  2. 

PUTATIVE  FATHER, 
p.  793.    Poor,  XVlI. 

QUARE  IMPEDIT. 
p.  512.  Deanery. 

■    QUEEN'S  BENCH. 

I.  1.  Power  to  enter  judgment  nunc  pro 
tunc,  167.    Judgment,  V. 

2.  What  questions  of  practice  it  will 
not  enter  into,  201.    Church  rate, 

ly. 

3.  Its  cognizance  of  ecclesiastical  mat- 
ters, 233.  259.    Church  rate,  II.  2. 

4.  Amendmenty 


QUO  WARRANTO. 


RELIEF. 
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4.  Amendment,  and  indorsement  on 
record,  438.    Judgment,  I. 

5.  Revision  of  decision  at  Nisi  Prius  on 
question  of  incompetency.  442, 
Poor,  VI.  1. 

II.  Distinction  between  criminal  and  civil 
sides,  645.    Habeas  Corpus,  II. 

QUO  WARRANTO. 

Where  necessary.    Regina  v.  Cambridge, 
Mayor,  4'c.,  702. 

RAILWAY. 

Action  for  calls. 

Pleas  allowed,  497.    Plea,  I. 

RATE. 
Poor,  VII.— X. 

RATE-PAYER. 

I.  Competency,  442.    Poor,  VI.  1. 

II.  Appeal  by,  against  order  of  removal, 

161.  Poor,XY. 

RECEIPT. 
lOU,  641.    Bills,  Yl. 

RECEIVER. 

Plea  by,  justifying  under  a  distress  for 
rent,  117.  n.    Distress,  I.  5. 

RECOGNIZANCE. 

To  compel  attendance  as  witness,  55. 
Witness,  I. 

RECOMMENDATION, 
p.  512.  Deanery. 

RECORD. 

I.  Indorsement  on,  under  3  &  4  W.4. 
c.  42.  s.  24.,  438.    Judgment,  I. 

II.  Execution  against  persons  not  parties 
to,  813.    Banking  Company,  I. 


RECOVERY. 

What  mesne  estates  not  barred,  6 1 .  Re- 
mainder. 


RECTOR. 
Powers  in  vestry,  159.    Vestry,  II.  2. 

RE-ENTRY. 

pp.  476.  590.    Landlord  and  Tenant,  II. 
2.  III.  3.    624.  Stainp,  III.  2. 


REFUSAL. 
Of  church  rate,  235.    Church  rate,  II.  2. 

REGISTERED  OFFICER. 

Banking  Company. 

REGULiE  GENERALES. 

I.  Hil.  4  W.  4.  General  Rules  and  Re- 
gidations,  1.  Date  of  pleading,  428. 
Pleading,  I.  1. 

II.  Hil.  4  W.  4.  General  Rules  and  Re- 
gulations, 3.  Judgment  nunc  pro  tunc, 
167.    Judgment,  Y. 

III.  Hil.  4  4.  20.  Costs  of  proving 
documents,  21.    Costs,  IV. 

IV.  Hil.  4  W.  4.  Pleadings  in  pai^ticidar 
actions,  IV.  1 .  Plea  of  N  ot  Guilty,  1 06. 
Trover. 

V.  Hil.  4  W.  4.  Pleadings  in  particular 
actions,  IV.  1.  General  issue,  378. 
Case. 

VI.  Trin.  3  Vict.  Costs  of  making 
Judge's  order  a  rule  of  Court,  1 . 

VII.  Mich.  4  Vict.  Enlarged  rules.  Pe- 
remptory paper,  585. 


RELATION. 

Distinction  between  blank  drawing  and 
blank  acceptance,  763.    Bills,  II.  1. 

RELIEF. 

Under  mistake  of  law,  697.    Poor,  XII. 
2. 

3  L  2  RELIGIOUS 
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RELIGIOUS  INSTITUTION, 
p.  94.    Poor,  VIII.  4. 

REMAINDER. 
Union  with  life  estate. 

Under  a  power  of  appointment  to 
any  one  or  more  of  the  appointor's 
children,  an  appointment  to  E.^  his 
daughter,  with  limitation  over  to  her 
daughter,  is  good  as  to  E.y  though  void 
as  to  the  grandchild. 

Estates  were  limited  to  C.  for  his 
life  ;  remainder  to  such  one  or  more 
of  his  children  as  he  should  appoint ; 
remainder,  in  default  of  appointment, 
to  D.,  the  first  son  of  C,  and  the  heirs 
of  D.\  body.  C.  appointed  to  D.  for 
Z).*s  life,  remainder  to  a  daughter  of 
C.  for  her  life.  It  being  admitted  that 
all  the  limitations  were  to  be  read  as 
one  conveyance ;  qucere,  whether  the 
life  estate,  when  vested  in  Z).,  united 
with  the  estate  limited  to  D.  and  the 
heirs  of  his  body,  under  the  rule  in 
Shelley's  case  ?  Semhle^  per  Lord  Den- 
man  C.  J.,  Littledale  and  Patteson  Js., 
that  the  rule  does  not  apply  to  such 
limitation.  But, 

Held  that,  if  the  rule  were  appli- 
cable, the  limitations  did  not  so  unite 
as  to  displace  the  intervening  estates ; 
and  therefore  D.  could  not  bar  these 
by  a  recovery.  Doe  dem.  Nicholson  v. 
Welford,6\. 

REMOVAL. 

I.  Of  cause  by  letters  of  request,  201. 
Church  rate,  IV. 

II.  To  avoid  distress,  541.  Pleading, 
XIV. 

III.  Order  of.  Poor. 

RENT. 

Landlord  and  Tenant^  III. 

REPAIR. 

Church  rate*  Way. 

REPLEVIN. 

I.  Pleading. 

1.  Distinction  between  replevin  and 
trespass,  341.    Pleading,  XIV. 


REQUESTS,  COURT  OF. 

2.  Indorsement  on  record,  438.  Judg- 
ment, I. 

3.  Non  tenuit  :  riens  in  arrere. 
Avowry  for  rent  due  on  a  demise  at 

40/.  per  annum.  Pleas  in  bar,  1.  Non 
tenuit  modo  et  forma ;  2.  As  to  a  part 
of  the  rent,  that  it  was  not  due. 

Plaintiff  held  under  a  lease,  reserv- 
ing 40/.  per  annum  in  the  body  thereof; 
but,  before  the  lease  was  executed,  the 
following  words  were  added,  between 
which  and  the  body  of  the  lease  the 
signatures  were  written  :  "  The  allow- 
ance of  the  road  to  the  Six  Bells  Yard 
to  be  made  as  usual."  It  had  been 
usual  for  the  lessor  to  allow  the  lessee 
51.  per  annum  for  so  much  annually 
paid  by  the  lessee  to  a  third  party  for 
the  use  of  such  road  to  the  demised 
premises. 

Held,  that  this  did  not  reduce  the 
reservation  to  35/.  per  annum,  so  as  to 
entitle  plaintiff*  to  a  Verdict  on  the 
plea  of  non  tenuit. 

QucBre,  whether  a  payment  made 
under  this  memorandum  would  have 
been  evidence  under  the  plea  of  riens 
in  arrere.    Davies  v.  Stacey,  506. 

II.  Evidence. 

1.  Tender:  plea  in  same  action:  terms 
of  holding,  458.    Judgment,  I. 

2.  Collateral  payment,  506.     Ante,  I. 
3. 

REPLICATION. 

I.  De  injuria,  341.    Pleading,  XIV. 

II.  To  plea  of  statutory  dismissal,  672. 

Assault. 

REQUESTS,  COURT  OF. 

The  general  rule  of  law  is,  that  exe- 
cution shall  not  issue  against  a  party 
who  has  not  had  notice  to  defend 
himself  in  the  suit  or  prosecution.  But 
where  statutes  (2  G.  3.  c.  58.  and 
48  G.  5.  c.  cix.)  establishing  a  court 
of  requests  for  a  sea-port  town  {Hull), 
with  the  usual  clauses  in  favour  of 
debtors  (limiting  the  time  of  imprison- 
ment, allowing  payment  by  instal- 
ments, enacted  that  process  by 
summons  might  issue  against  any  per- 
son residing,  or  keeping  and  using  any 
house  &c.  in  the  town,  or  frequenting 
the  markets,  or  sailing  or  navigating  to 
and  from  the  port,  and  that,  if  such 

person. 


RESERVATION. 


SESSIONS,!.  1.— 5.  875 


person,  having  been  duly  summoned, 
should  not  appear,  the  Court  might 
proceed  ex  parte,  and  that  the  sum- 
mons should  be  served  *'  either  per- 
sonally, or  hy  leaving  the  same  at  the 
dioellmg-house,  lodging,  place  of  ahode^^ 
&c.,  of  such  debtor  within  the  limits, 
with  his  servant  or  other  person  be- 
longing to  him. 

Held,  that  a  summons  left  with  the 
wife  of  a  seafaring  man  at  his  lodging, 
within  the  jurisdiction,  was  sufficient 
to  warrant  execution  under  these  sta- 
tutes, though  the  debtor  himself  was, 
during  the  whole  time  of  the  proceed- 
ings, and  had  been  for  several  months 
before,  absent  on  a  voyage  to  India. 
Culver  son  v.  Melton,  153. 

RESERVATION. 

p.  506.  Replevin,!,  o.    816.  Poor,  VIII. 
5. 

RESIDENCE. 

As  determining  place  of  settlement,  697. 
Poor,  XII.  2. 

RESOLUTION  OF  COURT. 

Costs  of  making  judge's  order  a  rule  of 
Court,  1, 

RESTITUTION. 

Under  stat.  11  G^.  2.  c.  19.  s.  17.,  761. 
Landlord  and  Tenant^  X.  2. 

RETURN. 

To  habeas  corpus  and  certiorari,  210. 
Church  rateyNW.  1.  599.    Peace, II. 

RIVER. 
Taking  oyster  spat,  13.  Fish. 

RULE  OF  COURT. 

I.  Rule  nisi. 

1.  Affidavits  on  which  it  is  obtained. 
Affidavit. 

2.  Form,  as  to  the  matters  on  reading 
which  it  is  to  be  drawn  up,  422. 
Libel,  I. 

5.  Enlargement,  585.    Reg.  Gen. 

II.  On  shewing  cause. 

What  documents  the  party  supporting 
the  rule  may  refer  to,  422.  Libcly  I. 


RULES. 

Of  free  school,  624.    Stamp,  III.  2. 

SALE. 

Vendors  and  Purchasers. 

SCHEDULE. 

I.  Statutory  form,  183.  210.  Church 

rate,  VI.  VII.  1.  382.  411.  Poor 
IX.  1. 

II.  Where  it  is  inconsistent  with  the 

statute  to  which  it  is  appended,  210 
Church  rate,  VII.  1. 

SCHOOL. 
Rateability,  84.    Poor,  VIII.  5. 

SCHOOLMASTER. 

Acquiescence  in  dismissal,  624.  Stamp, 
III.  2. 


SCIRE  FACIAS. 

Against  former  member  of  banking  com- 
pany, 802.  813.    Banking  Comimny. 

SECURITY  FOR  COSTS, 
p.  597.    Costs,  III. 

SEISIN. 

Of  customary  tenement,  566.  Copyhold, 
I.  1. 

SEPULTURE. 
Cemetery,  824.    Poor^  VIII.  6. 

SESSIONS. 

I.  Quarter. 

1.  Acts  without  jurisdiction  how  exa- 
mined, 599.    Peace,  II. 

2.  Articles  of  the  peace,  599.  Peace, 

3.  Jurisdiction  in  bastardy,  793.  Poor, 
XVII. 

4.  Power  as  to  costs,  793.  Poor,  XVII. 

5.  Notice,  793.    Poor,  XVII. 

5  L  5  II.  Petty  : . 
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II.  Petty  :  proceedings  in  bastardy,  793. 
Poor/XVlI. 

SET-OFF. 

Of  debt  due  from  plaintiff's  agent,  715. 
Pleading  XV. 

SEVERAL  MATTERS, 
p.  497.    Pleuy  I. 

SHEWING  CAUSE. 
In  first  instance,  Regina  v.  Hunt,  131.  n. 

SHOOTING, 
p.  556.  Powerful, 

SIGNATURE. 

I.  What  insertion  of  name  is  not,  460. 

Statute,  LI.  1, 

II.  Before  conclusion,  506.  Replevin, 
I.  5. 

III.  By  majority,  when  insufficient,  460. 
Statute,  LI.  1 . 

IV.  To  rebut  plea  of  Statute  of  Limit- 
ations, 493.    Limitations,  I.  1. 

V.  Name  written  for  a  different  purpose, 
460.  Statute,  LI.  1 .  493.  Limitations, 
I.  1.    763.  Bills,  II.  1. 

SIGNIFICAVIT. 
pp.  183.  210.    Church  rate,  VI.  VII.  1. 

SIMILITER. 
Date,  428,    Pleadings  I.  1. 

SMUGGLING, 
p.  645.    Habeas  Corpus,  Ih 

SPIRITUAL  COURT. 
Ecclesiastical  Court. 

SPORTING, 
p.  356.    Power,  III. 


STAMP  L  1,2.  n.1,2. 
STAMP. 

I.  1.  When  the  Court  will  look  to  the' 
instrument  alone,  559.    Post,  II.  1. 

2.  After  change  of  die,  763.    Bills,  II. 

II.  1.  What  documents  require. 
Letter  or  power  of  attorney  and  pro- 
curation. 

By  Stat.  (41  G.  3.  (U.  K.)  c.  cxxxvi., 
local  and  personal  public),  commis- 
sioners for  executing  the  act  were  to 
be  nominated  and  appointed  by  the 
proprietors  of  lands  to  which  the  sta- 
tute related  :  and  persons  authorised 
and  empowered  by  note  in  writing, 
signed  by  proprietors,  might  act  in  the 
nomination  and  appointment  on  behalf 
of  such  proprietors.  Certain  proprie- 
tors signed  a  note  in  writing,  stating 
that  they  did  "  by  this  note  in  writing, 
under  our  hands,  and  in  pursuance  of 
the  statute  "  &c.,  "  authorise  and  em- 
power" four  parties  named,  "  and  any 
one  of  them,  to  a,ct  for  us  in  the  nomi- 
nation and  appointment  of  a  special 
commissioner.^'  The  instrument  con- 
tained no  direction  to  vote  for  any 
particular  person.  Held,  that  it  re- 
quired a  stamp,  by  stat.  55  G.  3.  c.  184. 
sched.  part  I.,  under  one  of  the  titles. 
Letter  or  Power  of  Attorney,  and  Pro- 
curation: and  that,  for  want  of  the 
stamp,  no  valid  vote  could  be  given  by 
any  of  the  parties  named  in  the  instru- 
ment. 

On  such  a  question,  the  Court  look 
to  the  instrument  alone,  and  do  not 
inquire  whether  directions  were  given, 
dehors  the  instrument,  to  vote  in  a 
particular  way. 

Qiusre,  whether  such  directions,  if 
contained  in  the  instrument  itself, 
would  exempt  it  from  a  stamp.  Regina 
V.  Kelk,  559. 

2.  Double  :  when  not  required. 

By  indenture  to  which  A.,  executor 
and  devisee  in  trust,  and  C.  and  D.  were 
parties,  it  was  agreed  and  declared  that 
certain  stock  formerly  the  testator's, 
should  be  transferred  to  C.  and  D.  in 
trust,  according  to  the  dispositions  of 
the  will ;  and  in  pursuance  of  an  agree- 
ment, which  was  recited.  A.,  by  the 
same  indenture,  bargained,  sold,  re- 
leased 8cc.,  lands  of  A.  to  C.  and  his 
heirs,  in  trust  that  C.  should,  out  of  the 
proceeds, 


STAMP  III.  1,  2. 

proceeds,  make  certain  payments  di- 
rected by  the  will.  The  indenture  bore 
a  1/.  15^.  stamp. 

Held,  that  such  stamp  was  sufficient 
under  stat.  55  G.  5.  c.  184.  sched.  part 
I. ;  and  that  the  indenture  did  not  re- 
quire to  be  stamped  both  as  a  "  deed 
not  otherwise  charged"  &c.,  in  respect 
of  the  disposition  of  stock,  and  as  a 
"  conveyance  not  otherwise  charged  " 
&c.,  in  respect  of  the  bargain,  sale,  and 
release  of  lands.  Doe  dem.  Hartwright 
V.  Fereday,  23. 

III.  What  documents  do  not  require. 

1.  Court  rolls,  481.    Mortgage,  I. 

2.  Rules  of  a  free  school. 

The  trustees  of  a  free  school  drew 
up  rules  for  the  government  of  the 
school,  prescribing  also  the  terras  upon 
which  the  master  should  hold  or  be 
dismissed  from  his  office.  These  were 
signed  by  the  trustees  and  by  the  mas- 
ter who  was  already  in  office;  and  were 
produced  by  the  trustees,  on  the  trial 
of  a  cause  between  them  and  the  mas- 
ter (then  dismissed),  as  "  rules  agreed 
upon  at  a  meeting  of  the  trustees  held" 
&c.  Held,  that  they  were  admissible 
without  having  been  stamped  as  an 
agreement. 

The  master  had  possession  of  the 
school-room  for  the  purposes  of  his 
office,  but  was  summarily  dismissed  by 
the  trustees  for  an  alleged  breach  of 
the  rules,  and  gave  up  the  room,  which 
was  taken  possession  of  by  them  and 
locked  up.  He  returned  on  the  next 
day,  broke  open  the  room,  and  held  it 
eleven  days,  at  the  end  of  which  the 
trustees  forcibly  ejected  him.  He  then 
brought  trespass,  describing  the  pre- 
mises as  "  a  room  of  the  plaintiff." 
Plea  denying  that  it  was  the  room  of 
the  plaintiff. 

Held,  that  the  plaintiff  had  not,  by 
his  re-entry,  a  prima  facie  right  of  pos- 
session against  the  trustees  as  wrong 
doers;  and  that  they  might  set  up  the 
above  facts  in  defence,  without  having 
pleaded  Not  Possessed.  Browne  v. 
Dawson,  624. 


STATUTE. 
First:  Generally. 
I.  Construction.    Construciion,  II. 
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II.  Act  of  parliament  when  not  presumed, 
512.  Deanery. 

III.  Variance  from  form  given  by  statute, 
185.  210.  Church  rate,  VI.  VII.  1. 
382.  411.    Poor,  IX.  1. 

IV.  Repeal  by  later  enactment,  470.  Jus- 
tice, VI. 

V.  Averments  necessary  in  pleading  un- 
der, 341.    Pleading,  XIV. 

Secondly  :  decisions  on  public  and  ge- 
neral statutes. 

VI.  13  Ed.  1.  (Circumspecte  agatis.) 
Church  repairs,  233.  Church  rate,  II. 
2. 

VII.  1  Ed.  o.  Stat.  2.  c.  16.  (Commis- 
sion of  the  Peace.)  599.    Peace,  II. 

VIII.  34  Ed.  3.  c.  1.  (Commission  of  the 
Peace.)  599.    Peace,  III. 

IX.  15  Ric.  2.  Stat.  1.  c.  19.  (Brood  of 
Fish.)  13.  Fish. 

X.  \1  Ric.2.  c.9.  (Brood  of  Fish.)  13. 
Fish. 

XI.  23  H.  8.  c.  9.    (Spiritual  Court.) 

1 .  Sec.  2.  Peculiars,  1 83*  Church  rate, 
VI. 

2.  Sec.  3.    Removal  by  letters  of  re- 
quest, 201.    Church  rate,  IV. 

XII.  5  Eliz.  c.  23.  (Excommunication.) 

1.  Sec.  2.     Opening  writ  of  con- 
tumace  capiendo,  210.   Church  rate, 

vn.  1. 

2.  Sec.  13.    Addition  of  party,  185. 
Church  rate,  VI. 

Xin.  \  5  Eliz.  c.  5.  (Fraudulent  Deeds.) 
What  are  goods  and  chattels,  536.  In- 
solvent, III. 

XIV.  43  Eliz.  c.  2.    (Poor.)  Poor. 

XV.  13  &  14  Car.  2.  c.  12.  (Poor.) 

1.  Sec.  21.     Separate  overseers  for 
township,  28.  35  n.  784.   Poor.  IV. 

XVI.  17  Car.  2.  c.  8.  (Judgments.) 
Sec.  1.    Entering  up  judgment  nunc 

pro  tunc,  167.    Judgment,  V. 

XVII.  29  Car.  2.C.5.  (PVauds.) 
Sec.  17.    Delivery  and  acceptance. 

Defendant,  having  bargained  with 
plaintiff  for  the  purchase  of  wool  from 
plaintiflf  at  a  certain  price,  removed  it 
3  L  4  to 
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to  a  warehouse,  used  by  defendant  for 
that  purpose,  but  belonging  to  a  third 
party :  there  the  wool  was  weighed 
and  packed  in  sheeting  of  the  de- 
fendant's. The  course  of  dealing  was, 
that  the  wool  remained  on  these  pre- 
mises till  paid  for.  The  wool  in  ques- 
tion was  not  removed  or  paid  for. 

Held,  that  there  was  a  sufficient  de- 
livery and  acceptance  of  the  goods, 
within  Stat.  29  Car.  2.  c.  5.  s.  17.,  to 
ground  an  action  for  goods  sold  and 
delivered,  though  the  plaintiff  retained 
a  special  interest  in  them  (not  pro- 
perly a  lien)  in  respect  of  the  under- 
stood engagement  not  to  rfemove  them 
till  paid  for.    Dodsley  v.  Farley ^  652. 

XVIII.  31  Car.  2.  c.  2.  (Habeas  Corpus.) 

Sec.  6.   Effect  of  discharge  as  to  sub- 
sequent proceedings,  599.  Peace^  II. 

XIX.  5W.Sf  M.  c.ll.  (Poor.) 

Sec.  7.    Hiring  for  a  year,  73.  Poor, 
XII.  1. 

XX.  sSc9W.3.  c.  30.  (Poor.) 

Sec.  4.    Hiring  for  a  year,  73.  Poor^ 
XII.  1. 

XXI.  4  Ann.  c.  16.   (Amendment  of  the 
Law.) 

Sec.  4.    Several  pleas,  497.    P/e«,  I. 

XXII.  9G^.  1.  C.7.  (Poor.) 

Sec.  8.  Who  may  appeal,  161.  Poor, 

XXIII.  11  G.2.  c.  19.    (Landlord  and 
Tenant.) 

1.  Sec.  1.    Fraudulent  removal,  341. 
Pleading,  XIV. 

2.  Sec.  10.    Impounding  on  the  pre- 
mises, 117.    Distress,  I.  5. 

3.  Sec.  17.    Restitution  on  appeal, 
761.    Landlord  and  Tenant,  X.  2. 

XXIV.  24  G.  2.  c.  44.  (Justices.) 

Sec.  1.    Notice  of  action,  470.  Jus- 
tice., VI. 

XXV.  32  G.  3.  c.  60.  (Libel.) 
Arrest  of  judgment,  7 1 9.    Libel,  II. 

XXVI.  48  Cr.3.  c.  123.  (Prisoners  in  ex- 
ecution for  Debts  not  exceeding  20/.) 
Sec.  1.    Effect  of  discharge  on  pro- 
ceedings in  another  court,  586.  In- 
solvent, I. 


STATUTE,  XXVII.— XXXVII. 

XXVII.  53  G.5.  c.  127.  (Ecclesiastical 
Courts.) 

1.  Sec.  1.  Significavit,  and  writ  de 
contumace  capiendo,  183.  210. 
Church  rate,  VI.  VII.  1. 

2.  Sec.  7.  Jurisdiction,  177.  Church- 
warden, II.   183.    Church  rate,  VI. 

3.  Schedide  (A).  Variance  from  form, 
1 83.    Church  rate,  VI. 

4.  Schedule  (B).  Variance  from  form, 
210.    Church  rate,  VII.  1. 

XXVIII.  55  G.  3.  c.  68.  (Highway.) 
Sec.  2.  Order  for  stopping,  684.  Way, 

I.  2. 

XXIX.  55  G.  3.  c.  184.  (Stamps.)  Stamp. 

XXX.  56  G.  3.  c.  100.  (Habeas Corpus.) 

1.  Sec.  3.  Objections  available  on  re- 
turn, 210.    Church  rate,  VII.  1. 

2.  Sec.  3.  What  may  be  controverted 
on  affidavit,  599.    Peace,  II. 

XXXI.  (58  G.5.  C.69.  (Sturges  Bourne's 
Act.) 

1.  Sec.  2.  Right  to  preside,  139.  Ves- 
try, II.  2. 

2.  Sec.  8.  What  not  a  special  act  so 
as  to  exclude  plurality  of  votes,  139. 
Vestry,  II.  2. 

XXXn.  1  G.  4.  c.  87.    (Landlord  and 
Tenant.) 

Sec.  2.  Mesne  profits  down  to  day  of 
trial,  135.    Evidence,  VI. 

XXXIII.  1  G^.4.  c.  119.  (Insolvents.) 

Sees.  4.  7.  What  passed  by  the  as- 
signment, 536.    Insolvent,  III. 

XXXIV.  5  G.  4.  c.  39.    (Warrants  of 
Attorney.) 

Sees.  1,  2.  Computation,  635.  Time, 
II.  2. 

XXXV.  7  G.  4.  c.  46.    (Banking  Com- 
panies.) 

Sees.  9. 1 2,  1 3.  Scire  facias  against  re- 
tired member,  802.  813.  Banking 
Company. 

XXXVL  7  G.  4.  c.  57.  (Insolvents.) 
Sec.  51.    Protection  from  liabilities, 
657.    Mortgage,  II. 

XXXVIL  9  G.  4.  c.  14.    (Written  Me- 
morandum.) 

Sec.  1.  What  not  a  sufficient  admis- 
sion of  payment,  493.  Limitations, 
I.  1. 

XXXVIII. 
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XXXVIII.  9         c.  17.  (Sacramental 
Test.) 

Sec.  2.  Omission  to  make  declaration, 
702.    Post^  LI.  4. 

XXXIX.  9     4.  c.  51.  (Offences  against 
the  Person.) 

Sec.  27.  Certificate  of  dismissal,  675. 
Assault. 

XL.  9  G.  4.  c.  40.    (Pauper  Lunatics.) 
Sees.  5S,  42.  Form  of  order,  78.  Poor, 
XVI. 

XLI.  10       4.  c.  55.  (Ecclesiastical 
Courts.) 

Sec.  9.  Order  of  court  of  arches  under, 
201.    Church  rate,  IV. 

XLII.  1  W.^.  c.  18.  (Poor.) 

Sec.  1.  Payment  of  rent,  687.  Poor, 
XIII. 

XLIII.  5  &  4  W.4:.c.21.  (Limitations.) 
Sec.  42.    Arrears  of  annuity,  556.  In- 
solvent^ III. 

XLIV.  5  &  4W.4.  c.  42.  (Amendment 
of  the  Law.) 

1.  Sec.  5.  Arrears  of  annuity,  556.  Li- 
solvent,  III. 

2.  Sec.  24.  Judgment  according  to 
the  very  right,  458.    Judgment,  I. 

5.  Sec.  39.  Enlargement  of  time,  767. 
Award,  III. 

XLV.  3  &  4  ff.  4.  c.  97.  (Stamps.) 
Sec.  16.  Bill  on  old  stamp,  765.  Bills, 
IL  1. 

XLVI.  4  &  5  W.  4.  C.J 3.  (Smuggling.) 
Sec.  2.    Imprisonment,  645.  Habeas 
Corpus,  II. 

XL VII.  4  &  5  W.4:.  C.22.  (Apportion- 
ment.) 

Sec.  2.  When  not  applicable,  590. 
Landlord  and  Tenant^  III.  5. 

XLVIII.  4  &  5  fF.  4.  c.  76.  (Poor.) 

1.  Sec.  15.  Power  of  commissioners 
to  issue  orders,  150.    Poor,  111. 

2.  Sec.  26.  Effect  as  to  appointment 
of  overseers  for  townships,  28.  Poor, 
IV.  1. 

5.  Sec.  46.  Appointment  of  paid  offi- 
cers, 150.    Poor,  III. 

4.  Sees.  72,  75.  Bastardy,  795.  Poor, 
XVII. 
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5.  Sec.  81.    Who  may  appeal,  161. 
Poor,  XV. 

6.  Sec.  97.    Form  of  conviction,  629. 
Poor,  VI.  2. 

7.  Sec.  106.    Shewing  cause,  in  first 
instance,  Regina  v.  Hunt,  151.  n. 

XLIX.  5  &  6  W^.  4.  c.  50.  (Highways.) 
Sec.  109.    Notice  of  action,  470.  Jus- 
tice, VI. 

L.  5  &  6  W.  4.  c.  69.     (Conveyance  of 
workhouses.) 

Legal  estate   in  whom  vested,  442. 
Poor,  VI.  1. 

LI.  5  &  6  W.  4.  c.  76.    (Municipal  Cor- 
porations.) 

Sec.  1 5.    Neglect  to   deliver  signed 
list. 

An  overseer  who  neglects  to  sign 
the  burgess  list  delivered  by  him  under 
sect.  15  o(  5  &  6W.4.  C.I 6.,  incurs 
the  penalty  imposed  by  sect.  48,  al- 
though his  neglect  was  neither  wilful 
nor  corrupt. 

The  delivery  of  a  printed  burgess 
list  by  an  overseer,  whose  name  is  in- 
serted in  it  as  a  burgess,  and  who  has 
corrected  the  list  in  his  own  hand- 
writing, is  not  a  sufficient  signature  of 
it  by  him  within  sect.  15. 

In  debt  for  the  penalty  under  sect. 
48,  the  declaration  stated  it  to  be  the 
duty  of  defendant,  as  overseer,  with 
the.other  overseers,  to  make  out  and 
sign  an  alphabetical  list  of  burgesses ; 
and  averred  that  defendant  unlawfully 
neglected  and  refused  to  make  out  or 
sign  such  list.  Held,  on  motion  in 
arrest  of  judgment  after  verdict  for 
plaintiff,  that  it  was  unnecessary  to 
shew  that  the  others  did  not  sign  such 
list ;  and  that,  if  the  signature  of  a 
majority  was  a  signing  by  all,  then,  as 
the  verdict  found  that  defendant  had 
not  signed,  it  must  be  presumed  that 
the  majority  had  not  signed. 

Semble,  all  the  overseers  must  sign 
the  burgess  list. 

Before  the  commencement  of  such 
action  no  previous  notice  of  action, 
under  sect.  155,  need  be  given  by  the 
plaintiff. 

Semble,  where  a  parish  is  divided 
by  a  local  act  into  nine  wards,  for  each 
of  which  there  is  a  separate  rate  and 
separate  overseer  appointed,  who  is 
also  overseer  for  the  whole  parish,  all 

the 
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the  overseers  must  join  in  making  out 
one  burgess  list  for  the  whole  parish. 
King  V.  Bu7-rellf  460. 

2.  Sec.  48.    Penalties,  460.    Ante,  1. 

3.  Sec.  66.  Compensation. 

The  council  of  a  borough,  acting 
under  stat.  5  &  6  W.  4.  c.76.  s.65., 
removed  a  town  clerk,  who  had  been 
elected  to  hold  during  good  behaviour, 
but  had  not  made  the  declaration  pre- 
scribed by  Stat.  9  G.  4.  c.  17.  s.  2. 

Held  that,  as  having  been  an  officer 
de  facto,  he  was  entitled  to  compen- 
sation under  sect.  66  of  stat.  5  &  6  J^.  4. 
c.  76.  Regina  v.  Cambridge,  Mat/or 
^c.y  702. 

4.  Sec.  92.    Rateability,  2.  Poor, 
VIII.  1. 

5.  Sec.  133.    Notice  of  action,  460. 
Ante,  1. 

LII.  6  &  7  W.  4.  c.  67.  (Ecclesiastical 
Dignities.) 

Vacant  prebends,  512.  Deanery, 

LIII.  6  &1  W.4.  c.  76.  (Newspapers.) 
Sec.  8.    Evidence  of  publication,  422. 
Libel,  I. 

LIV.  6  &  7  W.4.  c.  96.    (Parochial  as- 
sessment.) 

1.  Sec.  1.     Composition   for  tithes, 
382.    Poor,  IX.  I. 

2.  Sees.  2,  3.    Valuation  :  allowance, 
416.    Poor,  X.  1. 

LV.  7  IV.4.  &  1  Vict.  c.  45.  (Notices.) 
Sec.  2.    Notice  on  church  door,  779. 
Poor,  X.  2. 

LVI.  1  &  2  Vict.  c.  110.  (Insolvents.) 

1.  Sec.  9.    Presence  of  attorney,  696. 
Cognovit. 

2.  Sec.  56.    Compulsory  clause,  586. 
Insolvent,  I. 

LVII.  2  &  3  Vict.  c.  85.  (Poor.) 

Application  in  bastardy,  795.  Poor, 
XVII. 

LVIII.  2  &  3  Vict.  c.  108.    (Deanery  of 
Exeter.)  512.  Deanery. 

Thirdly  :  local  acts. 

LIX.  General  Cemetery  Company,  local 
act,  824.    Poor,  VIII.  6. 
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LX.  Ever  ton,  Scaftworth,  &c.,  drainage 
acts,  559.    Stamp,  II.  1. 

LXI.  Hull  Court  of  Requests,  755.  Re- 
quests. 

LXII.  Kensington  local  acts,  824.  Poor, 
VIII.  6. 

LXIII.  Ouse  and  Swale  Navigation,  622. 
Stone. 

LXIV.    St.   Botolph    without.  Bishop- 
gate,  church  rate,  94.    Poor,  VIII.  4. 

LXV.    St.  Mary,    Lambeth,  parochial 
elections,  159.    Vestry,  II.  2. 

LXVI.     South   Eastern   Railway,  497. 
Plea,  I. 

*  STONE. 

As  distinguished  from  "  merchandizes." 

A  navigation  act  (7  G.  5.  c.  96.)  im- 
posed a  toll  on  "  every  ton  of  butter, 
or  other  goods,  wares,  merchandizes, 
and  commodities,"  and  a  loyi'er  toll  on 
"  every  ton  of  coal,  cinders,  lime,  and 
limestone,  stone,  gravel,  and  manure." 

Blocks,  cut  with  wedges  from  the 
quarry,  and  there  reduced  to  certain 
dimensions  according  to  order,  and 
squared  with  a  pick  axe,  to  be  used  as 
railway  sleepers,  each  being,  after  such 
preparation,  worth  9rf.  more  than  un- 
wrought  stone  of  the  same  weight, 
were  held  liable  to  toll  as  stones  only, 
not  as  merchandize.  Fisher  v.  Lee, 
622. 

SUBTRACTION. 

Of  church  rate,  201.  210.    Church  rate:, 
IV.  VII.  1. 

SUGGESTION, 
p.  813.    Ranking  Company,  I. 

SUMMONS, 
pp.  472.    Time,  II.  1 .    755.  Requests, 

SURETIES. 
To  keep  the  peace,  599.    Peace,  II. 

SURPLUSAGE. 

I.  Immaterial,  additions   to  statutory 
form,  185.    Church  rate,  VI. 

II.  In    indictment    for  perjury,  517. 
Postea. 

SURRENDER. 


SURRENDER. 
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SURRENDER. 
Evidence  of,  481.    Mortgage,  I. 

TAXATION. 

Costs. 

TENDER. 

I.  To  distrainer,  117.    Distress,  I.  5. 

II.  Authority  to  accept,  117.  Distress, 
1.5. 

III.  Effect  in  evidence,  438.  Judgment^  I. 

THREAT, 
p.  699.    Peace,  II. 

TIME. 

I.  Generally. 

1.  Shewing  on  face  of  writ,  183. 
Church  rate,  VI. 

2.  Pointing,  in   indictment  for  per- 
jury, 517.  Postea. 

3.  In  justification  under  a  demise,  341. 
Pleading,  XIV. 

4.  In  traversing  excuse  of  profert. 

Declaration  alleging,  in  excuse  of 
profert,  that  the  indenture  "  being  in 
the  possession  of  defendant,"  plaintiff 
"  cannot  produce  the  same."  Plea, 
that  the  indenture  "  is  not  in  the  pos- 
session "  of  defendant  in  manner  and 
form  &c. 

Held  bad,  on  special  demurrer,  as 
referring  to  the  time  when  the  plea 
was  pleaded,  not  to  the  time  pointed 
to  in  the  declaration.  Fisher  v.  Ford, 
654. 

5.  Whether  traverse  modo  et  forma 
puts  time  in  issue,  672.  Assaidt. 

II.  Computation. 

1.  Days  at  the  least. 

Where  penalties  are  to  be  recovered 
by  information  before  justices  of  the 
peace,  under  a  statute  which  directs 
that  the  justices  shall  summon  the  per- 
son against  whom  the  information  is 
exhibited  to  appear  and  plead  to,  and 
to  attend  the  hearing  of,  the  infor- 
mation at  a  time  and  place  named  in 
the  summons,  such  summons  to  be 
served  "  ten  days  at  the  least  "  before 


the  time  appointed :  Held,  that  there 
must  be  ten  clear  days  between  the 
service  and  the  day  of  hearing;  and 
that  where  the  conviction  shews,  on 
its  face,  that  the  party  was  convicted, 
ex  parte,  on  default  of  appearance  to 
a  summons  appointing  too  early  a  day, 
such  conviction  is  no  defence  to  an 
action  of  trespass  for  enforcing  it. 
Mitchell  v.  Foster,  472. 

2.  Within  twenty-one  days  "  after," 
or  *'  from." 

Sect.  1  of  Stat.  3  G.  4.  c.  39.,  enacts 
that  warrants  of  attorney  to  confess 
judgment  shall  be  filed  "  within  twenty- 
one  days  after  the  execution  :"  sect.  2 
enacts  that,  unless  they  be  "  filed  as 
aforesaid  within  the  space  of  twenty- 
one  days  from  the  execution,"  or  un- 
less judgment  be  signed  or  execution 
issued  within  the  same  period,  they, 
and  the  judgment  and  execution  there-  * 
on  shall  be  fraudulent  and  void  against 
the  assignees  of  the  party  giving  the 
warrant,  if  he  became  bankrupt  "  after 
the  expiration  of  twenty-one  days  next 
after  "  execution  of  the  warrant. 

Held,  that  the  twenty-one  days  for 
filing  are  to  be  reckoned  exclusively 
of  the  day  of  execution  :  and  that  a 
warrant  executed  on  9th  December, 
and  filed  on  50th  December,  was  in 
time.  Williams  v.  Burgess,  635. 
5.  Where  an  act  is  to  be  done  "  forth- 
with," 672.  Assault. 

III.  Hiring  for  successive  half  years,  73. 
Poor,  XII.  1. 

IV.  1.  Inference  as  to  when  not  in  issue, 

117.    Distress,  I.  5. 

2.  Evidence  of  time  of  holding,  458. 
Judgment,  I. 

5.  At  which  testator  made  declar- 
ations, 451.    Devise,  I.  2. 

4.  Relation  as  to  bills  of  exchange, 
763.    Bills,  II.  1 . 

5.  See  Limitations.  Aivard. 

TITHES. 

Rating  composition,  382.    Poor,  IX.  1. 

TITLE. 

I.  How  not  tried. 

In  resisting  complaint  of  officer  de 
facto,  177.    Churchwarden,  II. 

II.  Defeasible, 
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II.  Defeasible,  702.    Statute,  LI.  4. 

III.  Covenants  for,  45.  Evidence,  Xlll.^. 

IV.  In  pleading,  541.    Pleading,  XIV. 
624.    Stamp,  III.  2. 

V.  Of  affidavits,  Regina  v.  Hunt,  131.  w. 


TOLLS. 

p.  622.  Stone. 


TOWNSHIP, 
pp.  28.  35. 71.  784.    Poor,  IV. 

TRAVERSE. 
Pleading,  XIII.  XIV.  XV. 

TRESPASS. 

I.  Manner  and  means. 

1.  By  act  of  the  party's  tenant,  40. 
Mesne  Profits,  I.  1 . 

2.  Conviction  without  jurisdiction,  472. 
Time,  IL  1. 

5.  In  taking  oyster  spat,  15.  Fish. 

4.  For  mesne  profits,  40.  Mesne  Pro- 
fits, I.  1. 

5.  For  seizing  goods  removed  to  avoid 
distress,  341.    Pleading,  XIV. 

6.  For  forcible  ejectment,  624.  Stamp, 
III.  2. 

II.  When  the  proper  form  of  action. 

1.  For  continuing  posseission  of  goods 
distrained,  117.    Distress,  I.  5. 

2.  Distinction  between  trespass  and  re- 
plevin, 541.    Pleading,  XIV. 

III.  Justification. 

Shewing  legality  of  act,  15.  Fish. 
117.  Distress,  I.  5.  541.  Pleading, 
XIV. 

IV.  Replication. 

De  injuria,  541.    Pleading,  XIV, 


TROVER. 

What  put  in  issue  by  plea  of  Not  Guilty. 
Issue  being  joined  upon  a  plea  of 
Not  Guilty,  in  trover,  and  plaintiff 
having  proved  property,  demand,  and 


VARIANCE,  I.  II. 

refusal,  defendant  offered  to  prove  a 
lien. 

Held  not  admissible  on  this  issue, 
under  Reg.  Gen.  Hil.  4  W.  4.,  Pleadings 
in  particular  actions,  IV.  1.,  because 
such  evidence  would  contradict  the  in- 
ducement in  the  declaration,  alleging 
that  plaintiff  was  possessed.  White  v. 
Teal,  106. 

TRUSTEE. 

I.  When  rateable,  84.    Poor,  VIII.  5. 

II.  Of  free  school,  624.    Stamp,  III.  2. 

TURNPIKE. 
Way,  II. 

UMPIRE, 
p.  767.    Award,  III. 

UNION. 
Of  estates,  61.  Remainder 


USAGE. 

When  it  does  not  raise  a  presumption, 
512.  Deanery. 


VALUATION, 
p.  416.    Poor,  X.  1. 

VARIANCE. 

I.  From  statutory  form,  185.  210.  Church 
Rate,  VI.  VII.  1. 

II.  In  stating  terms  of  demise. 

Declaration  stated  that,  by  written 
agreement,  plaintiff  agreed  to  let  and 
defendant  to  take  the  farm  of  L.,  at  a 
certain  yearly  rent,  and  plaintiff  under- 
took to  put  the  premises  in  repair 
within  twelve  months,  after  which  time 
defendant  undertook  to  keep  them 
repaired.  Averment,  that  plaintiff  re- 
paired within  twelve  months,  and  de- 
mised to  defendant  on  the  terms 
aforesaid,  and  he  became  tenant  and 
occupied,  but  did  not  keep  in  repair. 
Pleas:  1.  non  assumpsit:  2.  that  de- 
fendant did  not  become  tenant  or  oc- 
cupy 
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cupy  on  the  terms  in  the  declaration 
mentioned.    Issues  thereon. 

Tlie  agreement  produced  at  the 
trial  was,  to  let  and  take  as  above,  that 
plaintiff  should  keep  the  buildings  in- 
sured in  600/.  (defendant  repaying  the 
premiums)  and  rebuild  in  case  of  fire  ; 
and  that  plaintiff  should  repair  within 
twelve  months,  and  defendant  after- 
wards keep  in  repair,  as  above  stated. 

Held  that  the  variance  between  the 
contract  declared  upon  and  that 
proved  was  a  ground  of  nonsuit. 
Beech  v.  White,  668. 

III.  Misdescription  of  drawing  and  ac- 
ceptance of  bill,  745.    Billsy  I.  1. 

IV.  Indorsement  on  record,  438.  Judg- 
ment,  I. 

V.  Misdescription  in  notice  to  quit,  745. 
Notice,  IV.  2. 

VENDORS  AND  PURCHASERS. 

I.  Conditions  of  sale. 
W^hen  they  do  not  narrow  operation 

of  grant,  442.    Poor,  VI.  1. 

II.  Delivery  and  acceptance,  652.  Sta- 
tute, XVII. 

III.  Oral  notice  of  sale,  639.    Lien,  II. 

VERDICT. 

I.  What  cured  by. 

1.  Constructive  denial,  455,  Bills, 
IV.  1. 

2.  Omission  to  allege  what  will  be  pre- 
sumed, 460.    Statute,  LI.  2. 

II.  What  not  cured  by. 

1.  Omission  to  shew  cause  of  action, 
719.    Libel,  II. 

2.  Defective  allegation  of  matter  not 
put  in  issue,  117.    Distress,  I.  5. 

III.  Impeaching :  by  new  matter  dis- 
closed on  affidavit,  631.    New  Trial. 

IV.  Amendment  of  postea,  317.  Postea. 

VESTRY. 

I.  Notice  of  meeting. 

1.  Who  is  to  give,  159.    Post,  II.  2. 

2.  By  churchwarden  de  facto,  177. 
Churchivarden^  II. 


II.  Presiding  officer. 

1.  Rector,  139.    Post,  2. 

2.  Power  as  to  adjournment  and  poll- 
ing. 

At  a  vestry  meeting  summoned  by 
the  churchwardens  for  the  purpose  of 
electing  new  churchwardens  in  a  parish 
regulated  by  Sturges  Bourne's  Act 
(58  G.  3.  c.  69.),  the  rector  has  a  right 
to  preside. 

And  he  may  adjourn  snch  meeting, 
though  against  the  wish  of  the  majority 
present,  on  his  legal  responsibility,  if, 
in  so  doing,  he  improperly  disturbs  the 
proceedings. 

A  poll  being  demanded,  he  may,  of 
his  own  authority,  grant  such  poll. 

On  the  election  of  churchwardens 
at  a  vestry  in  such  parish  as  above- 
mentioned,  a  poll  having  been  de- 
manded, the  rector  granted  the  poll, 
and  ordered  it  to  be  held  immediately 
on  the  close  of  the  other  business, 
and  continued  for  three  successive 
days,  at  a  time  and  place  in  the  parish 
deemed  by  him  most  convenient,  and 
which  he  had  appointed  by  previous 
notice  (after  the  publication  of  a  sum- 
mons by  the  old  churchwardens),  in 
case  a  poll  should  be  demanded:  and 
he  refused  to  put  a  motion  which  had 
been  proposed  for  a  different  appoint- 
ment, of  which  a  majority  of  the  old 
churchwardens  had  given  previous  no- 
tice. 

The  other  business  lasting  till  seven 
in  the  evening,  he  directed  that  the 
])oll  should  commence  on  the  follow- 
ing morning  at  the  time  and  place  of 
which  notice  had  been  given ;  a  ma- 
jority of  the  meeting  (as  was  alleged) 
dissenting.  The  poll  was  taken  ac- 
cordingly.   Held,  rightly  taken. 

A  local  act  (50  G.  5.  c.  xix.)  directed 
that  on  every  Easter  Tuesday  the 
ratepayers  of  the  four  districts  of  Lam- 
beth parish  should,  "  in  vestry  assem- 
bled, or  the  major  part  of  them  then 
present,  nominate  sixteen  persons  (each 
district  nominating  four),  out  of  whom 
the  justices  in  petty  sessions  should 
select  four  to  be  overseers.  Held,  that 
the  power  of  nomination  was  not  con- 
fined to  the  persons  present  in  vestry 
when  the  names  were  proposed;  but 
that,  after  shew  of  hands,  a  poll  might 
be  demanded  and  kept  open  for  all  the 
ratepayers,  as  in  ordinary  cases. 

Held 
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Held  also,  that  the  statute  contain- 
ing the  above  clause  was  not  a  "  special 
act'*  within  s.8.  of  stat.  58  6^.3.  c.  69., 
excluding  the  operation  of  sect.  3. ; 
and,  therefore,  that  rate-payers  were 
entitled  to  one  or  more  votes  on  such 
poll,  according  to  the  amount  at  which 
they  were  assessed.  Regina  v.  Z)'  Oyley, 
159. 

III.  Adjournment. 

1.  Who  has  the  right,  139.  Ante,  11.  2. 

2.  Illusory,  233.    Church  ratCy  II.  2. 

IV.  Mode  of  voting. 

1.  Voting  not  confined  to  persons 
present  when  names  proposed,  139. 
Ant^,  II.  2. 

2.  Who  is  to  regulate  as  to  place  &c., 
139.    Ante,  11.  2. 

5.  Plurality  of  votes,  139.    Ante^  II.  2. 

V.  Powers  &c. 

1.  To  lay  church  rate,  177.  Church- 
warden, II. 

2.  Of  majority  and  minority,  233. 
Church  rate,  II.  2. 

VICAR  GENERAL, 
p.  183.    Church  rate,  YI. 

VIEW. 
Averment  of,  684.    Way,  I.  2. 

VISITATION, 
p.  183.    Church  rate,  VI. 

VOIRE  DIRE, 
p.  442.    Poor,  VI.  1. 

VOTING. 

Election.  V estry. 

WAIVER. 

I.  By  distress,  481.  Mortgage,!, 

II.  See  also  Objection,  II. 

WARRANT. 

T.  To  bring  witness  before  justice,  55. 
Witness,  I. 

II.  Distress,  779.    Poor,  X.  2. 


WITNESS. 

WARRANT  OF  ATTORNEY. 
Time  of  filing,  635.    Time,  II.  2. 

WAY. 

I.  Highways. 

1.  Notice  of  action,  470.  Justice,  YI. 
■2.  Order  for  stopping  up. 

An  order  of  justices  under  stat. 
55  G. 3.  c.  68.  s.  2.  (see  stat.  5  &  6  PT. 4. 
c.  50.  s.  85.),  for  stopping  a  highway, 
began  with  this  recital,  "We,"  &c., 
"  having  viewed  a  certain  public  high- 
way "  &c.,  "  and  it  appeai^ing  to  us 
that  such  highway  is  unnecessary,"  we 
do  order  &c. 

Held,  a  bad  order,  the  words  not 
necessarily  implying  that  it  was  made 
"upon  the  view"  "of  the  said  jus- 
tices" according  to  the  act.  Regina 
V.  Jones,  684. 

II.  Turnpike  roads. 
Repair  how  enforced. 

The  Court  will  not  entertain  an  ap- 
plication for  a  mandamus  to  repair  a 
road. 

So  held,  where  the  question  was, 
which  of  two  parties  was  liable  to  the 
repair,  under  local  acts  of  parliament. 
Regina  v.  Oxford  and  Witney,  Road 
Trustees,  427. 

WHARFINGER. 
Notice  of  change  of  property,  639.  Lien, 


WITNESS. 

I.  Attendance  how  compelled :  in  cri- 
minal cases. 

A  magistrate  issued  a  warrant,  recit- 
ing that,  on  complaint  made  on  oath 
before  him  of  a  misdemeanour,  plaintiff 
was  stated  to  be  a  material  witness; 
that  the  magistrate  had  issued  a  sum- 
mons requiring  plaintiff  to  appear  to 
testify  his  knowledge;  that  the  sum- 
mons was  proved  before  the  magistrate 
to  have  been  duly  served,  but  plaintiff 
did  not  appear  to  testify  &c.,  and  said 
that  he  would  not;  that  it  was  neces- 
sary for  the  ends  of  justice  that  plain- 
tiff should  appear  at  the  next  assizes  to 
testify  &c. :  the  warrant  then  com- 
manded 


WITNESS,  II.  1,  2.  III.— V. 

manded  the  constable  to  bring  plaintiff 
before  the  magistrate,  or  some  other 
justice,  to  find  sufficient  bail  to  appeal' 
and  give  evidence  at  the  next  assizes 
and  testify  &c. 

Held  that  the  warrant  was  bad  for 
requiring  the  plaintiff  to  give  bail  at 
this  stage  of  the  proceedings,  assuming 
that  the  magistrate  had  power  to  bring 
him  up  by  warrant  to  give  testimony. 
Evans  v.  Rees^  55. 

II.  Examination. 

J.  In  Ecclesiastical  Court,  201.  Church 

?'ate,  IV. 
2.  By  umpire,  767.    Award,  III. 

III.  Interest :  by  promise  to  contribute 
to  expenses,  442.    Poor,  VI.  1. 


WORKHOUSE,  I.  II.  885 

IV.  Decision  of  Judge,  how  revised,  442. 
Poor,  VI.  1. 

V.  Fraud  of,  631.    New  Trial. 

WORK  AND  LABOUR. 

Wholly  useless,  373.  377.  n.  Attorney. 
IV.  V.  ■ 

WORKHOUSE, 
p.  442.    Poor,  VI.  1. 

WRIT. 

I.  Irregu!arity,how  available,  210.  Church 
rate,  VII. 

II.  See  also  Error,  II. 
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